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MARTHA A. MILLER VS. EMMA J. CLARK ET AL., &C. 


Martrua A. MILLER 
Us. In Equity. 
Emma J. CLARK et als. 


To the honorable the Supreme Court of the United States: 


The appeal of Martha A. Miller, the above-named complainant 
and line: scr respectfully shows— 

That on or about January Srd, 1889, she filed her bill in the 
circuit court of the United States for the district of Connecticut 
against Emma J. Clark, Mary Bell Clark, Ellen C. Platt, and 
Albertus N. Clark, executor of the will of Irene Clark, deceased, 
showing that the appellant was a legatee under said will, and that 
said executor as such came into possession of three bank books 
issued by the Connecticut Savings bank, each representing a de- 
posit of $1,500 and a large sum of interest thereon accrued, one in 
the name of said Emma J. Clark and one in the name of said Mary 
Bell Clark and one in the name of said Ellen C. Platt, which books 
and deposits were part of the estate of said testatrix and ought to 
be kept, inventoried, and accounted for by him as such, but that 
he had wrongfully neglected to inventory the same and de- 
livered them or was intending to deliver the same to the several 
parties In whose names eacl heal was made out as afvuresaid, 
and pravihg that said executor be ordered to inventory and 
account for said deposits, and tl said other defendants turn 
over said books to him, and for other relief; and that afterwards 
sald defendants jolntly id seve rally answered to said bill, de- 
nying that said books ili (it Sits were part of said bill, deny- 
1g that said books and d po is were part of the estate of said 
testatrix or came into the hands of said Albertus N. Clark as 

her executor, or that he was as such entitled thereto, and 
2 alleging that he held said books for said other defendants as 

their property ; and that a replication was filed and proofs 
tuken and the cause duly heard thereon and a decree thereafter 
passed on October 19, 1889, dismissing said bill with costs, whereby 
the appellant is aggrieved; and your appellant shows that the 
total amount of said d PoOslis, WLbi the interest thereon accrued 
prior to the decease of said testatrix and the filing of said bill, 
exceeded the sum and value of tive thousand dollars, and that 
said bill, answer, and proof w that said deposits were and are 
part of the estate of said Irene Ciark, and that if she ever intended 
to give the same to said three defendants respectively in whose 
names she put them her intention was not le; gally executed or car- 
ried into effect, and that tl y were, at Most, executory gifts of a tes- 
tamentary nature and not im testamentary form. 

W heretore she appeals from the whole of said decree and prays 
that said bill, pleadings, proofs, and decree may be sent to the Su- 
preme Court of the United States without delay, and that said court 
may hear said cause anew and review said decree and grant to your 
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appellant such relief as by her bill and the proofs in said cause she 
is entitied to and to said court may seem just. 

Dated this 5th day of July, 1890. 

J. W. BUCKINGHAM, 
Solicitor for Martha A. Miller, Complainant & Appellant. 
SIMEON E. BALDWIN, Counsel. ; 
The foregoing appeal is allowed by— 
N. SHIPMAN, 
Listrict Judge. 


Supreme Court of the United States. 


Martrua A. MILLER ) 


is 


Emma J. Chark et als. } 


Know all men by these presents that we, Martha A. Miller, of the 
city of Des Moines, county of Polk, in the State of Iowa, as princi- 
pal, and Nelson Royal and Hiram A. Miller, of the city of Des 
Moines, county of Polk, in the State of Lowa, as sureties, are held 
and firmly bound unto Emma J. Clark, Mary Bell Clark, Ellen C. 
Platt, and Albertus N. Clark, executor, all of the town of Milford, 
county of New Haven, in the State of Connecticut, in the sum of two 
hundred and fifty dollars, to be paid to the said Emma J. Clark, 
Mary Beil Clark, Ellen C. Platt, and Albertus N. Clark, executor, 
their respective executors or administrators * 3 which paviment, well 
and truly to be made, we bind ourselves and each of us, jointiy and 
severally, and our and each of our heirs, executors, and adminis- 
trators, firmly by these presents. 

Sealed with our seals. Dated this Sth day of July, SOO. 

Whereas the above-named Martha A. Miller hath appealed to the 
Supreme Court of the United States to reverse the judgment ren- 
dered in the above-entitled action by the circuit court of the United 
States for the district of Connecticut: Now, therefore, the condition 
of this obligation 1s such that if the above-named Martha A. Miller 
shall prosecute her said appeal to effect and answer all costs if she 
shall tail to make good her plea, then this obligation shall be void ; 
otherwise to remain in full force and virtue. 

MARTHA A. MILLER. as 
NELSON ROYAL, | SEAL. 
HIRAM A. MILLER. [ SEAL. | 


Sealed and delivered in presence of— 
kK. B. BARNUM. 
W. A. HOTCHKISS. 


STATE OF [owA, Say 
County of Polk, | aye 

: Drs Moines, July Sth, 1890. 
I Nelson Royal, the above-named surety, being duly sworn, de 
poses and says that he resides in the town of Des Moines, in the 
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county of Polk and State of Iowa, and is worth the sum of not less 
than five hundred dollars over and above all his just debts and lia- 
bilities and exclusive of property exempt by law from levy of exe- 
cution. 
NELSON ROYAL. 
Subscribed and sworn to, at the time and place above stated, be- 


fore me— 
E. B. BARNUM, 


[s RA L. | Notary Public. 


STATE OF Iowa, — 
County of Polk, f si 
Des Mornes, July Sth, 1890. 

I Hiram A. Miller, the above-named surety, being duly sworn, 
deposes and says that he resides in the town of Des Moines, in the 
county of Polk and State of lowa, and is worth the sum of not less 
than five hundred dollars over and above all his just debts and lia- 
bilities and exclusive of property exempt by law from levy of exe- 
culion., 


HIRAM A. MILLER, 
Subscribed and sworn to, at the time and place above stated, be- 


fore ne— 
E. B. BARNUM, 
[SEAL. ] Notary Public. 


The above bond is approved by— 
N. SHIPMAN, 
District Judge. 


By the Honorable Nathaniel Shipman, one of the judges of 
the cireuit court of the United States for the district of 


Connecticut. 
To Emma J. Clark, Mary Bell Clark, and Albertus N. Clark, execu- 
tor of the will of Irene Clark, deceased, all of Orange, in the State 


of Connecticut, and Ellen C. Platt, of Milford, in said State: 

Whereas Martha A. Miller has lately appealed to the Supreme 
Court of the United States from a decree lately rendered in the cir- 
cuit court of the ['nited States for the district of Connecticut, made 
in favor of you, the said Emma J. Clark, Mary Bell Clark, Ellen C. 
Platt, and Albertus N. Clark, executor, and has filed the security re- 
quired by law, you are, therefore, hereby cited to appear before the 
said Supreme Court, at the city of Washington, on the second Mon- 
day of ¢ lctober next, to do and receive what may appertain to jus- 
tice to be done in the premises. 

Given under my hand, at the city of Hartford, in the district of 
Connecticut, in the second circuit, the 16th day of July, in the year 


of ouc Lord one thousand eight hundred and ninety. 
N. SHIPMAN, 


District Judge. 


4 


MARTHA A. MILLER VS. EMMA J. CLARK ET AL, &C. 
5} [Endorsed :] No. 619. U.S. circuit court, district of Conn. 
Martha A. Miller vs. Emma J. Clark et als. Citation. Filed 
July 17, 1890. FE. E. Marvin, clerk. 


New Haven, July 17, 1890. 
Due service of the within and foregoing citation is acknowledged. 


W. B. STODDARD, 


Solicitor for Def ndants. 
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The books issued to Mrs. Emma J. Clark and to Mrs. Mary Bell 
Clark are like the books issued to Mrs. Platt, as above, except the 
numbers and names, which are shown on the Printed Record, p. 39. 


65 Copy by Entries on Signature Book. 


(Mrs. Nellie C. Platt. Milford, Conn. 
Mrs. Irene Clarke (trustee). Milford, Conn. 
Parents’ names: 
Miles B. & Sarah B. Merwin. 
Date of birth: 
Aug. 20th. 
Mrs. C. only to draw. 


Mrs. Emma M. Clark. Milford, Ct. 
Mrs. Irene Clark (trustee). 


23109. ¢ 


. 


Parents’ names: 

Dennis Andrew. 
Place of birth: 

Orange. 

Only Mrs. Irene Clark to draw. 
Date of birth: 

Apr. 9, 1846. 


23110... 


f Mrs. Mary Belle Clark. Milford, Ct. 
(Mrs. Irene Clark, trustee.) 
Parents’ names: 
Israel A. Merwin. 
Place of birth: 
Milford. 
Only Mrs. Irene Clark to draw. 
Date of birth ; 
{ Nov. 21, 1857. 


23111.- 


I, William R. White, teller of the Connecticut Savings Bank, 
hereby certify that the foregoing are true copies of entries respect- 
ively in the signature book of said bank containing entries of ac- 
counts from No. 23000 to No. 30037, inclusive; also marked “ De- 
fendants’ Exhibit Signature Book, FE. E. Marvin, examiner.” 


WILLIAM R. WHITE, Teller. 

[ Endorsed :] Circuit Court of the U.S., district of Conn. Martha 

A. Miller vs. Emma J. Clark et als. No. 619. Stipulation as to cer- 
tain exhibits on appeal, with copies annexed. Copy. 
7 MartHa A. MILLER ) Plaintiff’s Appeal to the Supreme 
vs. Court of the United States, Octo- 
Emma J. CLARK ef als. ( ber Term, 1590. 
Assignment of Errors. 


The appellant assigns the following errors in the final decree of 
the circuit court: 
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1. The court erred in holding that a valid gift, infer vivos, of the 
bank deposits referred to in her bill was ever made by the testatrix. 

2. And in holding that there was a sufficient delivery of said 
bank books or deposits to uphold a gift. 

3. And in holding that there was an express declaration by the 
testatrix at the bank that she was merely a trustee for her life of 
said deposits for the benefit of the defendants, and that a trust was 
created in her which was effectual against her estate after her de- 
cease. 

4. And in admitting evidence as to declarations and acts of the 
testatrix before or after the alleged acceptance of the alleged gifts to 
show her purpose in transferring the deposits, particularly that 
from Amanda Franklin and Alice E. Sparks and J. J. Miner and 
M. W. Cowan as to conversations one or two years after the trans- 
fers. | 
5. And in overruling the appellant’s claim that the transfers, if 
effectual at all, were in partial redemption or satisfaction of the re- 

siduary bequests to the defendants in the will. 
7a 6. Andin not dismissing said bill, although it appeared 
further in evidence that said transfers amounted at most to 
an executory testamentary gift to take effect after the death of the 
testatrix and were not in testamentary form. 

7. And in admitting the leading cross-question 55 and answer in 
the testimony of W. R. White. 

8. And in admitting the Sth interrogatory to Mrs. George Platt 
and answer thereto, and 2d & 3d interrogatory to Mrs. Mary Bell 
Clark and answers thereto, and 2d interrogatory to Emma M. Clark 
and answer thereto, for reasons stated in the record. 

By SIMEON E. BALDWIN, 
Her Solicitor. 


{Endorsed:| Martha A. Miller vs. Emma J. Clark et als. Plain- 
tiff- appeal to the Supreme Court of the United States. Assignment 
of errors. 


U.S. Cireuit Court, District of Connecticut. 


Martrua A. MILLER ) 
US. >No. 619. In Equity. 
Exmwa J. CLARK ef als. | 


Be it remembered that on the 3rd day of January, 1889, there was 
filed in court a bill in equity, which isin the words an figures fol- 
lowing, viz: 
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Bill of Complaint. 


Circuit Court of the United States for the District of Connecticut. 


Martua A. MILLER ) 


v8. 
Emma J. Crank, Mary Berri CLark, ELLEN No. 619 
C. Platt, Albertus N. Clark, Executor of the { * a: 
Last Will and Testament of Irene Clark, 
Deceased, Defendants. 


In Equity. 


To the judges of the circuit court of the United States for the dis- 
trict of Connecticut : 

Your orator, Martha A. Miller, of Des Moines, lowa, a resident 
and citizen of the State of Iowa, brings this her bill against Emma 
J. Clark and Mary Bell Clark, both of Orange, Connecticut, and 
Ellen C. Platt, of Milford, Connecticut, and Albertus N. Clark, cf 
Orange, Connecticut, executor of the last will and testament of Irene 
Clark, deceased, each of whom are residents and citizens of the State 
of Connecticut; and thereupou your orator complains and says— 

That your complainant was formerly Martha A. Buckingham, one 
of the legatees under the will of Irene Clark, deceased, which will 
is hereinafter described, and that complainant’s name has since been 
changed by marriage to Martha A. Miller. 

That on or about the Ll4th day of April, A. D. 1857, [rene Clark, 
late of Milford, New Haven county, State of Connecticut, died, leav- 
ing a will, of which the following is a true copy: 

Sa In the name of God, amen. 

I, Irene Clark, of Milford, in the county of New Haven, 
being of sound mind and memory, do make and ordain this my last 
will and testament in manner and form following: 


Imprim 18. 


Section 1. I give and devise to my husband, Bela Clark, of Mil- 
ford, county of New Haven, all of ny household furniture, inelud- 
ing beds and bedding, pictures, and silver-plated ware. 

Section 2. | give and devise to my niece, Irene M. Buckingham, 
wife of Botsford Buckingham, of New Milford, county of Litehfield, 
and my grandniece, Martha A. Buckingham, of said New Milford, 
and my niece, Emima J. Clark, wife of Albertus N. Clark, of the 
town of Orange, in the county of New Haven, and to Mary Bell 
Clark, wife of Clifford Clark, town of Orange, county of New Haven, 
and to Ellen C. Platt, wife of George bk. Platt, of Milford, county of 
New Haven,and to Rosalie Merwin, daughter of Israel A. Merwin, 
of New Milford, county of New Haven, all of my personal estate, in- 
cluding my wearing apparel, to be equally divided between the 
above-mentioned parties. 

Lastly. | do appoint and constitute Albertus N. Clark, of the town 
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of Orange, county of New Haven, executor of this my last will and 
testament. 
In witness whereof I have set my hand and seal this 11th day of 
November, in the year of our Lord 1881. 
IRENE CLARK. [seat.] 
The foregoing was signed, sealed, declared by the said [rene Clark 
as her iast will and testament in presence of us, who, in her pres- 
ence and in the presence of each other, have hereunto subscribed 
our names. 
JOHN J. os 
Mrs. LAURA A. SMITH. 
ELIZABETH ¢ CLARK. 


That on the 16th day of April, 1887, said will was duly ad- 
mitted to probate in the probate court for the district of Mil- 
Sb ford, at Milford, Conn., and that said Albertus N. Clark, one 
of the above defendants, appeared and qualified as executor 
of the last will and testament of said Irene Clark, deceased, and 
filed his bond in the sum of fifteen thousand dollars, conditioned 
upon the malthia! a irge of lis duties as executor of said will, 
and is still pretending to act as such executor. 
That said 7a , Cla hy at the time of her decease, left as a part of 
her estate the followin scribed property and money deposited in 
the Connecticut Saving ink of New Ilaven, Connecticut, to wit, 


y 
cc 


the sum of forty-five hundred dollars and accrued interest, which be- 


longed to her estate. 

‘That said sum so deposited was evidenced by three bank books, 
one of which was in the name of Ellen C. Platt, one in the name of 
Marv Bell Clark, and the other in the name of Emma J. Clark, each 
of which books represented the deposit of the sam of fifteen hun- 
dred dollars and accrued inter 

That said bank books were tn the | sion, custody, and control 
of said Irene Clark at the time of her death and came into the 
possession of Albertus N. Clark as exeeutor, who was rightfully en- 
titled to the possesslon of said books and to the deposits ol money 
represented above as such executor. 

That, as your orator is informed and verily believes, the said Al- 
bertus N. Clark, executor, willfully and wrongfully parted or is in- 
tending LO part ‘ith the POssession of said books; and deliver the 
one in the name of Ellen C. Platt to said Ellen C. Platt, the one in 
the name of Mary Bell Clark to said Mary Bell Clark, and the one 
in the name of said Emma J. Clark to said Emma J. Clark, and that 
said books are now wrongtully in the possession of sald parties. 

That the money deposited in said bank and represented by said 
bank books of deposit was at thetime said Aibertus N. Clark made 
his inventory of said estate and, as your orator is informed and 
verily believes, is now in the Connecticut Savings Bank of New 
Haven, Connecticut. 

That said Albertus N. Clark, executor, has filed his pre- 
v tended inventory of the assets of the estate of said Irene 
Clark, deceased, but that he has willfully and wrongfully 
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neglected and refused to include said deposit, to wit, the sum of forty- 
five hundred dollars, in his schedule of assets set out in his said in- 
ventory, and still neglects and refuses so to do, though often re- 
quested ‘and demanded by your complainant. 

That said sum of forty -five hundred dollars is wrongfully with- 
held from said estate as aforesaid, and is in danger of being taken 
by them to their own use and to the loss of the estate of said Irene 
Clark, deceased, and to this complainant. 

Wherefore your orator humbly prays for judgment and a decree 
compelling said defendants, Emma J. Clark, Mary Bell Clark, and 
Ellen C. Platt, to turn over and deliver to said Albertus N. Clark, 
executor, the bank books now in their possession, and that said 
Albertus N. Clark, executor, be ordered to accept and receive said 
books and the money deposited in said Connecticut Savings Bank, 
and to include this said suin of forty-five hundred dollars and ac- 
crued interest as assets of the estate of said Irene Clark, deceased, 
and amend his inventory so as to include the same and make final 
disposition of said money according to the terms and provisions of 
the will of said Irene Clark, deceased, and for all farther and appro- 
priate relief in the premises, and that each of said defendants’ 
names as parties to this bill be required to appear and answer the 
averments hereof and to declare their interest, if any,in and tosaid 
property and money, but not under oath, an answer under oath to 
this bill being expressly waived, and that upon final hearing hereof 
your orator may be adjudged entitled to the relief hereinbefore 
asked ; and your orator will ever pray, €e. 

And may it please this honorable court to grant the writ of sub- 
peena directed to each of said defendants, to wit, Emma J. Clark, 
Mary Bell Clark, Evlen C. Platt, and Albertus N. Clark. 

JAMES McMAHON, New Milford, Conn., 
Of Counsel and Solicitor. 
LEWIS & ROYAL, Des Moines, Iowa, 
Complainant's Solicitor. 


And on the same day a writ of subpcena issued out of court, 
directed to the said respondents, which was duly served and re- 
turned, and which, with the return of service endorsed thereon, isin 
the words and figures following, viz: 


10 The President of the Unite d States of America to the mar- 
shal of the district of Connecticut sendeth greeting : 

You are hereby commanded to summon Emma J. Clark, Mary 
Bell Clark, and Albertus N. Clark, executor of the last will and tes- 
tament of Irene Clark, deceased, all of Orange, in said district, and 
Ellen C. Platt, of the town of Milford, in the State and district of 
Connecticut, respondents, to appear before the judges of the circuit 
court of the United States of America for tle district of Connecticut, 
in the second circuit, in equity, on the first Monday of February, 
1889, wheresoever the said court shall then be, to answer a bill of 
complaint exhibited against said respondents in said court by Martha 
A. Miller, of Des Moines, in the State of Ohio, and then and there 

2—1366 
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to answer the same and todo and abide by what said court may 
order and decree in the premises. 
Make due service and return at least twenty days before said first 
Monday of February, A. D. 1889. 
k. E. MARVIN, Clerf. 


Witness the Hon. Melville W. Fuller, Chief Justice of the Supreme 
Court of the United States, at Hartford, this third day of January, 
A. D. 1889. 

KE. E. MARVIN, Clerk. 


The defendants are required to enter their appearance in said 
cause in the clerk’s office of said court on or before the day at which 
this writ is returnable, or by the rules of said court said bill will be 
taken as confessed. 

ki. kk. MARVIN, Clerk. 
JAMES H. McMAHON, 
N ul Milford, Complainant’s Solicitor. 


ll Unirep STATES OF AMERICA, 
. 4 ° ? : 4 ’ PSS. 
District of Connecticut, New Haven County, | 


ORANGE AND MILForRD, Jan’y 3, 1889. 
Then and there I served the within writ on Emma J. Clark 
Albertus N. Ciark, and Ellen C. Platt, herein named, by delivering 
to and leaving with them a true and attested copy hereof, and upon 
Mary Bell Clark, herein named, by leaving with an adult member 
of the family at her last usual place of- abode a true and attested 
copy hereof. 
Attest: NATHAN D. BATES, U. S. Marshal, 
By MILES B. PRESTON, His Deputy. 


lees: 


NN 


S16 00 


And on the same day James H. MeMahon, Esq., entered his ap- 
pearance for the complainants, and on the 9th day of January, 
1859, Messrs. Stoddard & Loomis entered their appearance for the 
defendants. 


_ And on the 4th day of February, 1889, defendants filed demurrer 
in the words and figures following, viz: 
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12 Circuit Court of the United States for the District of Con- 
necticut. 


Martua A. MILLER 
v8. 
Evuma J. CrarK, Mary Bett CrarKk, Entnten C. Piatr, and 
Atpertus N. Ciark, Executor of the Last Will and Testament of 
[rene Clark, Deceased. 


The demurrer of Emma J. Clark, Mary Bell Clark, Ellen C. Platt, 
and Albertus N. Clark, executor of the last will and testament 
of Irene Clark, deceased, to the bill of complaint of Martha A. 
Miller, complainant. 


These defendants respectively, by protestation, not confessing or 
acknowledging all or any of the matters and things in the said bill 
of complaint to be true In such manner and form as the same are 
therein and thereby set forth and alleged, do demur thereto, and 
for cause of demurrer say that it appears by the said complainant’s 
own showing by her said billof complaint that she has a plain, 
adequate, and effectual remedy at law, and that the said complain- 
ant is not entitled to the discovery or relief prayed by her said bill 
against these defendants. 

Wherefore, and for divers other good causes of demurrer appear- 
ing in the said billof complaint, these defendants do demur to the 
said bill and to all the matters and things therein contained, and 
humbly pray the judgment of this honorable court whether they 
shall be compelled to make any further or other answer to the said 
bill, and they pray to be hence dismissed with their reasonable costs 
in this behalf sustained. 


[ certify that in my opivion the foregoing demurrer of Emma J. 
Clark, Mary Bell Clark, Ellen C. Platt, and Albertus N. 
Clark. executor of the last will and testament of [rene Clark, 
deceased, defendants, to the bill of complaint of Martha A. 

Miller, complainant, is well founded in law and proper to be filed in 
the above cause. 


WILLIAM B. STODDARD, 
Solicitor and of Counsel for Defendants. 


Unirep States or AMERICA, |... 
District of Connecticut, "es 
Emma J. Clark, Mary Bell Clark, Ellen C. Platt, Albertus N. 
Clark, executor of the Jast will and testament of Irene Clark, 
deceased, each being duly sworn, do each depose and say that they 
and each of them have read the foregoing demurrer to the bill of 
complaint in this suit, and that the same is not interposed for the 
purpose of delaying said suit or any proceedings therein, 
SEYMOUR C. LOOMIS, 
[ SEAL. ] Notary Public. 
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And on the 4th day of March, 1889, the parties, with their re- 
spective counsel, duly appeared and said demurrer was fully heard ; 
and on the 11th day of March, 1889, opinion of court thereon was 
filed in the words and figures following, viz: 


14 Circuit Court of the United States for the District of Con- 
necticut. 


Martrua A. MILLER ) 


US. 
EuMaA J. CLARK and re | 
SHIPMAN, J.: 


This is a bill in equity by one of the residuary legatees under 
the will] of Irene ( ‘ark, per ving that the executor be directed LO in- 
ventory, as the property of said estate, the amount of three deposits 
of $1,500 each in the Connecticut Savings Bank, which are respect- 
ively evidenced by bank books in the names of three other of the 
residuary legatees; that the said three persons deliver to the exec- 
utor said bank books now in their possession; that the executor 
receive the same and the money deposited in said bank and make 
final disposition of the Same according to the Lertns of said will. 
The executor and the three persons in whose names sald deposits 
stand are made parties. 

The defendants have demurred to the bill upon the ground that 
the plaintiff has a plain, adequate, and complete remedy at law by 
suit upon the executor’s bond. 

It is true that it was held in Blakeman v. Sherwood, 32 Conn., 
324, as stated in the svllabus of the opinion, as follows: 

“ Persons having an ultimate interest in estates as heirs, devisees, 
or creditors may cause suits to be instituted on probate bonds for 
their benefit for any neglect of duty which may work a substantial 
injury LO ie at and such interests will be sufficient, although it has 


not been de rite iV Asecerraihed O' Set cment Ol the administration 
} . sal zz . | > " ] . ° 4 
nied distribution. or other mode: and where a suit 

= ° < . | . - ] ; ) + . +] | : . m 
lo Was Drougnt on a probate bond tor the beneht of certain 


heirs for the neglect of an administrator to inventory cer- 
tain personal property belonging to the estate it was held that the 


recovery should be of the value of the whole property not Inven- 
toried and not of the value of the particular interest of the heirs 
| ' ’ 


for whose benefit the suit was brough 

[t would seem from this decision that the plaintiff can obtain in 
Connecticut the pecuniary relief which she seeks by a suit upon the 
bond, which suit can be brought before a decree or order of the pro- 


ty 


bate court to inventory the property in question has been obtained. 
This rule, under the statutes in regard to probate bonds, Is not 
uniform in the different States. (2 Redfield on Wills, 83.) 
But in the language of Judge Story in Pratt v. Northam, 5 


equity jurisdiction of the United States is not limited or restrained 
by the local remedies in the different States; that it is the same in 


Mason, 95, “it has been often decided by the Supreme Court that the 


RN Re ee ee 
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ail the States, and is the same which is exercised in the land of 
our ancestors, from whose jurisprudence our own is derived ;” and, 
further, “in cases of the administration of assets courts of equity 
have a concurrent jurisdiction with courts of law.” The learned 
judge, therefore, held that “the courts of the United States as courts 
of equity possess jurisdiction to maintain suits in favor of legatees 
and distributees for their portions of the estate of the deceased, not- 
withstanding there may be by the local jurisprudence a remedy at 
law on the administration bond in favor of the party.” 

The general principles which Judge Story considered are also 
discussed, not, however, with equal applicability to the facts of this 
case, i Thompson v. Brown, 4 Johns Ch., 619; Maver v. Fulkrod, 
4 Wash. C.C., 549; Parsons v. Lyman, 5 Blatehf., 170,and Payne v. 

Hook, 7 Wall., 425. 
16 The demurrer is overruled. Let the defendants answer on 
the next rule day. 


James H. MeMahon, for the plaintiff; Wm. L. Bennett and Wm, 
Lb. Stoddard, for the defendants. 


And on the 15th day of March, 1589, order overruling demurrer 
was filed in the words and figures following, viz: 


17 In the Cireuit Court of the United States for the District of 
Connecticut. 


Martua A. MILLER 
| ay | 
Emma J. CrarkK, Mary Bett Crark, Even C. Piatt, | 
and ALBpertus CLarK, Executor. 


[In Equity. 


This cause came on to be heard upon the bill of complaint herein 
and the defendants’ demurrer ‘hereto, and was argued by counsel. 

And thereupon, upon consideration thereof, it was ordered, ad- 
judged, and decreed as follows, viz: 

That said bill of complaint is suflicient; that said demurrer be, and 
hereby is, overruled, and that defendants answer over to said bill of 
complaint ; that such answer be made on or before the second day 
of April, 1589. 

Dated Hartford, this 15th day of March, A. D. 1589. 


N. SHIPMAN, Judge. 


And on the 27th day of March, 1589, defendants’ answer was filed 
in the words and figures following, viz: 
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18 A nswer, 
Circuit Court of the United States for the District of Connecticut. . 


Martua A. MILLer, Complainant, ) 

vs, 
Emma J. Chark, Mary Bein Crark, E_ven C. Pratt, 
ALBertTus N. CLARK, Executor of the Last Will and | 
Testament of Irene Clark, Deceased, Defendants. J 


The joint and several answers cf Emma 
Ellen C. Platt, Albertus N. Clark, executor of the last will and 
testament of Irene Clark, deceased, defendants, to the bill of com- 
plaint of Martha A. Miller, complainant. 


r saving and re- 
and advantage 


These defendan tis, now and at al times hereafte 


serving to themselves and each of them all benefit 


of exception which can or may be had or taken to the many errors, 


uncertainties, and other imperfections in the said complainant's said 


bill of complaint contained, for answer thereto or unto so much 
and such parts thereof as these defendants are advised is or are ma- 
terial or necessary for them or any of them to makeanswer unto, 
thev, these defendants, severally answering, say— 

That they have been informed, and believe it to be true, that the 
complainant was formerly Martha A. buckingham, one of the lega- 
tees under the will of Irene Clark, deceased, and that complainant’s 
name has been changed by marriage to Martha A. Miller: and 
they admit that on or about the 14th dav of April, A. 1). ISS7 

Irene Clark, late of Milford, New Haven county, State of 
19 Connecticut, died, leaving a will, and thev have been in- 

formed and believe if to be true that thy » CODY Oo] will in said 
complaint set out Is a true copy of the said last will and testament 
of the said [rene Clark. 

And these defendants, further answering, : idmit that on the 14th 
day of April, ISS7, suid will was duly aoe | to probate in the 
district court for the district of Milford, at Milford, Conneetieut. and 
that said Albertus N. Clark, one cf these defendants, anpeare | and 
qualified as executor of said last wil! and testament and filed his 
bond in the sum of fifteen thousand dollars, conditioned upon the 
faithful discharge of his duties as executor of sald will, and sav that 
said ee N. Clark is still acting as such executor. 

‘These def idants de ny that rae Irene Cla K. ut the time of her 
deee: ase, left. asa part () yf her esi ou ie por ye rt \ and money deposited 
in the Connecticut Savings J: f New Haven, Connecticut, de- 
scribed in the complainant’s it, to wit, said sum of 
forty-five hundred dollars and accrued interest, and that the same 
belonged to her estate. 

These defendants admit that a certain sum of forty-five hundred 
dollars was, at the time of the decease of the said Irene Clark, de- 
posited in said Connecticut Savings Bank, and that the same was 


-_— ww 
~— 
— 
r 2 
— 
~ 


j "y ’ 
i OL COonipiall 
. 


»In Equity. 


Clark, Mary Bell Clark, 
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evidenced by three bank books, one of which was in the name of 
Ellen C. Platt, one of the defendants; one in thename of Mary Bell 
Clark, one of the defendants, and the other in the name of kmma 
J. Clark, another of the defendants; and that each of said books rep- 
resented a deposit of the sum of fifteen hundred dollars and accrued 
interest, and that said bank books were in the possession and cus- 
tody of the said Irene Clark at the time of her death, and that the 
same came into the possession of the said Albertus N. Clark ; but 
they deny that the said Irene Clark at the time of her decease had 
any right to the possession, custody, or control of said bank books, 
or any of them, and that the same came inio the possession of said 
Albertus N. Clark as executor, and that the said Albertus N. Clark, 
as said executor, was rightfully entitled to the possession of said 
books and to the deposits of money represented thereby. 
These defendants, further answering the said bill of com- 
20 plaint, say that they have been informed and believe it to be 
true and therefor aver that at the time of the decease of the 
said Jrene Clark the said bank book in the name of the said defend- 
ant, Ellen C. Platt, and the money deposited in the said Connecticut 
Savings Bank, evidenced thereby, were and that the same ever since 
have been and still are the absolute property of her, the said Ellen 
C. Platt, and that the said bank book in the name of the said de- 
fendant, Mary Bell Clark, and the money deposited in the said sav- 
ings bank and evidenced thereby, were and the same are the ab- 
solute property of her, the said Mary Bell Clark, and that the said 
bank book in the name of the said defendant, Emma J. Clark, and 
the money deposited in the said Suvings bank and evidenced there- 
by, were and still are the absolute property of her, the said Emma 
J. Clark, and they deny that said bank books and said shares of 
money or any of them were at the time of the decease of the said 
Irene Clark the property of her, the said Irene Clark, and that said 
Irene Clark had any right, title, or interest therein. 

These defendants, further answering, say that they deny that the 
said Albertus N. Clark, executor, did deliver the said bank book in 
the name of said Ellen C. Platt to her, the said Ellen C. Platt, and 
thesaid bank book in the nameof said Mary Bell Clark to her, the said 
Mary Bell Clark, and said bank book in the name of Emma J. Clark 
to her, the said Emma J. Clark, but they say that the said Albertus 
N. Clark still holds said books and all of them in his possession. 

These defendants, further answering, say that they have been in- 
formed and believe it to be true that the said shares of money 
deposited In said savings bank and r pore sented by suid bank books 


of deposit at the time said Albertus N. Clark as executor made his 


inventory of said estate of Lrene were and now are in said savings 
bank, and that the said Aibertus N. Clark, executor, has filed his 
inventory of the assets of the estate of said Lrene Clark, deceased, 
and that be has not included said deposits in his schedule of as- 
sets set out in said inventory, but they deny that the said com- 
plainant has ever at any time made any request or demand upon 
him so to do. 
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21 These defendants, further answering, say that they deny 

that the sum of forty-five hundred dollars is wrongfully 
withheld from said estate, but they say that the same is rightfully 
held and possessed by the said Albertus N. Clerk for and in behalf 
of the said Ellen C. Platt, Mary Bell Clark, and Emma J. Clark, de- 
fendants, as hereinbefore set out. 

And these defendants and each of them deny that there is any 
other matter, cause, or thing in the said complainant’s said bill of 
complaint contained material or neces-aPry for the defendants or any 
of them to make answer unto and not herein and hereby weil and 
sulliciently answered, confessed, traversed, and avoided or denied, is 
not true to the knowledge or belief of these defendants ; all which 
matters and things these defendants are ready and willing to aver, 
maintain, and prove as his honorable court shall direct, and hutn- 
bly pray to be hence dismissed with their honorable costs and charges 
in this behalf most wrongfully sustained. | 

EMMA J. CLARK, 
ELLEN C. PLATT, 
MARY BELL CLARK, 
ALBERTUS N. CLARK, 
Kreentor of the Last Will and Testament of Irene Clark, 
By their attorney, W. Bb. SPODDARD. 


And on the 5rd day ol May, ISSY, replication was filed in 
the words and figures following, viz: 


, — ," 
Replica “Ut. 


Circuit Court of the United States for the District of Connecticut. 


Martaa A. Miniter, Complainant, 


Eva J.Crark, Mary Bett CLrark, Evten C. Pratt, >In Equity. 
Albertus N. Clark, Executor of the Last Will and 
Testament of Irene Clark. Deceased, Defendants. 


? 


This repliant, saving and reserving unto herselfall and all manner 


’ 


of advantage of exception to the manifold insutliciencies of the said 
answer, for replication thereunto saith that she will aver and prove 
her said bill to be true, certain, and sufficient in the law to be ati- 
swered unto, and that the said rof the said defendant is un- 
certain, untrue, and insuflicient to be replied unto by this repliant ; 
without this, that any other matter or thing whatsoever in the said 
answer contained material oreffectual in the law to be replied unto, 
confessed and avoided, traversed or denied, is true: all which 
matters and things this repliant Is and will be ready to aver and 
prove as this honorable court shall direct. and humbly prays as in 
and by her said bill she hath already prayed. ° 
JAMES H. McMAHON, 
Solicitor for the Complainant 
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23 And on the 10th day of July, 1889, complainant’s and de- 
fendants’ evidence was filed in the words and figures follow- 
ing, Viz: 


Complainant's Proofs. 


United States Circuit Court, District of Connecticut. 


Martua A. — 


vs. 


EMMA J. CLARK et al. 


Testimony taken under 67th rule, as amended, at house of Bela 
Clark, in Milford,on the part of complainant, before E. E. Marvin, 
U.S. commissioner, as special examiner, under notice annexed 
May J, 1559, at 2 p.m. . 


Present: J. M. Buckingham, of New York, and J. H. MeMahon, 
of New Milford, for complainant, and William L. Bennett and Wil- 
liam B. Stoddard, of New Haven, for defendants. 


Bera CLARK, a witness on the part of the complainant, sworn, and 
examined by Mr. BucKINGHAM: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. My name is Bela Clark; age, 75 years; residenee, Milford; 
occupation, have been a groceryman; wholly out of business now. 

Int. 2. Was you acquainted with the late Irene Clark, if so, 
what relation was she to you t 

Ans. Oh, ves; she was my wile. 

Int. 3. Did she die in this house; and, if so, when? 

Ans. Yes, sir; she died here, two years ago last April, the 14th 
day. 

Int. 4. How long was she confined of her last sickness ? 

Ans. I think about a fortnight, as near as I can calculate. 
24 Int. 5. Was you present during that time, substantially ? 
Ans. Oh, yes; all the tim 

Int. 6. Were you acquainted with her affairs—her property ? 

Ans. Oh, yes. 

Int. 7. Did you know in what that property consisted —what shape 
it was in? 

Ans. In personal, altogether. 

Int. 8. Where was that personal propert; 

Ans. .In ditferent savings banks, most of it. 

Int. 9. Did she have in her possession the bank books represent- 
ing those deposits ” 


(Objected to as leading, and question withdrawn.) 


Int. 10. Did you know of her having these deposits in savings 
banks? 
Ans. I did. 
Int. 11. How didjyou, know it? 
Ans. Because I saw the books; that was the evidence. 
o—1366 
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Int. 12. Did you see those books during her last sickness ; and, if 
so, how many of them ? 

Ans. I saw all of the books. She gave them into my possession, 
and there were seven. 

Int. 124. Did the seven books include the three books described 
in this complaint and the answer herein, to wit, one in name. of 
Ellen C. Platt, one in name of Mary Belle Clark, and one in name 
of Emma J. Clark ” 

(Objected to as leading, and because it does not appear that this 
Witness knows what is in the complaint and answer, and because 
immaterial.) 

(Complainant’s counsel states that’ he offers this to show that 
among the seven books he saw were the three in the names of the 
defendants in this action.) 

Ans. They did. 

Int. 125. State what transpired between you and Mrs. Clark at 
the time you saw these books. 


(Objected to because what was said and done by the witness and 
his wife, not in the presence of the defendants, is inadmissible. De- 
fendants object to any statement of Mrs. Clark in her own favor.) 


29 Ans. I told her that [did not know that the books were ever 
taken away from the house. She told me to take them into 

ny possession and put themup.  [ did so. 

Int. 12}. llave you stated all that took place there? 

Ans. Yes; [ think so. The books were never taken out from my 
possession from that time till after her death. 

Int. 13. De vou know where those seven books had come from at 
the time you have stated ” 

Ans. Oh, ves. 

Int. 14. How did you know ? 

Ans. Because I saw the persons who had the books deliver 
them up. 

Int. 156. Who did the persons deliver the books to? 

(Objected, as any action of Mrs. Irene Clark not in the presence of 
defendants is inadmissible, irrelevant, and immaterial.) 

Ans. Irene Clark. 

Int. 16. Who were the persons who brought back these seven 
books and delivered them to Irene Clark” 

(Objected to as irrelevant and immaterial.) 

Ans. Mr. George Platt and his wife, Ella Platt. 

Int. 17. What did Irene Clark do with these books at this time 
and say about them? 

(Objected to as irrelevant and immaterial, unless it was in the 
presence of the defendants.) 

Ans. She opened them and counted them to see if the seven books 
were all together, and then she looked into them to see that they 
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were all right, and she gave them into my possession and told me 
to put them up. | 
Int. 1S. At the time these books were delivered to you by Irene 
Clark what shape were they in ? 
Ans. Thev were rolled up in a cloth and tied, seven in number. 
[nt. 19. What did you do with those books after Irene Clark’s 
death ? 
Ans. I did not do anything with them. 
Int. 20. To whom did you deliver them? 
26 Ans. I did not deliver them to anybody. 
Int. 21. What became of them, if-you know? 
Ans. Well, the administrator, Albertus N. Clark, took them into 
his possession and has them now, I suppose. 


(At this point complainant’s counsel asks permission of defend- 
ants’ counsel to examine the bank books that are in the names of 
the three defendants, the said books being in court for the purpose 
of having them identified by the witness.) 

(Defendants’ counsel state they are willing to deliver the books for 
the purpose of identification by the witness to the witness.) 

(Defendants’ counsel thereupon deliver the books to the witness, 
and the witness having examined the three books, the following 
question was asked :) 

Int. 22. Do you identify the books shown to you as three of the 
seven books delivered to you by Mrs. Irene Clark ? 

Ans. Yes; them are the three. 

(Complainant’s counsel again asks permission of the counsel of the 
defendanis to examine the three books in question forthe purpose of 
deciding whether they will offer them in evidence or not or for any 
purpose pertinent to this examination.) 

(Defendants’ counsel thereupon place the books in question in the 
hands of the complainant’s counsel, aad complainant’s counsel have 
them marked by the examiner, for the purpose of identification, as 
follows: That of Nellie C. Piatt, No. 1; thatof Emma M. Clark, No. 
2: that of Marv Belle Clark, No. 3.) 

(Counsel for the complainant thereupon offer the books in evi- 
dence, and defendants’ counsel consent that they shall be produced 
in evidence upon the trial of the case.) 

Int. 23. Have you any personal interest in the result of this liti- 
gation ? 

Ans. No, sir. 


Direct examination closed. 


27 Cross-examined by Mr. STopDARD: 

X Int. 24. Was Irene Clark your first or second wife? 

Ans. Second. 

X Int. 25. At the time your wife gave you these books was she in 
bed sick ? . 
Ans. She was sitting up in bed. 
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X Int. 26. What did she say to you when she gave you the books? 

Ans. She told me to put them Uy). 

X Int. 27. Did she tell you where to put them? 

Ans. No. sir. 

X Int. 28. Where did you put them ? 

Ans. I put them in a trunk. 

X Int. 29. Whose trunk ? 

Ans. Her own trunk. 

X Int. 30. Was the trunk locked ? 

Ans. No, sir; it would have been better if it always had been. 

b Int. oi. Llow lone wis this pepore shie dis d t 

A. About ra | fortnight, l should think, as hea? as | can caiculate. 

X Int. 32. After you put the books in this trunk when did you 
next see them ”? 

Ans. [ next saw them when they were taken out of the house. 

X Int. 33. When was that ? 

Ans. That was the day she was buried. 

X Int. 34. Where were the books when vou first saw them on 
that day t 

Ans. They were in the trunk 

X Int. 35. Who took them out of the trunk? 

Ans. I cannot tell you. I think it was Mrs. Platt, but it does not’ 
make any difference who took them out 

X Int. 36. What room was your wife in when Mr. and Mrs. Platt 
brought the books back ” | 

Ans. In the sitting-room 

X [nt. od. What rootn Was you nN 4 

Ans. I was there also; in the sitting-room. 
28 X Int. 58. Was you not in the kitchen? 
Ans. NO [ think I was there tending tomy wife’s busi- 

ness. I took care of her and furnished eve rvthing for her. 


BELA CLARK. 


Subscribed and sworn to before me this 9th day of May, A. D. 
1889. 7 
cE. BE. MARVIN, 


[] S. ( ommissioner. 
Adjourned to Friday, May 17th, at 2 p. m. 


New Laven, May 17, 1889. 
Present: Messrs. Buckingham & MeMahon for complainant, and 
Mr. Stoddard and Mr. Bennett for defendants. 


Wa. Rh. Warre, a witness on the part of the complainant, sworn, 
and examined by Mr. McManoy: 


Int. 1. What is your name, age, residence, and occupation ? 
Ans. My name is Wm. R. White: age, 30 vears : occupation, bank 
’ ’ ° y 9 os ’ . 
clerk or teller: residence, New Haven. 
Int. 2. \\ hat othice, lf any, did you hold in the Connecticut Sav- 
ings Bank of New Haven in the years 1884 and 1885 ? 


4. 


a 


“ 
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Ans. Clerk of the Connecticut Savings Bank. 

Int. 3. What were your duties as such clerk ? 

Ans. The receiving and paying out of money to depositors and 
issuing bank books. 

Int. 4. Did vou know Mrs. Irene Clark, wife of Bela Clark, of 
Milford, Connecticut, since deceased, during those years ? 

Ans. I did. 

Int: 5. Was she, to your knowledge, a depositor in said savings 
bank before and after that time ? 

Ans. She was. 

Int. 6. Did said Irene Clark, to your knowledge, have business 
transactions with said bank on or about October 15, 1884 ? 

Ans. She did. 

Int. 7. What business transaction with said bank did she haveat 

that time ? 
29 Ans. She presented her book to be written up and re- 
quested that $1,500 be transferred from her book to each of the 
three persons whom she named. 

Int. 8. You say she presented her book to said bank; will you 
examine the book which I now give to vou and state if this is the 
book she so handed you to be written up? 

Ans. Yes, sir; this is the book. 

Int. 9. Does said book contain any entries made by you at said 
time as such officer of said bank ; and, if so, what? 

Ans. It does. It shows three transfers and one cash entry in my 
handwriting. 


(Complainant’s counsel offers the book in evidence in this case 
which the witness has now testified concerning, and it 1s marked 
Complainant’s Exhibit Irene Clark’s Second Deposit Book, No. 
48863.) 

Int. 10. Will you please examine said book, now offered in evi- 
dence, and state if there is a name and number and date by which 
said book can be identified t 

Aus. There are such number and date and name. 

Int. 11. What name, number, aud date are there on said book 
by which you identify It oF by which it can be identified ? 

Ans. The name of Mrs. Irene Clark, the number of the bank 
book, No. 48863, and the date of October 15, 1SS4. 

Int. 12. Now, will you state what entries are on said book made 
by you on said day? 

Ans. There are four charges on the book of date October 1oth, 
1884, as follows: 

October 15th. By transfer to 23109, — 1,900. 
‘ ts 


“ “ 93110, 1,500. 
. . * wa. ile 
. cash, 82.51. 


There is another entry on that book made .on that day, but not 
dated that day, which is as follows: 1884, July 15. To interest, 
$682.51, 
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Int. 13. Were there pass books made out representing the three 
transfers that appear on that book ; if so, in whose names” 

Ans. There was one in the name of Mrs. Nellie C. Platt, No. 
93109: one to Mrs. Emma M. Clark, No. 25110, and one to Mrs. 

Mary Belle Clark, No. 25111. 
30 Int. 14. I now show you and offer in evidence three pass 
books on the Connecticut Savings Bank, New Haven, Conn., 

which are numbered respectively 23109, 23110, and 25111, and ask 
you in whose handwriting the same are and whether they are the 
books so made out by you to evidence said transfer. 

Ans. They are in my handwriting, and they are the books evi- 
dencing the transfers mentioned. 

Int. 15. What was done with said Pass books when completed by 
you as stated ” 

Ans. They were handed by me to Mrs. [rene Clark. 

Int. 16. Did she take them away with her on that day, if you 
know ? 

Ans. I don’t know. 

Int. 17. Were the entries that you have stated that you made on 
said pass book done in the regular course of the business of said 
bank ? 


Ans. They were. 


Cross-examined by Mr. Sropparp: 


’ 


X Int. 18. Do you remember whether Mrs. Irene Clark was alone 
on this day or whether there were one or two other ladies with her ? 

Ans. I] am quite sure sie was alone. 

X Int. 19. When a deposit is made and when a pass book is given, 
is it the practice of the bank to take the signature of the new de- 
positor? 

(( fomplainant’s counsel ob}. cts to the question on the eround that 
it appears that the persons to whom these pass books were made did 
not make the deposit.) 

Ans. When the depositor is present, it is. He writes his name in 
the signature book. 

X Int. 20. When the depositor is not present, what is your custom 
with regard to the signature ? 

(Complainant also objects to the question because it supposes an 
impossible state of things.) 

ol Ans. We send tothe owner of the book a printed slip, to be 
filled out by the owner and returned to the bank. 

X Int. 21. And what is done with that printed slip after it is re- 
turned, if you know ? 

(Objected to by complainant’s counsel as irrelevant an] imma- 
terial and not in line of proper cross-examination.) 

Ans. The signature of the owner of the book Is cut out and pasted 
into the signature book and the other particulars copied into the 
signature book. 


el 
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(Complainant’s counsel objects to the answer, as it assumes as a 
fact in this case what has not yet been proved, that those parties 
wilose names were on these books were the owners of the books.) 

X Int. 22. I will ask you to examine your signature book for 
1884, if vou have it. 

Ans. I will. 

X Int. 23. What book is this that you now have in your hands or 
before you t 

(Objected to as irrelevant and immaterial and not in line of cross- 
examination, it not appearing that said book has any legitimate 
connection whatever with any subject gone into on the direct exam- 
ination.) 

Ans. The signature book of the Connecticut Savings Bank of 
New Laven. 

X Int. 24. Is the book paged and numbered ? 

Ans. Not paged, but deposits numbered. 

X Int. 25. I call your attention to the figures 23109, and ask you 
what those figures represent. 

(Objeeted to as irrelevant and immaterial and not in the line of 
cross-examination.) 

Ans. They represent the number of the bank book of Mrs. Nellie 
C. Platt. 

X Int. 26. Having examined this entry upon this bock, state 
whether you have anything further to say in regard to the previous 
question, as to whether any ladies accompanied Mrs. Irene Clark on 
the day these three bank books were made out. 


oz (Complainant’s solicitor objects to the question on the 
ground that it calls upon the witness not to explain his pre- 
vious testimony, but to contradict it.) 


Ans. No; I have nothing further to say. 

X Int. 27. After examining this entry I will ask you if it may not 
be possible that Mrs. Nellie C. Platt was present with Mrs. Clark on 
that day? ; 

(Complainant’s solicitor objects to the question on the ground that 
the witness has fully answered that question in his previous an- 
swers. ) 

Ans. It is possible. 

X Int. 27}. Is it probable? 

Aus. It is not. 

X Int. 28. The name of Nellie C. Platt appears written in that 
book, does it not? 

Ans. It does. 

X Int. 29. And not upon a slip of paper which has been pasted 
onto the book? 

Ans. It is not on a slip of paper. 

X Int. 30. Was you present when her name was written there, 
that you remember? 
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Ans. I don’t remember. 

X Int. 31. Why do you say, then, that it is not probable that she 
was present when the book was made out and delivered ? 

Ans. Because I am quite sure that Mrs. Clark was alone, and that 
this signature was written afterwards. 

X Int. 32. You say you do not remember when Mrs. Platt signed 
the book, or of seelng her sign the book, did you not? 

Ans. I did. 

X Int. 33. Then why did you say that it was written afterwards ? 

Ans. Because I am quite sure that Mrs. Platt was not with Mrs. 
Clark at the time the transfer was made,and therefore it must have 
been done afterwards. 

X Int. 34. In whose handwriting isthat entry in connection with 


23109, which we have been discussing? [s any part of it in yours ? 


Oo (Objected to as irrelevant and inadmissible and as a matter 
in no way connected with the direct examination of the wit- 
hess, and therefore not proper cross-examination, and it appearing 
that the book in question now was not put in and alluded to in the 
direct examination.) 
Ans. Part of it is in mine and part of it is in that of Mrs. Irene 
Clark. ‘The rest I don’t know about. 


(Defendants’ counsel offers the signature book, concerning which 
the witness has just testified, in evidence, and the same is marked 
Defendants’ Exhibit Signature Book.) 


X Int. 35. In the entry following 25109 do you know whe wrote 
the words “ Mrs. Irene Clark?” And, if so, state who. 

Aus. | do. lt Was Writiel by \Lrs. Lr ne Clark herself, 

X Int. 56. Do you know who wrote the words “ Mrs. Nellie Platt? 
And, if so. state. 

Ans. No: | do not. 

X Int. 37. Do you know whether the words “ Mrs. Nellie C. Platt” 
were written before or after Mrs. lrene Clark wrote her name? 

Ans. | am not certain. 

XN Int.58. Do you know who wrote the word “trustee” after the 
words “ Mrs. Irene Clark ;” and, if so, who? 

Ans. I do. I did. 

X Int.59. The balance of the entry which is in writing is in 
Whose handwriting ? 

Ans. Part of it is in mine, and the rest I don’t know about. 

X Int. 40. Which part of it yours? 

Ans. “ Mrs. C. only to draw” is in mine. 

X Int. 41. Can you state whether that was written by you before 
or after the other entries that are on the book opposite that num- 
ber ? 

Ans. | am not positive. I think they were written at the time 
Mrs. Clark wrote her name. 

X Int. 42. And you don't know whether, at the time you wrote 
these words, those entries had been made or not? 

Ans. No. 
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X Int. 43. The No. 23110, as to the entries opposite that number, 
do you knew who wrote the name “ Mrs. Emma M. Clark;” and, if 
so, who? 
o4 Ans. I do not. 
X Int. 44. Is there any part of that entry in your hand- 
writing ; and, if so, what? 

Ans. Yes, sir; the words “ Mrs. Irene Clark, trustee, Milford, Ct. ; 
“ Dennis Andrews;” “Only Mrs. [rene Clark to draw; ” “ Orange, 
April 9th, 1846;” in faet all but the words “ Mrs. Emma M. Clark.” 

X Int. 445. As to the entries opposite No. 25111, who wrote the 
words “ Mary Belle Clark ”? 

Ans. I don’t know. 

X Int. 45. In whose handwriting is the rest of the written entry? 

Ans. In mine. 

X Int. 46. Please examine the savings bank book No. 48863, the 
three entries of 1,500 each you spoke of in your direct examination, 
and tell me what the figures 1000 r present, 

Ans. Each 1,500 represent $1,500. 

X Int. 47. State whether these three entries on this book are 
credits or charges to Mrs. Irene Clark. 


(Complainant’s solicitor objects to the question as immaterial, ir- 
relevant, and as the character of the entries is sufficiently shown by 
the book.) 


Ans. They are charges against the account of Mrs. Irene Clark. 
X Int. 48. And did they reduce Mrs. Lrene Clark’s credit at this 
bank to the amount of $4,500 ? 


(Complainant’s solicitor objects on the ground that it appears on 
the books put in evidence that it did not in fact reduce her credit 
at the bank and as calling ou the witness tor his opinion in a mat- 
ter of law.) 


Ans. They did as far as this account Is concerned. 

X Int. 49. You testified in your direct examination that Mrs, 
Clark presented her book to have it written up and to have $1,500 
transferred from her book to each of three persons which she named. 


/ 


What persons did she name‘ 
Ans. Mrs. Nellie C. Platt, Mrs. Emma M. Clark, Mrs. Mary Belle 
Clark. 
X Int. 50. This, | understand, is what she said to you ? 
39D Ans. Yes, sir. 
X Int. 51. Did you receive your instructions from Mrs, 
Clark or from the treasurer ? 
Ans. From Mrs. Clark. 
X Int. 52. Did she tell you that those three ludies spoken of were 
her nieces ” 
Ans. I don’t remember. 
X Int. 53. Did she tell you she desired to give each of these three 
persons named $1,000” 


(Complainant’s solicitor objects to the question, as the transaction 
4—1366 
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was reduced to writing, as the witness has already stated, and as 
leading.) 

Ans. Eventually, yes. 

X Int. 54. Did she state to you that she desired to have the bank 
books so fixed or the entries so made that the mone Vv should be long 
to the persons named, but so fixed that they could not draw it and 
spend it during her life, or words to that effect ? 

(Complainant’s solicitor objects to the question because it calls 
upon the witness for lis construction of a question of law aris sing 
upon the facts and entries as they appear upon the books of the 
bank in connection with this transaction.) 

Ans. She did. 

X Int. 55. Have you in your possession ledger accounts represent- 
ing these shown on those four books ” 

Ans. | have. 

(It is agreed on the record by the counsel of the respective parties 
that copies of these ledger accounts, certified by the witness, may be 
introduced and used as evidence in the case instead of the original 
ledger of the bank.) 


(Redirect examination by Mr. BuckInGHamw:) 


R. D. Int. 56. When you open trust accounts what is your custom 
as regards making the entry on the ledger? 

Ans. We usually make it in the name of the cestui que trust. and 

write the name of the trustee above. 
36 R. D. Int.57. This book contains many such accounts, does 
it not? 

Ans. Yes. 

R. D. Int. 58. Do you know of any trust account on this book, 
the ledger of the bank, which is not entered as you have stated, ex- 
cept these accounts of Mrs. Nellie C. Platt, Mrs. Euma M. Clark, and 
Mrs Mary Belle Clark? 

Ans. I don’t know of any other. 

R. D. Int. 59. Will vou, when you transcribe the three accounts 
last mentioned, as agreed Upon, also then please transcribe SOC of 
the prominent trustee accounts upon the ledger for my use? 

Ans. I will. 

R. D. Int. 60. At the time — this transfer of this account from 
Irene Clark to the three accounts, as has been testified, what rate of 
interest was Mrs. Clark’s account drawing, according to the rule of 
the bank ? 

Ans. Two thousand dollars of it was drawing four per cent.; all 
over that three and one-half per cent. After the transfer all four 
of the accounts drew four per cent. 

R. D. Int. 61. Were not all the signatures of these three nieces of 
Mrs. Clark put upon the signature book some considerable time 
after the transfer? 

Ans. | know that two of them were; the third Iam not certain 
about. 
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(It is admitted as a fact in the case by counsel of both parties that 
Mrs. Irene Clark left no children living at the time of her decease.) 


(Recross-examined by Mr. Sropparb:) 


Re-X Int. 62. Is it the rule of the bank that one depositor can 
have but one book ? 

Ans. It is the rule of the bank that one depositor can have but 
one book in one name. 


~ (Re-redirect by Mr. BucKINGHAM :) 


Re-ht. D. Int. 63. Do you allow parties to have deposits under fic- 
titious names in your bank ? 
Od Ans. We do—that is, we allow them to put deposits in the 
names of others; just the names, they say. 


WILLIAM R. WHITE. 


Subscribed and sworn to this 17th day of May, 1889, before me— 
KE. EF. MARVIN, 


l) S. Commissioner. 


New Haven, May 31, 1889. 
Present: Parties and counsel as heretofore. 
Wirttram R. Ware, a witness for the plaintiff, reealled: 


_ Int. 1. You stated at your previous examination, In answer to 
question 61, that the signatures of two of the defendants on your sig- 
nature book were placed on there some considerable time after the 
transfers were made, and as to the other you were not certain about, 
Ans. Yes, sir. 
Int. 2. Please state about how long after the transfers were made, 
as neur as you can, that these signatures were put on there. 
Ans. I cannot tell; but it must have been some time. 
Int. 3. You have stated in your previous examination that all 
‘ the writing on the signature book in relation to these three accounts, 
except the four names of “ Irene Clark, Mary Belle Clark, Emma J. 
Clark, and Nellie C. Platt,” are in yourhandwriting. Please look at 
the book and state whether vou have so testified. 
Ans. I testified thatthe words “ Milford,Conn., Miles B. and Sarah B. 
Merwin, August 20,” on one account, and then “ Milford, Conn.,” on 
. another account, were not written by me, and also the four names 
alluded to. I wrote the name “Irene Clark” on both No. 23110 
and on No. 25111. 
Int. 4. Can you state when what writing you did on the signature 
book in relation to these three accounts was done ? 
Ans. I cannot. 
Int. 5. Was it before or after the signatures of the parties were put 
on there? 


38 Ans. It must have been after. 
Int. 6. Can you tell how long atter ? 
4 Ans. No, sir. 


. 7. Was Mrs. Irene Clark present ? 
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A. I don’t know. 

Int. 8. Did you ever see her after the transfer of those three ac- 
counts from her accounts, as you have before stated ? 

Ans. I think not. 

Int. 9. Are you familiar with the business of the Connecticut Sav- 
ings Bank in relation to its trust accounts with various parties and 
its mode of keeping trust accounts on its books in the usual course 
of business ? 

Ans. I am. 

Int. 10. Will you please point out on the books of the bank an 
ordinary trust account? 

(Objected to as immaterial and irrelevant.) 


Ans. I[ will do so. I open our ledger to the trust account of Bes- 
sie M. cage nah Sarah E. Bascom, trustee. 

Int. 11. What would be the first entry on the books of the. bank 
in that se te Will you please produce the book having the first 
entry of that account? ‘The cash + ok, 1s 1t not? 


(Objected to as immaterial and irrelevant.) 


Ans. I here produce the bank’s cash book. 
Int. 12. Please state what the entry is on there in relation to that 
account. 


(Objected to as immaterial and irrelevant.) 


Ans. “ Bessie M. Bascom, Sarah KE. B., trustee, 25144 4.” 
Int. 138. Well, now, will you please turn to the signature book of 
that account and state how it is entered there? 


(Objected to as irrelevant and immaterial.) 


Ans. “ Mrs. Sarah [. Bascom (trustee), N. H., October 24, 1875.” 
Int. 14. How, in the usual course of the business of the bank, 
would a pass book of this account be made out ? 


(Objected to as Immaterial and irrelevant.) 


39 Ans. It would be written “ Bessie M. Bascom ” and above 
it “Sarah Ek. Bascom, trustee, Oetober 24,.1S84, to eash, 4.” 
Int. 15. Please state how, in the regular course of business. vour 
, 7 


bank would open a trust account with books of vour bank. 


] 
i 


(Objected to as immaterial and irrelevant.) 


Ans. We should place the name of the person for whom the de- 
posit was made at the head of the account, with the name of the 
trustee over it. 

Int. 16. What further steps, from beginning to end? 


(Objected to as immaterial and irrelevant.) 


Ans. We take the sign ature of the trustee in the signature book 
the residence and the birth place, date of birth, and parents. ni ames 
of the person for whom the deposit is made; then on the eash book, 
under that date, on the credit side, we write, first, the name of the 


a 
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person for whom the deposit was made; then the name of the trus- 
tec, with the word trustee after it; then the number of the account 
on the pass book; then the amount of the deposit in figures; then we 
send for the signature of the person for whom the deposit is made, 
if he be not present at the time: then we Issue a pass book, made out 
in the name of the person for whom the deposit is made on the 
cover, and also on the top of the inside page, and the name of 
the trustee written above, with the word “ trustee” written after the 
name; then the date of the transaction entered and the words “ to 
cash” or “to transfer;” then the amountin figures. The pass book 
is delivered to the trustee. 

Int. 17. The same entries in relation to the trustee and the cestui 
que trust. would be made in the ledger as upon the cash book, would 
they not. 

Ans. Yes, sir. 

Int. 18. Will you produce the cash book upon which the entries 
were made of the transfers of Irene Clark to the three persons be- 
fore named and designate it by name or number, so that it can be 
identified ? 

Ans. I produce it. It is the eash book of the bank containing the 
entries mentioned. It is “ Cash Book ©.” 

Int. 19. Please read theentries. - 
40 Ans. They are October 15, Mrs. Nellie C. Platt, Milford, 6 
months, tr., 48863, 25109, 1,500; Mrs. Emma M. Clark, 
Milford, 48863, 23110, 1,500; Mrs. Mary Belle Clark, Milford, 
48863, 25111, 1,500. 


(The complainant offers the said “Cash Book O” in evidence, and 
it is marked Complainant’s Exhibit Cash Book O; also the ledger 
running from account 21500 to account 24999, and the same is 
marked Complainant’s Exhibit Depositors’ Ledger.) 


Cross-examination by Mr. Sropparp: 


X Int. 20. Do you remember whether you gave Mrs. Irene Clark 
the printed signature slips for signatures at the time of this trans- 
action ? 

Ans. I don’t remember; but that would be the usual course. 

X Int. 21. There were signature slips issued upon this transaction, 
were there not, and returned to the bank? 

Ans. Yes, sir. ; 

X Int. 22. How many? 

Ans. I cannot tell. 

X Int. 23. How many do your books show were used ? 

Ans. Two. 

X Int. 24. Do you remember who brought those slips in? 

Ans. No, sir. 

X Int. 25. Do you remember whether it was a lady or gentle- 
man? 

Ans. I do not. 

WILLIAM R. WHITE. 
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Subscribed and sworn to before me this 35lst day of May, 1889. 
E. E. MAR VIN, 


U. S, Comnvuatastens T. 


NATHAN MrERWIN,a witness produced on the part of the comp te ain- 
ant, sworn and examined by Mr. Uontinaron 


Int. 1. What is your name, age, residence, and occupation ? 
4] Ans. My name is Nathan P. Merwin; age, 53; residence, 
Woodbridge, Conn., and I am a farmer. 

Int. 2. Did you know the late Irene Clark, of Milford? 

Ans. Yes, sir 

[nt 5. Please state what relations she had living at the time of 
her decease, so far as you know, beginning with the nearest. 

Ans. She had one brother, Josiah r. ne, living y in Milford, 
Conn.; one sister, Polly Merwin, living at New Milford, Conn., with 
Mrs. Irene Buckingham; no parents or children living. She had 
nephews and nieces in the Merwin family, as follows: Myself, 
Nathan P. Merwin; Israel A. Merwin, Frank A. Merwin, Irene M. 
Buckingham, and George A. Isbell. 

Int. 4. Now take up the grandnieces. 

Ans. Mary Belle Clark, Rosalie Merwin, Charles A. Merwin, James 
D. Merwin, Nellie C. Platt, George A. Merwin, Willie M. B. Merwin, 
Kimma I. Clark, Wellington M. Andrews, Frank A. Merwin, Elbert 
W. Merwin, Martha I. Miller, of Des Moines, lowa; B. M. Bucking- 
ham, and Charles Buckingham. 


NATHAN P. MERWIN 


Subscribed and sworn to before me May ol. ISSO. 
Kk. E. MARVIN, 


_&. Commissioner. 


({ ‘ompl: uinant’s counsel offers in evidence a copy of the inve ntory 
of Irene Clark, and the same is marked Complainant’s Exhibit 
Inventory ; also copies of bank accounts in question, whieh are 
marked “Connecticut Savings Bank Pr: anscripts;” also copy of 
earlier will of [rene Clark, which is marked “[ xhibit Mirst Will.” 

(Defendants COUNSECI | objects t LO the lnitror lue tion of the last e iol, 
1, because it 1s not proved to be the will of Irene Clark ; 2, because 
it is immaterial and irrelevant.) 


Adjourned to June 17, 1889, Milford Hotel, Milford, nine a. m. 


49 COMPLAINANTS EXHIBITs. 
Exuipit First WItt. 


Know all men I, Irene Clark, of Milford, county of New Haven, 
State of Connecticut, being of sound and disposing mind and un- 
derstanding, do make and ordain this my last will and testament 
in manner and form following: 

Item Ist. I give and devise to my husband, Bela Clark, and to 
his heirs all my household furniture, beds and bedding. 


~ 
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Item 2d. I give and devise to my niece, Irene M. Buckingham, 
of New Milford, in Litchfield county, and to heirs the sum of two 
thousand dollars in cash; also all my wearing apparel. 

Item 3d. I give and devise to my grandniece, Martha A. Buck- 
ingham, of New Milford, in Litehfield county, and to her heirs the 
sum of two thousand dollars in cash. 

Item 4th. I give and devise to my grandniece, Emma I. Clark, 
wife of Albertus N. Clark, of Orange, and to her heirs the sum of 
one thousand dollars in cash. 

Item 5th. I give and devise to my grandniece, Ellen C. Platt, 
wife of George E. Platt, of Milford, and to her heirs the sum of one 
thousand dollars in eash. 

Item 6th. I give and devise to my grandniece, Mary Bell Clark, 
wife of Clifford KE. Clark, of Orange, and to her heirs the sum of 
five hundred dollars in cash. 

Item 7. I give and devise to my grandniece, Rosalie Merwin, of 
Milford, and to her heirs the sum of five hundred dollars in eash. 

And I hereby direct my executor and executrix, hereinafter 
named, to pay each and all the above-devised legacies within one 
year after my decease: Provided, that in case of loss to my estate or 
from any other cause the amount of my estate shall be insufficient 
to pay the said legacies in full that my executor and executrix 
shall pay to each and all the legatees their just and equitable pro- 
portion of the same. 

Item 8. All the remainder of my estate, if any there be, 
43 | give and devise to my niece, Irene M. Buckingham, of New- 
Milford, and to her heirs. 

Item 9th. | hereby name and appoint Albertus N. Clark, of 
Orange, as executor and Irene M. Buckingham, of New Milford, as 
executrix of this my last will’and testament. 

[ hereby revoke all wills heretofore made by me. 

In testimony whereof I have hereunto set my hand and seal, at 
Milford, this 17th day of November, A. D. 1879. 

IRENE CLARK. (SEAL. ] 


Signed, sealed, published, and declared by the above-named testa- 
tor, [rene Clark, at Milford, this 17th day of November, A. D. 1879, 
In presence ol— 

SAMUEL B. GUNN. 
Mrs. LAURA A. SMITH. 
Mrs. SUSAN L. BALDWIN. 


STATE Or CONNECTICUT, ] ; 
County of New Haven. | ° 
Mitrorp, Nov. 17, 1879. 


Personally appeared —— —— and all and severally made 
solemn oath that they saw the testatrix sign the above instru- 
ment, and heard her publish and declare the same to be her last 
will and testament; that they signed the same as witnesses in her 
presence and in presence of each other, and that they verily believe 


9 
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that at the time of such signing and declaring the said testatrix 
was of sound and disposing mind and understanding. 


Attest: 
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lrene Clark’s Inventory. 


COMPLAINANTS EXHIBIT INVENTORY. 


metional Gavings Bank. .... 2. ..<< cone cane 
New Haven Savings Bank 


Connecticut Savings Bank.......... ...... 
Bridgeport Savings Bank. ..............-. 


Interest for July, 1889 
NE SS ae | 
One share Merch’t Nat. Bank stock 


I OO I chen: ws cen niacin 
Bedstead and bedding in front chamber. —- 
Old feather bed 
Furniture, bedstead a 
Furniture in sitting-room, old_...--- 
Silver-plated tea si 
One-half dozen silver knives and forks — 


Cash in bank: 


— “Fr Ore rr ere er rl ee a 


Household coods ; 


_ ———— = = 


id bedding In bed-room 


_ mee ee a ae 


——- = « 


tand waiter 


One-half dozen plated dinner 


One-half dozen silver teaspoons 
Thirteen linen towels 
Three table spreads, 5U cents 
Lot of old crockery 1h) cupboard = 


One 


——— me 


Wearing apparel : 


PIE GNU E en siccinenactoninncn neaietninbianndiies 


One black silk skirt. ~~~ . 


One black silk dress. o 
One black worsted dress —._- 
plaid silk dress. 


One 
One 
One 
One 


4 D 


One 


Dee MASIIG GPORR, ONG... .uooea cocesene 
enlico dress, old oe is a ila dit ib uals iat ein li ae i 
SRO GIN, YOUOW, C1 cocccccunncond 
One brown worsted dress _....-...-- 
One striped worsted red shawl] ...--- 
One striped worsted light shawl ..-. . 


) 
i 


} 


I ci wintiet: wee 


ld = ©OEee © @ OOe o@ 


—_—-—-— — — <= —- << 


SAMUEL B. GUNN, 
Commissioner of Superior Court for County of New Haven. 


IE. E. Marvin, Commissioner. 
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Nine pairs white cotton stockings... -.---- $1 35 
Chen GmEbee Gi, CE iit itis iia lees ecinn 1 00 
Cdeem Gere PUD CN iit ii ik tis ccc 75 
Oud Gemeee, Ge GI is Ka enewne 2 40 
Twenty-five yards calico, 4 cents --..__---- 1 00 
One brown linen underskirt ......-...---- 79 
eR Be 50 
Two pairs of slippers, new, $1.00_:__..-.---- 2 00 
2 fl a 1 OO 
rt IN I tiie iit 1 0O 
eee CE GIN hii i nets sts eres e 75 
Lat of C16 URGSTCINEIOE adannascncnen cand 1 00 


Milford, April 20, 1887. 
THEODORE PLATT, 
C. W. BEARDSLEY, 
Appraisers. 
ALBERTUS N. CLARK, 
Kxecutor. 


Presented, sworn to, accepted, and ordered for record this 20th 
day of April, 1887. 


WILLIAM G. MITCHELL, Judge. 


[ hereby certify the within and foregoing to be a true copy of 
record. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court on this 24th day of May, A. D. 1889, 


[seat.] JOHN W. FOWLER, Clerk. 


STATE OF CONNECTICUT, |... 
County OF ive w, Haven, } 


I, George M. Gunn, sole and presiding judge of the court of 
probate within and for the district of Milford, in said county 
46 of New Haven, hereby certify that John W. Fowler, whose 
vame is above written and subscribed, is,and was at the date 
thereof, clerk of the court of probate within and for the district of 
Milford, in said New Haven county, and keeper of the records and 
seal thereof, duly commissioned and sworn; that Iam well acquainted 
with his signature and kuow the above to be his,and that the above 
certificate by him made is in due form to authenticate the records, 
files, and proceedings ot sald court. 
In testimony whereof I have hereunto set my hand this 25th day 
of May, A. D. 188y. 
GEORGE M. GUNN, Judge. 
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Connecticut Sar ings Bank Transcripts. 


Mrs. Irene Clarke. 


1873 
Aug. ae 100 OO 

1577. 
Aug. 7. ” ce 100 00 

L881. 
May 11. 7 a. ee 
Balance above. S000 00 


= <> 
iw 


O46S 


187] 
Sept b 
sept ) 

1S7 —_ 
Jan. lo 
July 3 

187: . 
Jan. 15 


July 15. 


LS74. 


Jan. 1o. 
July 15. 


LS7o. 
Ja 1). Lo 


July 15. 


LS76 
lan. l ) 
July 15 

LS77 
Jan. 15 
July 16 

LS75. 
Jan. 15 
July 16 

ls70 
lan. lo 
July lo 

1SSO 
Jan. 15 
July lo 

ISS1. 

Jan. lo. 


Om. 


Trans. 531. 


6 m. 


“ 2. 


sé 


— — 


——— — — 


-——— — — —<— 


ee _—  —— 


“ tax,/.vo- 


4886}. 


Milford. 


os S970 
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we 
47 
Mrs. Irene Clarke. 
LSS4. ISS1. GO m. 
Balance bro’t up 
Oct. 15. Totrans. 23109. 1400 00 July 15. Int. tax, 7.50- 
ISS. 
" # “ 93110. 1500 00 +Jan. 15. - 4.40 
} 
cle lb ‘ 23111. 150000) July 15. ¥ 7.96_ 
ISS3. 
S ea 82 51 | Jan. 15. " §.20_ 
- LSSS. 
= Aug. 13. Totrans.30402. 1288 79 July 15. . 8.44- 
ISS4 
Jan. 15. ™ S 69. 
July lo. “4 8.94. 
LSS5. 
eo SO ee 
és. July lo. in 
ISS6. 
i ee 
July lo. “ oe 
LSS7. 


Jan. lo. 
July 15. 
ISSS 
lo. 


Jan. 


July Lo. 


~~ —_——«. | — — =- 


39 


1SS64. 
Milford, 


SOOO 


92 
5OO2 


94 


A LS6 


95 


o2S82 


7 


TOK 


Ooi 


Wo 


5475 


100 


00 
5O 
5O 
12 
62 
77 
39 
14 
83 
LDS 
9S 
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Milford 23109. 


Date. Trans. Withdrawn. Interest. Deposited. Balance. 

> In. 

Oct. 15, ’S4 ISS6} L500 | 

Jan. 15. SS ; ) OO yt) 

guiy 16, “ 30 GO 20 60 1560 60 

Jan. 15, ’86 aL Zl oL ZI lool SI 

Juiv 15, ‘ | 83 31.83 1625 64 

Jan. 15, 87 » 47 2 47 1656 11 

July 15 ; 33 i» 12 LGSD 23 

Jan. 15, ’88 7S } 78 723 O1 

July 15 4 46 lind 47 

Jan. 15,89 5 5 14 1792 61 


48 Milferd 23110. 


\I rs. Iemma \I. Clark. 


Date. Trans. Withdrawn. Interest. Deposited. Balanee. 


Om, 
Oct. 15, S4 ISS6! L500 : 
Jan. 15, S85 1 OO 0) 
July lo SO G0 30 GO 1LD60 60 
Jan. 15, 86 38 2) di 2] lool Sl 
July lo, “ 1 85 DL SS 1625 64 
Jan. 15, ’87 2 47 2 Ai 1656 11 
July 15 » 12 > 12 L6S9 23 
Jan. 15,788 dd (9 Dod 19 125 O] 
July 15 L 46 rt 46 ljo7 47 
Jan. 15, ’89 > 14 > I4 L792 61 


a. 


vy 


a AR Mags ts ae 


ee a entities 
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Milford. 23111. 
Mrs. Mary Belle Clark. 


Date. Trans. Withdrawn. Interest. Deposited. Balance. 

Om. 

Oct. 15, ’84 4886} 1500 

Jan. 15, ’85 ? ou OO ou 

July lo ws iy to) 1) OU 1560 60 

Jan. 15, ’86 Lt 2) ‘ lool Sl 

July Ld. | SS ol 83 1623 64 

Jan. 15, ’87 2 4 o2 47 1656 11 

July 15, > 12 oo 12 1GSY 23 

Jan. 15, ’88 33 78 $3 78 723 OL 

July 15, “ ot 46 ot 46 Ljo7 47 

Jan. 15, ’89 od 14 ov 14 1792 6l 


(Copy of portion of credit side of cash b ok under date of October 
15, 1884.) 


Cash Accou nt. 


ene a a Set ame - — oe 


Date. 


No ncct. No. acct. . 
Deposits. 


() N 


Mrs. Nellie C. Platt, Milford, 48861 23109 1500 


trans. 
Mrs. Emma M. Clark. trans. .. “ 23110 1500 
Mary Belle Clark, “ . 23111 1500 
49 (( ‘Opy of portion of Dr. side of east) bouk, under date of Oc- 
tober ld. ISS4 
OH) Account. 
Date. No. acct. Deposits. 
Irene Clarke, trans., 23109___- Issib 1500 
” | a L500 
o “ os - 1500 
sé 


i Sn “ 8? 51 
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(Sample of trustee account as desired.) 


Gustavus Eliot. trustee. 


Ilenry Whitney [cliot. 


Date. Trans. Withdrawn. Interest. Deposited. 
Dec. 17, ’84 2d 
July 15, 85 () () 
Jan. 15, ’S6 | 1 
Feb. 3 % O] 

i, O] i, O] 
(Sample of trustee account.) 
rank I. Gorham, trustee. 
lrederick S. Gorham. 

Date. Trans. Withdrawn. Interest. Deposited. 
Jan. 25. ’84 5 O00 
July 15, “ O5 05 
Jan. 15, '85 10 10 
July 15, “ 10 10 
Jan. 15, 86 10 10 
July 15, “ 1() 10 
Jan. 15, ’87 10) 10) 
July 15, ‘ 1] 1] 
Jan. 15, 78S 1] l] 
July 15, “ 1! 1] 
Jan. 15, ’S9 1] , 


a ———— ~~ a 


93999. 


Balane 


e. 


21817. 


Balanee. 


A 


et? 
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~ 
50 Sample of trustee account. 
24980. 
Trustee for Alfred Rutter’s estate. 
John A. Stanton. Clinton. 
Date. Trans. Withdrawn. Interest. Deposited.) Balance. 
= - 
: 6 mn. 
Novy. “yu ty 1O640 400 
Jan. 15, S6 gS OH g 
July 15, “ 8S 16 8 16 
July 24, “ 416 16 
' : 
“ 
416 16 416 16 
I hereby certify that the foregoing are true copies of the actounts 
as they appear on the books of the Connecticut Savings Bank of 
New Haven. 
WM. R. WHITE, Clerk. 
New Haven, June 11, 1889. 
=. 
Defendants’ Evidence. 
Mitrorp, Conn., June 17, 1889. 
Testimony on the part of the defendants, taken before E. E. Mar- 
vin, U.S. commissioner and special eXaimminer, 
Present: Messrs. Buckingham and McMahon, on the part of the 
> complainant; Messrs. Stoddard & Bennett, on the part of defend- 


ants. 
Mrs. AMANDA FRANKLIN sworn, and examined by Mr. StopparRp: 


Int. 1. What is your name, age, and residence ? 
Ans. My name is Amanda Franklin; age, eighty years, and Mil- 
. ford is my place of residence; have always lived there since I was 
married—sixty years. 
Int. 2. Were you acquainted with the late Irene Clark, of this 
place ? 
51 Aus. Yes. She and [ lived neighbors twenty-five years. 
Int. 5. How long have you known her? 
Ans. Ever since | was married; all my life—that is, sixty years. 
We have always visited occasionally. She was just about my own 
age. 
Int. 4. Did she ever visit you since you resided in this house? 
2- Ans. Yes; time and again. 
Int. 5. About how long is it ago that she made her last visit ? 


** 
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Ans. It is three years, I think—between three and four. I could 
not tell the date. 

Int. 6. Did she say anything to you — her nieces and any 
money transactions at that visit; and, if so, what? 


(Objected to as irrelevant and sociale 


Ans. She spoke, and she said she had been making her arrange- 
ments. She said, “I have my business all fixed just as I intend it 
to be—just as I want it.” She said she had given them a certain 
amount. She did not tell the amount of money, and I did not ask 
her. She mentioned these three nieces—Nellie Platt, Mary Belle, 
and Martha’s daughter. She said, You know who she is; and I 
said, Yes; I know who she is. She said, Emma Andrews, now Mrs. 
Clark. 

Int. 7. Did she say anything at that interview about its being her 
own money and about her having a right todo as she chose with it? 

(Objected to as immaterial and irrelevant and as being leading. 
Question withdrawn.) 


Int. 8. Did she say anything more that you have related about 
this matter at this time’? 

(Objected to as irrelevant, immaterial, and incompetent.) 

Ans. I asked her why she was so partial, and she said she had 
good reasons. 

Int. 9. Do you remember anything more that she said upon this 
subject ? 

Ans. Nothing in particular. 
o2 Int. 10. Did she say anything about whose money this was; 
and, if so, what? 
(Same objection.) 


Ans. She said it was her own, and she had a right to do as she 
pleased with it. I said, | would if I was her. 

Int. 11. Was any one present when this conversation was had be- 
tween you and Mrs. Clark’? 

Ans. Mrs. Sparks, my daughter; she heard it. 

Direct examination closed. 

Cross-examination waived. 


AMANDA FRANKLIN. 


Subscribed and sworn to before me this 17th day of June, A. D. 
1889. 
bk. E. MARVIN, 


Us S. Commissioner and Special I caminer. 


Mrs. Atice Ik. Spark sworn, and examined by Mr. Sropparp: 

Int. 1. What is your name, age, and residence ? 

Ans. My name is Alice E. Sparks ; my age is forty-one years, and 
my residence is Milford, Conn. 
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Int. 2. Are you the daughter of Mrs. Franklin, the last witness, 
and was you present and heard the conversation just related by 
her? ; 

(Objected to as immaterial, irrelevant, and incompetent.) 


Ans. Iam, and was present at that conversation. 
Int. 3. You may state that conversation as you recollect it. 


(Same objection.) 


Ans. Mrs. Clark said she had given a certain amount of money to 
her three nieces. She said, | have been over and had things fixed 
just as | intend and as I want to have it. Then she said that she 
had given Mrs. Platt a sewing-machine, but when the day and date 
was I don’t know; that was about all that I remember about it. 

Int. 4. Did she name her three nieces ? 


(Same objection.) 


53 Ans. Yes; she did. 
Int. 5. If she named them I would like to have you state 
what she said. 


(Same objection.) 


Ans. All I could remember she said she had given each one—Mrs. 
Clark; then she spoke of Mary Belle, and I asked her who Mary 
Belle was, for I did not know. She told me that she married Clif- 
ford Clark, and then I knew who she was. She mentioned Mrs. 
Platt: she was one of them. Then she said it was herown, and she 
had a right to do as she pleased with it. 

Direct examination closed. 

Cross-examination waived. 


ALICE E. SPARKS. 


Subscribed and sworn to before me this 17th day of June, A. D. 
1889. 
bE. E. MARVIN, 


Oi NS. ( ommi SLOT rai { Spr cial Kraminer. 


Mr. Jonn J. Miner sworn, and examined by Mr. Benvett: 

Int. 1. What is vour name, age, residence, and occupation ? 

Ans. John J. Miner; I shall be seventy next month; I reside in 
Newark, N. J.; have no business; have retired from business. 

Int. 2. Have you ever resided in Milford; and, if so, for how long? 

Ans. I was born here, and with the exception of four or five years 
have always lived here until last year. 

Int 3. Were you acquainted with the late [rene Clark ? 

Ans. I was. 

Int. 4. And what was the length of that acquaintance? 

Ar:. Since | was sixteen. 

Int. ©. Did you ever draft a will for Mrs. Irene Clark ? 

Ans. I did. 

Int. 6. Can you give the date of that transaction ? 
6—1366 
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Ans. I think, November, 1881. 
Int. 7. Did you have any conversation with Mrs. Irene 
54 Clark at that time in regard to her three nieces, Mrs. Platt, 
Mrs. Mary Belle Clark, and Mrs. Emma M. Clark? 


(Objected to as irrelevant, inadmissible, and incompetent.) 


Ans. I did. 
Int. 8. Please state the conversation. 


(Same objection.) 


Ans. The convercation was an extended one, and the impression 
upon my mind was that she told me at that time that she had made 
a transfer of certain bank books; that was my first impression. I 
think I was wrong there, for subsequently she told me that she had 
done so, stating the amount. 

Int. 9. Can you give the date of the subsequent conversation ? 


(Same objection.) 


Ans. I cannot. It was quite a long time afterwards, and I never 
charged my mind with it. 

Int. 10. Can you give approximately the number of years this was 
after drawing the will? 

(Same objection, and as leading.) 


Ans. I might approximately, but I could not within a year. I 
was in the habit of visiting there oceasionally, and at what conver- 
sation it occurred it would be impossible for me to tell. 

Int. 11. State as near as you can the number of years after the 
drafting of the bill it was that you had this second couversation. 


(Same objection.) 


Ans. It might have been three or four years, possibly, and more, 
for what I know. I never charged my mind with it and have never 
thouglit of it since. 

Int. 12. Where was the second conversation held ? 

(Same objection.) 


Ans. At her home, at Mr. Clark’s, her husband’s house. 
Int. 13. Please state this second conversation. 


(Same objection, and as already answered.) 


5o Ans. The conversation was upon various matters, and this 
occurred among other things about her property, as she was 
accustomed to do with me. It was pretty difficult for her to talk 
about anything but property with me, and in the course of it she 
alluded to these books: that she had done so.and | supposed it had 
been, and [ told her so; [ supposed it had been done before the will 
was made. That was about ail that 1 ean remember of the con- 
versation, as | was not particularly impressed with it and have had 
many of that character in my lifetime. 
Int. 14. You said that Mrs. Clark alluded to these books and said 


¥ 
a 
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she had “done so.” I would like you to state what she said had 
been done. 

(Same objection.) 

Ans. Simply that she had transferred them. She had been to 
New Haven and transferred them to these parties. 

Int. 15. Did she name the parties to whom the transfer had been 
made ? 

Ans. It is impossible for me to remember. I knew what she 
meant. The parties had been named to me previously, and it is im- 
possible for me to say whether she named them at that time. 

Int. 16. At what time previously had the parties been named 
to you ? 

(Same objection.) 

Ans. They were either named at the time of making the will or 
at some time later. 

Int. 17. Was any amount or amounts of money named to you as 
transferred at any time by Mrs. Clark ? 

(Same objection.) 

Ans. I think it was $1,500 each for the three of them. 

Int. 18. When had Mrs. Clark named this sum of $1,500 each for 
the three of them ? 

(Same objection.) 

Ans. I think she named it at the time of making the will. 

Int. 19. Will you state the names of the parties to whom the 
books were transferred, as stated to you by Mrs. Clark ? 

56 (Same objection, and as assuming that the witness has 
stated something which he has not.) 

Ans. I cannot state the names. I could not remember them. I 
have heard them read this morning, but can’t remember them. I 
only know them by their husbands; as wives of certain men. 

Int. 20. Did Mrs. Clark, at any one of these conversations, name 
or describe to you the persons to whom the said transfers had been 
made ? 

(Same objection, and as having been already asked and answered.) 


Ans. She did, 
Int. 21. Now, will you please state what she said ? 


(Same objections.) 

Ans. She called them by their names, the names of her nieces, 
and as the wives of the two Clarks and Mr. Platt. 

Direct examination closed. 

Cross-examined by Mr. BucKINGHAM: 

X Int. 22. You have spoken or said that you drafted a will for 
Mrs. Irene Clark in 1881. Was that the will executed ” 

Ans. It certainly was. 
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X Int. 23. And the extended conversation that you have spoken 
of that you had with her at that time was in reference to the dis- 
position of the property made by her by that will? 

Ans. It was. 


Cross-examination closed. 


JOHN J. MINER. 


Subscribed and sworn to before me this 17th day of June, A. D. 
1889. 
E. E. MARVIN, 


U. S. Ceammissioner and Special Examiner. 


Mrs. Mary W. Cowan sworn, and examined by Mr. STODDARD. 


Int. 1. What is your name, age, and residence? 
Ans. My name is Mary W. Cowan. I am forty years of age, and 
I reside in Milford. 
57 Int. 2. Did you know the late Mrs. Irene Clark? 
Ans. did. 

Int. 3. How long were you acquainted with her? 

Ans. Fifteen or sixteen years. 

Int. 4. How near to her residence did you reside the last few years 
of her life’ 

Ans. Within a stone’s throw. | 

Int. 5. Did you often meet her at your house or hers ? 

Ans. At both. 

Int. 6. Did you ever have any conversation with. her about her 
three nieces and her money matters ? 

(Objected to as irrelevant, inadmissible, and incompetent.) 

Ans. Yes, sir. 

Int. 7. Won’t you state what she said ? 

(Same objection.) 

Ans. She told me that she had been to New Haven and took out 
three bank books for her nieces,and she bad given them each $1,500. 
She told me she took Mrs. Platt with her when she went to New 
Haven ; she had given them $1,500 apiece—that is, to Nell, Mary 
Belle,and Emma; that is the way she named them. 

Int. 8. Can yqu tell me about how long ago this conversation 
was? 

(Same objection.) 

Ans. Between three and four years ago. 

Direct examination closed. 

Cross-examination waived. 

Mr. Isrart A. MeRwIN sworn, and examined by Mr. Stopparp 


Int. 1. What is your name, age, residence, and occupation 
Ans. My name Is Israel A. Merwin ; age, 70 years; residence, Mil- 
ford ; occupation, farmer. 


4 
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Int. 2. How long have you lived in Milford? 
Ans. Ever since I was born. 
Int. 3. Did you know the late Irene Clark ? 
Ans. I did. 
58 Int. 4. How long had you known her? 
Ans. Ever since I was big enough to know her—ever since 
I was ten years old. 
Int. 5. Are you a relative? 
Ans. She was an aunt of mine—my mother’s sister. 
Int. 6. You are the father of Mary Belle Clark ? 


(Same objection.) 


Ans. Yes, sir. 

Int. 7. State whether or not you had any conversation with Mrs. 
Irene Clark in reference to any money transaction between herself 
and Mary Belle Clark, Mrs. Nellie Platt, and Mrs. Emma M. Clark ; 
and, if so, state the conversation. 


(Same objection.) 


Ans. I had a conversation. I called there one day to see her. 
She said she had made the three girls a present. I asked her who, 
and she stated the three girls that you have named. She said she 
had given them $1,500 apiece—a bank book. I laughed at her. 
One of these was my daughter, and I said why did not you give the 
same to my younger daughter? She said: If I did that somebody 
will be after her for her money; the other is married. 

Int. 8. Had you more than one daughter at that time? 


(Same objection.) 


Ans. I had two—the one married and the other not at that time. 

Int. 9. Did you repeat this conversation to your daughter, Mary 
Belle Clark ? 

(Same objection.) 

Ans. I gness likely we talked about it. 

Int. 10. Was there anything further said in this conversation be- 
tween Mrs. Clark and you? 

(Same objection.) 

Ans. Yes. Wesat and talked an hour or more. It would take 
till to-morrow morning to write all we said. 

Int. 11 Did Mrs. Clark state to you whether or not she had seen 
your daughter about it? 
59 (Same objection.) 

Ans. Idon’t recollect whether she did or not. 

Int. 12. Did she state whether or not she had sent for your daugh- 
ter? 
(Same objection.) 
Ans. I think she did. 
Int. 13. State what she said in that connection. 
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(Same objection.) 

Ans. She told me she had made out three bank books and had 
sent for the girls to come and see her, but | cannot tell whether they 
came that or the next day. 


Direct examination closed. 


Cross-examined by Mr. BuckINGHAM: 


X Int. 14. About when was this conversation ? 


Ans. It was after she had been to New Haven and made the 
bank books out. 

X Int. 15. Did you ever see the will of Irene Clark, that was pro- 
bated, or hear it read”? 

Ans. Yes, sir. 

X Int, 16. Were the two persons named in that will as Mary Belle 
Clark and Rosalie Merwin, as legatees, children of yours? 

Ans. Yes, sir. 


I. A. MERWIN, 


Subscribed and sworn to before me the 17th day of June, A. D. 
1889. 
KE. E. MARVIN, 


U. S. Coummiaissione ;° and Special E-vaminer. 


Mrs. GeoraraANA Huppert sworn, and examined by Mr. Stop- 
DARD: 


Int. 1. What is your name, age, and residence ? 
A. My name is Georgiana Hubbell; age, 40 years; residence, 
Milford. 
Int. 2. Were you acquainted with the late Mrs. Irene Clark ? 
60 Ans. I was. 
Int. 3. How long were you acquainted with her? 
Ans. The last twelve or fifteen years. 
Int. 4. How near to her residence did you reside during this 
time ° | 
Ans. A very short distance: : 
this street—a half a minute’s wa 
Int. D. Please stafe if you often met her, and where. 
Ans. I met her at Mr. Clark’s house, and also at my own house. 
Int. 6. State whether you ever had any conversation with her 
about her nieces, the Mrs. Clark and Mrs. Platt, and her money 
matters. : 


ibout three times as far as aeross 
1}. 
it 


AX. 


(Objected to as irrelevant, immaterial, and incompetent.) 

Ans. I did. 

Int. 7. Won’t you state the first conversation you had with her 
about it? 

(Same objection.) 

Ans. She told me that she was going to New Haven to take out 
some books in the girls’ names. 


~~ 
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Int. 8. Did she state anything further in this first conversation ? 
(Same objection } 


Ans. Yes. 
Int. 9. Please state what further you remember was said. 


(Same objection.) 


Ans. She asked me to go to New Haven with her. I told her 
yes, but the di Ly she was expe cting to go | had made a previous en- 
—_— - and she asked Mrs. Platt to go with her. 

Int. 10. Did you have a conversation with her afterwards ? 


nae objections.) 


Ans. I did. 
Int. 11. Won’t you please state what she said ? 
Ans. She said she had been to New Haven and had given the 
girls $1,500 each—Nell, Mary Belle, and Emma. 
61 Int. 12. Did she tell you anything about who went with 
her at this second conversation ? 


(Same objection.’ 


Ans. She did. She said that Nell went with her, and that she 
gave her a sewing-machine. 


Direct examination closed. 


Cress-examination by Mr. McManown: 


X Int. 13. Were you present when, as you say, Mrs. Clark asked 
Mrs. Platt to go with her to New Haven ? 


(Objected to because the question assumes that the witness has 
testified to certain facts stated in the question.) 


Ans. No; I was not present. 

X Int. 14. Did you hear her ask her? 

Ans. Mrs. Clark told me that she asked her. No; I did not hear 
Mrs. seg ask Mrs. Platt to go. 

X Int. 15. Have you actual knowledge that Mrs. Platt went to 
New Haven with Mrs. Clark ? 

Ans. I have proof of it. 

A int. 16. A int. 16 repeated. 

Ans. oan 

X Int. [ understand you to say that you know of vour own 
hokwe de ha Mrs. Platt went to New Have n with Mrs. Clark at 
this time. Did you see her go? 

Ans. I did not see her go, but I have proof of her going. 

X Int. 18. When you said you had actual knowledge did you or 
did you not, on reflection 4 


(Objected to as nonsense.) 

Ans. I did. 

X Int. 19. Did you see them on their way to New Haven ? 
Ans. No, sir. 
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X Int. 20. Did you see them on their way from New Haven ? 
Ans. Yes, sir. ) 
X Int. 21. When was this? 
Ans. I am not positive as to the date. 
X Int. 22. State as near as you can. 
62 Ans. I should judge it was four or five years ago. 


ee 
. 


Cross-examination closed. | 
G. HUBBELL. 
Subscribed and sworn to before me this 17th day of June, A.D. 
188. 
E. E. MARVIN, 


U. S. Commissioner and Special Examiner. 


Mr. GeorGe FE. PLarr sworn, and examined by Mr. SropparRp: 


int. 1. What is your name, age, residence, and occupation ? 

Ans. My name is George E. Platt; age, 52; residence, Milford, . 
Conn., and occupation, butcher. 

Int. 2. Your wife’s name is w 

Ans. Nellie C. Platt. 

Int. 3. One of the defendants in this ease ? 

Ans. She Is. 

Int. 4. Did you know the late Mrs. Irene Clark ? 

Ans. I did. 

Int. 5. For how long ? 

Ans. Thirty or forty years, I guess ; ever since I can remember. 

Int.6. State whether she was a relative of yours. 

Ans. Nothing to me. 

Int. 7. Orof vour wife? 

Ans. She was great aunt to my wife. 

Int. 8. Did you ever see these three bank books in question, Mr. 
Platt? 

Ans. I have. 

Int. 9. Do you know the dates in the books when the first entries 


} 


hat ? 


were made * 

Ans. I do not. On looking at one of them which I see here I 
find it is Oetober 15, 1SS4. 

Int.10. Did you see these books on that day ? 

Ans. I did. 

Int. 11. | wish vou would state, Mr. Platt, what vou know about 
the transactions of that day. State when you first saw the books, 
In whose hands, and who was present. 


oO (Gbjected LO as incompetent On the ground that his wife is 
a party in interest, and that the question calls for the aets and 
declarations of a deceased party, and as contrary to the statutes of 
the United States 1) such Cuses.) 
Ans. I saw tnem at my house. Mrs. Clark had the books, and 
Mrs. Clark, my wife, and myself were present. Mrs. Clark said she 
had something she wanted to show me. She took out these three 


i 
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books and said she had given the girls—that is the way she worded 
it—81.500 each, and showed me the books. I told her I thought 
she haa done well, She said, That Is hot all | have done, either; I 
gave Nellie a sewing-machine. I started to go away and she called 
me back and said, ‘There is something else | want to show you. She 
took out a bag of money; she took it out of her bosom or her clothes 
somewhere. Some of it was in gold and some of it was in bills. [ 
said I thought she was foolish to keep so much money by her. She 
says, “ Would you put it in the Milford Bank?” I said, “ I would; 
I think thev are as safe as anyof them. I have got monev there 
myself.” She says, “ Won’t you put it in for me?” I says, “ Yes.” 
She counted me out $450 in bills; the gold she wanted to keep her- 
self. I took the money and started to go, and Lasked her if she had 
a book there, and she said, “ No.” I said, “In whose name shall I 
have it putin?” She said,“ Mine,” meaning herself. I says, “I 
know that, but is it Mrs. Bela Clark or Mrs. [rene Clark?” She 
said, “ Mrs. Irene Clark.” [ turned to go and put the money in the 
bank, which I did, and brought the book back and gave it to her at 
my house. My house was forty or fifty rods distant from the bank, 
She took out two papers and said, There is two strips, and said, 
You tell Albertus Clark and have him tell Clifford to tell their wives 
that they have got to sign them, and they have got to be returned 
to the bank. Albertus Clark was the husband of Emma M. Clark, 
and Clifford Clark was the husband of Mary Belle Clark. That is 
all that I remember at that time. 


(The answer is objected to by complainant’s counsel as immaterial 
and irrelevant and as not pertinent or within anv of the Issues in 
this action.) 

Int. 12. You have spoke n of where she said she had given 
Ot the girls $1,500 each and your wife a sewing-maehine. In 
that connection did she say anything about a will? 

(4 biected Lo, as the will will speak for itself, an l no parol evidence 
to cive any color or change thi f that will or change any of 
its provisions and the validity of it is mot in issue In this case.) 


~_ 

— 

om 
os 


she had not given them a penny. 

Int. 13. Do you know whether 
Mrs. Clark that day or not? 

Ans. She did. 

Int. 14. State whether at this interview Mrs. Clark or your wife 
said anything about the signature book in the bank or these slips 
being put on it. 


(Same objection.) 


Ans. Mrs. Clark said these two slips had got to be signed* and 
returned to the bank: Nellie had signed at the bank and there 
would be no slip for her to sign. 


(The answer is objected to as irrelevant and immaterial.) 
7—1366 
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Int. 15. Have you seen the signature book at the bank during the 
time that we have been taking the evidence in this case? 
Ans. I have. | 
Int. 16. In whose handwriting is the name Nellie C. Platt in 
that book ? 
Ans. Nellie C. Platt’s; my wife’s own handwriting. 
Int. 17. You have testified that Mrs. Irene Clark asked you to, 
notify Albertus Clark about this matter. Did you do so? 
Ans. I did not. 
Int. 18. Why not? 


(Objected to as incompetent.) 


Ans. Because my wife saw Mary Belle Clark and notified her, and 
I had no need to. 


(Objected to as hearsay and irrelevant and immaterial.) 


Int 19. Mr. Platt, you have now stated about seeing these 
69 books on the 15th day of October, ISS4. Did Vou see them 
again before Mrs. Clark’s death ? 

Ans. | did. 

Int. 20. In whose possession were these three books ” 

Ans. My wile’s. 

Int. 21. Did you have any conversation with Mrs. Irene Clark 
about these three books shortly before her death ? 

Ans. I did. 

Int. 22. Where was this conversation ? 

Ans. At Mrs. Clark’s house. 

Int. 25. About how long before her death ? 

Ans. Three or four days before her death. I don’t remember 
just the date. 

Int. 24. Who went with you up to Mes. Clark’s house that day ? 

Ans. My wile. 

Int. 25. State whether you or your wife took the books up with 
you. 

Ans. I think I took them myself. 

Int. 26. Now what was lone with the books when you got there, 
and what was said ? 

Ans. | handed the bocks to Mrs. Clark, and said, “I have 
brought these books back, as you have sent for them.” She said, 
“ Yes, George, Bela has harassed me to death ever since he has 
found out they were gone.” She looked at the books and says, 
“They are all right,” and said, “ Bela, you come here; I want you 
to see that they are all right.”. He was in the kitchen, smoking 
his pipe by the stove. She asked him the third time before he 
he came. He said, “1 know they are all right if George had them.” 
That was about all that was said at that time; he only came to the 
threshold ; he did not come into the room at all while I was there. 
When I handed the books to her she said she had to do it to keep 
the peace while she lived, which would not be long. She said, “ If 
anything should happen to me, you must be right on hand to get 
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these books and papers as soon as you can.” That is all I remem- 
ber now. 

Int. 27. Did she say anything about her closets, or where these 
books and papers could be found ? 

Ans. She did. She pointed to the closets and told which 
66 was hers and which was Bela’s, and which one in which to 
find her books and papers. The one at the head of the bed 

was hers. 

Int. 28. During the last sickness of Mrs. Irene Clark who took 
care of her? 

Ans. Emma M. Clark, Mary Belle Clark, and my wife. Some one 
of them, or more, were there during all the timeof her last sickness. 
I think Mrs. Captain Isbell was there two or three days. I don’t 
know whether she staid nights or not. 

Int. 29. Whose money paid for the medicines and food that she 
had during her last sickness? 

(Objected to as irrelevant and immaterial and entirely without 
the issues in this case. ) 

Ans. Mrs. Irene Clark furnished the money. I don’t know where 
she got it. 

Int. 30. Did you have any conversation with Bela Clark during 


her last sickness about her cure ? 


(Same objection.) 


Ans. I did. 

Int. 31. What did he say about it? 

Ans. I asked him if hadn’t better have a nurse. It was a good 
deal trouble for the girls. He said, “No,” she had given her 
money to the girls and they must take care of her, and that she had 
the best of care. 

Int. 32. Did you hear Mr. Bela Clark’s testimony on the part of 
the plaintiff in this ease? 

Ans. I did. 

Int. 33. Did you hear his testimony, which was, in substance, that 
during his wife’s last sickness he nursed and took care of his wife? 

Ans. I did. 

Int. 34. Is it true? 

Ans. No, sir; it Is not true. 

Int. 35. Was Mrs. Irene Clark the first or second wife of Bela 
Clark ? 

Ans. Second. 

Int. 36 Did Mrs. Irene Clark ever have any children? 

Ans. No, sir; not that I know of. 
67 Int. 37. Did Bela Clark have any children by a former 
marriage ? 

(Same objection.) 


Ans. He did; two, I believe. 
Int. 58. Can you give me their names? 


Same objection.) 
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Ans. [ think one was Eliza and the other Marshall. 

Int. 39. Did Mrs. Irene Clark ever tell vou what became of that 
money that you deposited in the Milford Bank for her on that day 
you have spoken of? 

(Same objection and as hearsay.) 

Ans. She did. 

Int. 40. Well? 

(Same objection.) 

Ans. She said she gave it to Marshall to take the mortgage off his 
house. 

Int. 41. On this 15th day in October state whether vour wife was 
present during the entire conversation between Mrs. Clark and your- 
self. 

Ans. She was. 

(Direct examination closed.) 

Cross-examination by Mr. McManon: 

X Int. 42. Mr. Platt, how long did the last sickness of Mrs. Clark 
continue ” 

Aus. About three weeks 

X Int. 45. At the time vou speak of your going up there with 
these books you eaid LO her, “ You have sent for these hooks.” Who 
did she send LO you for Li1ese books 

Ans. She did not send anyb iv to me. She sent to ny wife. 

X Int. 4. Who | she si 1) io Vv leben wife for these hooks”? 

Ans. I eould not tell you. My wife sent to me and said she bad 
sent for these books, and she wanted me to goup with her and carry 
them: it was in the eventng—the night time. I did so. 

X Int. 45. What did you carry up that evening? 

Ans. Those books 
68 X Int. 46. What books ? 
Ans. Bank books. 

X Int. 47. What bank books ? 

Ans. All the bank books, | suppose. I never looked at them. 

X Int. 48. Well, how many were there ? 

Ans. Seven, | think. Iam not certain if thev were 

X Int. 49. Well, don’t you know vere tl 
they were ” 

Ans. Not for certain; but I suppose they were all there. 

X Int. 50. Where did vou get them from ? 

Ans. My wife gave them to m 

X Int. 51. Where did she get them ? 


Ans. I don’t know where she got them. How do vou suppose I 


» all there. 
ere and what 


know where shy rot tha In ? suppose she ro! them of \I rs. Clark. 

X Int. 52. Is that all vou have to Sav as to your knowledge of 
those bank books being at vour house? 

Ans. It Is all [ know about it. 

X Int. 53. [ understand, then, that all you know about the books 
being at your house was the matter | 


ee 


f your wife’s handing them to 


4 
‘ 


vr 
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you and informing you that Mrs. Clark had sent for them. Am I 
correct ? 

Ans. It is not correct, because [ knew that my wife had them. 

X Int. 54. How long had you known that she had them? 

Ans. Well, it was quite awhile. I can’t remember the dates, 

X Int. 55. About how long ? 

Ans. I could not tell how long it was. 

X Int. 56. State how long it was, as near as you can recollect. 

Ans. I don’t remember, and [ cannot tell you what I don’t know. 

X Int. 57. You think there were seven bank books. Can you tell 
any or all the banks that issued them ? 

Ans. I cannot tell all of them. I don’t know of but two—a 

Bridgeport saving’s bank, I think (I am not positive about 
69 that), and the Connecticut Bank of New Haven. I mean 
outside of the transfers. 

X Int. 58. How were those books done up, if in any way, when 
you took them to carry them to Mrs. Clark that evening? 

Ans. They were in an old work-bag, I believe. 

X Int. 59. Whose was the work-bag. 

Ans. I could not tell you. 

X Int. 60. Were there any other papers, besides these seven bank- 
books or anything else,in the work-bag ” 

Ans. I don’t know. 

X Int. 61. Was it opened after you got up to Mrs. Clark’s by any 
one? 

Ans. Mrs. Clark opened it. 

X Int. 62. Could you not see what the contents was when it was 
so opened ” 

Ans. I suppose I could if I had noticed, but I did not. 

X Int. 63. Were you present when these books were brought to 
your house ? 

Ans. I don’t think I was, but I don’t know. I don’t remember 
whether I was or not. I don’t remember when they were brought 
and don't remember whether I was there or not. 

X Int. 64. When these books were put away at Mrs. Clark’s, in the 
closet, were they all put back in the same bag in which you carried 
them there? 

Ans. I was not there when they were put away. I did not say 
they were ever put in the closet. She hung them on the bed post 
that night. 

X Int. 65. You say she called to Bela Clark to come to the room, 
and that he came to the door; did she have the bag and books in 
her hands when he came to the door? 

Ans. She had them laid on the bed in front of her. She had been 
looking at them and said they were all right and wanted him to see 
that they were all right. He said, “I know they are all right if 
George had them.” 

X Int. 66. Were the books and bag where Bela Clark could see 
them when he came to the door, as you have stated ? 

Ans. He could if he had been of a mind to. They were right in 
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front of him, but he did not offer to look at them while I was 
70 there. He turned and went away after he had said “ he knew 
they were all right if George had them.” He seemed to do it 

satisfy her; that is all. 

X Int. 67. Did he see those books Onl the bed 4 

Ans. I don’t know whether he did or not; how do I know? He 
could if he had been a mind to. 

X Int. 68. Did you and your wife go home together that even- 
ing ? 

Ans. I could not say whether we did or not. It is my impression 
that my wife stayed ; [ could not be positive. 

X [int. Ot). Where were these books when you left for home? 

Ans. I think Mrs. Clark had put them under her pillow or hung 
them on the bed post; [am not certain which. I think she put 
them under her pillow. 

X Int. 70. Was it not in the early part of this illness that these 
books were taken to your louse ” 

Ans. I don’t know; for I don’t know anything about it, as I have 
told you once or twice. 

GkO. k. PLATT. 

Subscribed and sworn to before me this 17th day of June, A. D. 

1889. 
bE. BE. MARVIN, 


U. S. Commissioner and Special Examiner. 
Adjourned to June 24, 18809, 10 a. m. 


Mirrorp, June 24, 1889. 
Taking of defendants’ testimony continued. Parties represented 
as heretofore. 
Mrs. GeorGce Piatt sworn, and examined by Mr. Sropparp: 
Int. 1. What is your name, age, and residence ? 
Ans. Nellie C. Platt: fortv years old, and I reside in Milford. 
Int. 2. Was vou in New Haven, in the Connecticut Savings Bank, 
on the loth of Oetober, 1SS4? 
Ans. I was. | 
Int. 3. Who, if any one, was with you on that day‘ 
Ans. Mrs. Irene Clark. 
Int. 4. State whether or not you signed a book in the bank, 


} 


~] 
—— 


called a signature book, on that day. 

Ans. | did. 

Int. 5. Are you acquainted with Mrs. Clifford Clark ? 

Ans. Lam; she is my first cousin. 

Int. 6. What is her given name? 

Ans. Mary Belle. 

Int. 7. Did vou see her immediately after this loth day of Octo- 
ber, 1884; and, if so, where? 

Ans. I saw her the following Sunday, at church. 

Int. 8. If you said anything to her about these bank books please 
state it. 
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(Objected to as irrelevant, immaterial, and incompetent.) 

Ans. I told her I had been to New Haven with Mrs. Irene Clark 
and she had given each of us girls a bank book, $1,500 each, and I 
had signed my name on the big book at the bank the dav she gave 
them. She wanted to see them, to have them go and sign their 
names. She had got twoslipsof paper for them to sign their names 
to take to the bank. 


(Complainant’s counsel objects to the answer as hearsay, and be- 
cause it is testimony in which one of the parties is trying to testify 
in her own behalf against the other party, directly and indirectly, 
as to statements and transactions with the testator, and as coming 
within and prohibited by section 858 of the Revised Statutes of the 
United States. 

Also for the further objection that it calls for the declarations of 
a deceased partv as to statements made and transactions had with 
the decedent by a party in interest, claiming a portion of the de- 
cedent’s estate, and as calling for the witness’ acts as to transferring 
these statements to other interested parties and contrary to the stat- 
utes above referred to, which ts as follows: 

“In the courts of the United States no witness can be excluded 
in any civil action because he is a party to or interested in the issue 
tried. 

“Provided, that in actions by and against executors, ad- 


72 ministrators, or guardians in which judgment may be ren- 
dered for or against them, neither party shall — as to any 


transaction W ith or statement by the testator, intestate, or ward unless 
called to testify thereto by the opposite party or required to testify 
thereto by the court.”) 

Int. 9. Do you remember anything else that was said at that 
lime? 

(Same objection.) 


Ans. Only that she, Mrs. Clark, wanted her to go and sign the 
slip. 

Int. 10. State whether you said anything about Mrs. Albertus N. 
Clark at this interview. 

(Same objection.) 


Ans. I told her to tell Emma that Mrs. Irene Clark wanted to see 
her. 
ELLEN C. PLATTS. 


Subscribed and sworn to before me this 24th day of June, A. D. 
1559). 
E. E. MARVIN, 


U S. Commission i and Special Examine r’. 


Mrs. Ctirrorp CLARK sworn, and examined by Mr. StopparpD: 


“ 


Int. 1. What is your name, age, and residence ‘ 
Ans. Mary Belle Clark ; residence, Orange; age, 51. 
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Int. 2. If you had any conversation with Mrs. Nellie Platt con- 
cerning the bank book in suit, will you state where and when it was 
and what she said to you r 


(Objected to as irrelevant and immaterial and as calling for hear- 
say and for the same grounds stated on the record to the evidence of 


Mrs. Platt.) 


Ans. I saw Mrs. Nellie Platt at church in Milford. It was in 
October, 1884, I think. She said my aunt Irene had been to New 
Haven and had given each of us three girls a bank book of $1,500, 
and wanted Mrs. Albertus Clark and myself to come down to her 
house to sign Ssomne Papers that were to be returned to the bank. 


mee 


io (Complainant’s counsel objects to the answer, as this testi- 

mony purports to be the declarations of a deceased party 
made to a party in interest and as contrary to the statutes before 
referred to and as coming from a party in interest not made to her, 
but told to her by another party in interest, and as hearsay. These 
and the »revious objections are made without further repetition in 
detail acvalrst all te stLimMony offered or to be offered in this line of 
testimony 


Int. 3. I will ask you whether you told Mrs. Albertus Clark what 
Mrs. Piatt had said to Vou. 


(Samie obj clLIONS as LO previous question and answer, the witness 
being a party In interest.) 


Ans. I did. 
Int. 4. I will ask you if you ever saw these little slips of paper 
spoken of; and, if so, wher 


ie er Re as af } _— 
(Oamec Ov} CLION as LO lasl question and answer.) 


Ans. I saw my own and signed it at my home. 
Int. 5. Who had it when you first saw it? 


(Same objections.) 


Ans. Mr. Albertus Clark gave it to me. 

Int. 6. And what did you do with it after signing it? 

Ans. I signed it and gave it back to him. 

Int. 7. Have you ever seen your signature that you put upon that A 
paper; and, if so, where” 

(Same objections.) 

Ans. I have. J saw it ona little slip of paper pasted on a large 
book in the Connecticut Savings bank, at New Hlaven. 

Int. 8. llow long Was Il ailer vour interview with Mrs. Nellie U, 
Platt before you signed that paper [ 

(Same objection.) 


Ans. I think I signed it the next day, in the evening. Ss 


MARY BELLE CLARK, 
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74 Subscribed and sworn to before me this 24th day of June, 
1889. 
Ek. E. MARVIN, 


U. S. Commissioner and Special Examiner. 


Mrs. ALBERTUS CLARK sworn, and examined by Mr. StropparpD: 


Int. 1. What is your name, age, and residence ” 

Ans. My name is Emma M. Clark ; age, 43; residence, Orange. 

Int. 2. State whether Mrs. Mary Belle Clark said anything to you 
about these bank books; and, if so, where it was, and what she said. 


(Complainant’s solicitors make same objection to this whole line 
of testimony as heretofore, the witness being also a party in interest.) 


Ans. She did, at my own house. She said that Mrs. Nellie Platt 
told her,that Aunt Irene Clark bad given each of us a bank book of 
$1.5000, and wanted usto come down to her house and get some slips 
on which to sign our names to be returned to the bank. 

Int. 3. Did you see those slips t 

(Same objection.) 


Ans. I did. 

Int. 4. And did you sign one of them’ 
Ans. I did. 

Int. 5. Where was you when you signed it? 

Ans. At the bank, the Connecticut Savings Bank, New Haven. 
Int. 6. And who was with Vou, if any one? 


Ans. My bushand. 


; 


Int. 7. Do you know whether anything was done at the same 
time with tli slip that Marv Belle Clark had s ened ? 

Ans. I do; it was pasted in the signature book with my own. 
My husband took it over; took them both over 


‘ 7 4 — ‘ " ‘ | ’ . . o" 
Int. 8S. Can vou tell me about what time it was that vou returned 


thes Silps to the DbanK 


me ' +} . , | ' | think iF 4 fol 
iv Ans. li Was 11) iCSS Lilall al WCCR, eee j LILIA Lue gay Ol- 
. 
? | ° e . ™ ] ] -* . ' v. : 
iowing that we received the message [rom ler; 1t was (cto- 


ber, 1854. 
EMMA M. CLARK. 


Subscribed and sworn to before me this 24th day of June, A. D. 
1889. 
cE. E. MARVIN, 


U7 S. ( om ( ssioOne r ai Sper ial Examiner. 


And at the term of said court held at Hartford on the third Tues- 
day of Septem ber, LSS), the complainant, V James HH. \icMahon 
and J. M. Buckingham, Esqrs., her attorneys, duly appeared to 
prosecute sakl suit,and the defendants, by Wm. L. Burnett and Wm. 


B. Stoddard, Esqrs., their attorneys, also appeared, and said cause 
was fully heard; and on the 5th day of October, 1859, the court filed 
its opinion in the words and figures following, viz: 

S—lobb 
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76 Cireuit Court of the United States for the District of Con- 
necticut. 


Martua A. MILLER 


; 
UB. 


Emma J. Cuarkx, Atpertus N. Clark, Executor, and Others. 


SHIPMAN, d.: 


This is a bill in equity by one of the residuary legatees under the 
will of Irene Clark. deceased, to com pel three of the defendants to 
deliver to the executor of said will three savings bank books alleged 
to be in their possession and to compel the executor to receive said 
books, to invento ry the ad posits named thereinasa part of the assets 
of said estate, and to collect the amount due thereon for the benefit 
of said estate. 

Mrs. Irene Clark, of Milford, Connecticut, died in April, 1887, 
leaving a last will, which was executed in. November, 1881, by 
which, after a specific leg icy lo her husband, she uve all the rest 
of her personal estate to six nieces and grandnieces, Irene M. and 
Martha A. Bu a, im, Emma J. and Mary Bell Clark, Kilen C. 


Platt. and Rosali sper enie eng ey: divided between said per- 
sons, and sinciated a = N. Clark. the husband of said Emma 
J.. her executor. Att time of re death she was from 76 to 78 


years old, without hildr n, the second wife of Bela Clark, to whom 
i” relatives were a sister and 
a brother, divers neple ws and oral -nephews, nieces and grand- 
nieces. Iler personal property, besides a small amount of house- 
hold goods and wearing cup prare l amounted to $7 009.83, mostly con- 
YO] cle posits in savings banks. 
47 Qn October loth, iSS4. she had so.S71 on deposit In the 
Connecticut Savings Bank of New Haven. In pursuance of 
a previously expressed intention she went tosaid bank on said day, 
accompanied by Mrs. Nellie C. Platt; gave the teller her bank book 
to be written Up, and directed that 81,000 should be transferred 
from her account to each one of the three defendants, Nellie C 
Platt, Emma M. Clark, and Mary Bell Clark. This was done, and 
three new accounts were opened in the names of said three persons, 
wii reby each was credited with $1,500, and Mrs. Irene Clark’s ae- 
count was correspondingly reduced $4,500. Three new pass books 
Were made out in the names of said three new depositors and were 
given to Mrs. Irene Clark. She told the teller that she wanted to 
have the bank books so fixed or the entries so made that the money 
should belong to the persons named, but so fixed that they could 
not draw it and spend it during her life. ‘The teller thereupon en- 
tered upon the pass books the words “ Only Mrs. [rene Clark has 
power to draw.” ‘The ledger accounts were in the names of said 
three persons. 

The said bank has a “ signature book,” so ealled, in which are en- 
tered the signatures of each depositor and, when trust accounts are 
opened, the signatures of the trustee and of the cestui que trust. 
Other facts in regard to the depositor or the cestui que trust. are also 


she was married late in lite. IJler livi 


’ 
‘ 
} 
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entered in this book for the purpose of identification. Mrs. Irene 
Clark on this day wrote her name in the signature book, to which 
the teller added, in writing, the word trustee, but it did not clearly 
appear when the word was written. Mrs. Platt wrote her name 
in the book opposite the number of her pass book, and the 
two signatures were included in a bracket. The words “ Mrs. 
Clark only to draw” were also written in the margin by the 
teller. Blank slips for the two other donees to sign and upon 

which to state the required facts were given to Mrs. 
78 Clark. Upon her return to Milford on that day she 

showed the husband of Mrs. Platt the three bank books: said 
she had given the girls $1,500 each ; showed the two slips, and in- 
structed him to have the two other nieces informed that their aunt 
had given to each a bank book of $1,500,and that she wanted them to 
come to her house and get some slipsto sign and return to the bank. 
The slips were obtained, signed, and returned to the bank, and the 
portions containing thesignatures of the cesfuis que tr ist. were pasted 
in the signature book opposite the respective numbers of the books, 
The other facts were entered by the te at r and some other clerk. 
After the signatures were pasted in the book, —— long after did 
not appear, the teller also wrote the words “ Mrs. Irene Clark, trus- 
tee,” below each signature and the words “ Mrs. Clark only to 
draw” in the margin. ‘The bank books were retained by Mrs. Irene 
Clark until a short time before her death, when all the seven bank 
books in which she was interested were intrusted by her to Mrs. 
Platt for some purpose not known, and were, at the request of Mrs. 
Clark, returned to her threeor four days before her death. This re- 
quest to return wits manifestly to satisfy and quiet her husband. 
Nothing has ever been drawn upon the three books in controversy, 
either as prince! pal orinterest. Other testimony in r rar | to the exe- 
cuted purpose of Mrs. [rene Clark to give the three deposits of 81,500 
each to the said three persons, as declared by her after her return 
from New Haven and before the acceptance of the gm by. the 
absent nieces, and also about the time of and either before or soon 
after said acceptance was given. [ler executed an aks con nplet ed in- 


tention to give said deposits to the three donees, the actual gift, its 
consummation by an acceptance on their part,and her express decla- 

ration of trusteeship during her life of the said moneys for 
79 the benefit of the named persons were clearly proved, Her 


purpose to give the several sums so that the funds should 


belong to said parties and to create a trusteeship thereof in herself 
during her life was plainly declared and, so far as appears, at the 
request of Mrs. Irene Clark only, | to be carried out by the 
teller in accordance with her wishes by the entries which he made 
upon the books of the bank and the pass books. 

The facts bring the case within any rule which bas been laid down 
in regard to the validity of gifts infer vivos The courts of last resort 
in Mass achusetts and in New York differ from each other in regard 
to the absolute necessity of an acceptance of the oift by the donee. 
(Gerrish v. New Bedford, 128 Mass., 159; Martin v. Funk, 75 N. Y.,134.) 
But there can be no doubt that the donees in this case knew of and 


ittempt 
s 
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may be made | by ( lelivery to the don eor by the i 903 of a trust 
in a third person or in the donor, d that where there is an express 
declaration of trust in the donee tne rule which requires cessation 
of control and dominion by the donor over the personal property 
which is given is not applicable. (Milroy v. Lord, 4 De G., F. & J., 
264 : Young v. Young, 8O N. Y., 422; Scott v. Berkshire Savings 
Bank, 140 Mass., 157; Minor v. Rogers, 40 Conn., 512; Boone »v. 
Citizens’ Savings Bank, 54 N. Y. | 

Testimony in regard to the declarations and acts of the donor 


accepted the gifts. The authorities unitedly declare that the gift 


which were made or which took place before or about the time of 
the acceptance of the gifts and which di clared her purpose in trans- 
ferring the deposits to the donecs was objected to. This species of 
testimony is wont to be admitted in this « lass of cases f r the Purpose 
of showing the intention of Mrs. Clark in making the transfer and 

holding the books and of showing the ae of said acts. 
80 (Scott v. Berkshire Savings bank, supra.) ‘These statements, 


be lhe also against the interest of Mrs. Clark and te nding r to 
prove the fact of the gift, are admissible. By the statute of Con- 
necticut In actions by or against the representatives of a deceased 
person the entrics, memoranda, and declarations of the deceased 
relevant to the matter in issue may be received as evidence. No 
testimony was given by any of the parties to the sult in regard to 
the acts or declar: atiol is oO] the donor. 
The compl: Hnant makes the point that in case those transfe rs were 
gifts they were In partial ademption or satisfaction of the residuary 


' 
bequests under the will Without stopping toe sider thr e question 
whether the principle of the ademption of a general or specific legacy 
is applicable to the case of these residuary legatees, it is sufficient 
to say that the testimo iy proves the e@XIstence of an intent on the 
part of the LeOSTOULriX th it th Viiis Were to have no reference to the 


testamentary disposition of her propel 
Let the bill be dismissed : 

JAMES HE. MeMATON anpb 
J. M. BUCKINGHAM, 

kor the Con Lp lainand. 
WM. M. BENNETT anpb 
WAL B. STODDARD, 

kor the Defendants. 


And on the 19th day of October, 1889, the following final decree 
was made and entered in said cause, viz: 


4 
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81 Circuit Court of the United States, District of Connecticut. 


Martua A. Miter, of Des Moines, Iowa, ) 
vs. 

Exvua J. CrarkK, Mary Betrie Crark, Both | 

of Orange, Connecticut; Ellen C. Platt, of { No. 61! — 

‘eg “s . 619. 4 
Milford, Connecticut; Albertus N. Clark, of | *. Ol In Equity 
Orange, Connecticut, Executor of the Last | 
Will and Testament of Irene Clark, De- | 


ceased. 
Decree. 


This cause having come on to be heard upon the bill of com- 
plaint, answer, and replication and upon the proofs taken and filed 
in said cause, and having been argued by counsel for the respective 
parties— 

Now, therefore,on consideration thereof, it is ordered, adjudged, 
and decreed, and the court does hereby order, adjudge, and decree, 
that the complainant’s said bill of complaint be, and the same hereby 
is, dismissed with costs to the defendants, taxed at the sum of 
$125.16. 

N. SHIPMAN, 
L District Judge. 


I, Edwin E. Marvin, clerk of the circuit court of the United States 
of America in and for the district of Connecticut, do certify that the 
foregoing is a true copy of the original bill of complaint, demurrer, 
answer, replication, ple adings, proceedings, evidence, opinions, and 
decree remaining of record and Ol} file in the Case of Martha A. 
Miller vs. Emma J. Clark ef a/s. in said court. 

In testimony whereof I have hereunto set my hand and the seal 
of said court, at Hartford, in said district, this 26th day of July, 
1800). 


E. E. MARVIN, Clerk. 


Endorsed on cover: Connecticut C.C. U.S. No. 1866. Martha 
A. Miller, appellant, vs. Emma J. Clark, Mary Bell Clark, Albertus 
N. Clark, executor of Irene Clark, deceased, and Ellen C. Platt. 
Filed October 9, 1890. 
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STATEMENT. 


The appellant brought her bill in equity in the Circuit 
Court, as a residuary legatee under the will of Irene 
Clark. There were six residuary legatees among whom 
the estate was to be equally divided. The appellant was 
one of the six; three of the defendants Mrs. E. ]. Clark, 
Mrs. M. B. Clark, and Mrs. Platt, were also of the 


number, and the fourth defendant Albertus N. Clark was 


the husband of one of the others, and the executor of the 
will. 

The bill alleged (p. 8) that the testatrix “left as part ol 
her estate the following described property and money 
deposited in tne Connecticut Savings Bank of New 
Haven, Connecticut, to wit, the sum of forty-hve hun- 
dred dollars and accrued interest, which belonged to her 
estate; that said sum so deposited was evidenced by three 
bank books,” each for 1,500 ind interest, one of which 
was inthe name of Mrs. Platt, one in the name of Mrs. 
M. B. Clark, and one in the name of Mrs. E. J. Clark; 
that these books were in the possession and contro! of the 
testatrix, at the time of her death, and came into the 
executors possession “ who was rightfully entitled to the 


' 


POSSCSSION (>| said | 


bDOOKS, and to the at |) Sits Ol money 
represented above; that he has wilfully and wrongtulls 
parted or is intending to part with the possession of thi 
books to his co-cd tendants, and that thev have them now 
wrongtully in their possession ; that the executor wrong- 
fully refuses to inventory these deposits or assets of the 
estate; and that they are wr ully withheld from the 
estate. 

The prayer is that Mrs. E. J. Clark, M. B. Clark. and 
Mrs. Platt, deliver to the executor the books in thei: 
possession, and that he be ordered to accept and receive 
them, and the moneys so deposited, and to amend his in 
ventory accordingly, and dispose of the fund as part of th: 


estate; and tor general reliet. 


~~ 


The defendants united in a joint and several answer. 
denying (p. 14) that the testatrix left “said sum of forty- 
five hundred dollars and accrued interest, and that the 
same belonged to her estate:” admitting that such sum 
was on deposit in the Savings Bank,” evidenced by three 
bank books,”” and ‘*that said bank books were in the 
possession and custody of the said Irene Clark, at the 
time of her death, and that the same came into the posses- 
sion of the said Albertus N. Clark;” denying that he 
received them as executor, or that Irene Clark at the 
time of her decease had any right to their possession or 


control: denving that he had delivered them to his co- 


defendants, and averring that he still held them in his own 
possession (p. 15), denving “that the sum of torty-tive 
hundred dollars is wrong!iully withheld from said estate,” 


y 
1». 10), but saying “that the same ts rightfully held 
and possessed by the satd Albertus N. Clark 
for and in behalf of the said Etlen C. Platt, 
Mary Bell Clark, and Emma J. Clark, defend. 
ints, as hereinbetore set out. 

In brief, the bill alleged that a tund, originally of 
“4,500, which, with interest accrued, amounted to over 
$3,000, was the property of the testatrix and was in the 
hands of the defendant, A. N. Clark as her executor, for 


’ 


the benefit of her estate, of which the plaintiff, the other 
defendants, and two third parties were residuary legatees, 


but that he had surrendered itt or was about to surrender 


it to his co-defendants. in violation of his trust: and the 


answer alleged that he held it (or the evidences of it) still 
in his possession, though not as executor, but for and in 
behalf of his co-defendants. 


MOsiIt of ws = ) and 


The fund, as we alleged, was one de; + :, ; 


interest. evidenced by three bank books. which the 
executor, who held c. was bound to inventory and 


account for. as part ot the estate. 


, . } ° ; , 
The object of the suit was to compel him to hold and 


deal with this fund, as executor. 


The Court below dismissed the bill on the pl ading’s 
and prools, holding that the money represent d by each 
bank book belonged to the defendant in whose name th 
book was taken out. It is dor ed that each book re pore 
sented ove! 1,790 (see Appe llee’s Motion, pp. 4) the w hol —~ 


fund in controversy beine thus over S8%.300. 


POINTS ON MOTION TO DISMISS. 
/ | . 
It begs the question in dispute. 


Phe appellant (being the plaintiff below) sued to establish 
the title of the estate toa fund of over S53 Oo. Her in ’ 
terest was as one of six residuary legcatees. Her conten 
tion was and is that it was one fund, belonging to Irene 
Clark's estate, though evidenced bv three books in th 
names of three other of the residuary le 


y foe 
my ti Cs, 


=_=>6-_- 


Ee oe 


The appellee S conte nad that Cri hy be A k r¢ pre sents a dis 
tinct fund. and that none of them belonged to the estate. 

The Court below took their view, and we have appealed 
to this Court to sustain ours. It isa fetitio principit for 
the appell es now to say that because the Court below 
has decided that there were three funds, therefore there 
are three, no one of which amount to over Ss,coo. This 
is the very thing we came here to discuss, upon the hear- 
ing on the merits. 

lf the plaintiff is suing for three separate demands, why 


did not the cb pope Lhe es move to erase the Cause in the (‘ourt 


below, on the ground that less than $2,000 was involved 


ry 
- 


£ P 
The decree settles the vight of the estate as to the 
whole fund, asan entirety. 


lhe decree appealed irom was that the bill be “ dis- 
i} 


missed with costs to the defendants,” (p. O1). Unless 
reversed, it ts fatal to the interest of the estate in the entire 
tund. The appellees suggest that the decree might have 
been in favor of one of them, and against the rest, and 
that in that case, not 85,000 would have been involved. 
Any judgment, as respects the executor, must have 
disposed of the entire fund. If it should give’ the estate 
less than the whole fund, it would give it less than 1s 


claimed, and it is the plaintiff's claim that measures for 


ee a oe = - 


Se aL 


the plaintiff the amount in dispute upon the judgment. 
[he measure for the defendants, in case of an adverse 
judgment, is the judgment; but that for the plaintiff is 


.. : ' 
his whole claim, even though he may get an allowance of 


something upon it. 


Anapp VS. hanks, 2 Llow.. 7 3: 


Nor is it material that the plaintiff's share in the fund 
she claimed for the estate would be less than $5000. The 
suit is for the benefit of the whole estate, claiming under 


one title, from the testatrix. 


; > = J ~~ . * 
Shiclds vs. Thomas. 17 How... 2. 


ae 
The executor was contessedly in possession of the tund 
without any personal interest im it, except possibly as 

husband of one of the co-defendants. It was proper to : 

join with him the co-defendants claiming a beneficial in 
terest, as parties, but the real controversy was with him, 

) ‘ ) : | < 
as trustee of the fund, and threatening to give it away, in 
breach, as we claimed, of his trust, as executor. If the fund 
belongs to the estate, itis of noc ysequence to htm how 
: | ided rm , ee 1 ‘ 
itis to ve divided. that is settie | DV the witl the one 

> 

e ’ 


source Ol title ior all. 


lKreeman vs. Dawson, 110 U.S., 264. 


Indeed the appellees AnSWer, AS quoted On page 3 (>t 


this brief. is that the defendent Albertus N. Clark. holds 


the whole fund of $4500, and interest accrued, for and in 
behalf of the three other defendants, and not as executor. 
Their rights and his are deduced from one act of the 
testatrix, and inseparably connected with each other. 
They say he is holding for them: We say he is holding 


tor the estate. 


‘In all the cases where we have held that several sums 
decreed in favor of or against different persons could not 
be united to give us jurisdiction on appeal, it will be found 
that the matters in dispute were entirely separate and 
distinct. and were joined tn one suit for con®enience, and 


to save expense.” 


lhe ( onnema? - i 3 . me 754 


In this bill, no separate decree is asked against any 
defendant. Relief is sought against the three claimants 
of the bank-books jointly, the prayer being for “a decree 
compelling said defendants, Emma J. Clark, Mary Bell 
Clark, and Ellen C. Platt, to turn over and deliver to said 
Albertus N. Clark, Executor, the bank-books now 1n their 
possession, and that said Albertus N. Clark, Executor, be 
ordered to accept and receive said books, and the money 
deposited in said Connecticut: Savings Bank, and to 1n- 
clude said sum of forty-five hnndred dollars and accrued 
interest, as assets of the estate, &c., &c., (p. 9). 

The main remedy invoked is to compel the executor to 
hold or get in the fund, as part of the estate, and inct- 


dentally it is prayed that in case the co-defendants have 


already got the bank books away from him, they shall be 


compelled to return them. The entire fund is at stake in 


this suit It involves the “ownership and control” of the 


executor over a deposit OI $5,200, and will settle it finally, , 


One Way OF the otner 


he appell int nad no title to the lund Or to th » DO KS, 


except as her equities might be worked Oul through the 


executor. Phe ar pecile@es are theretore WhoOTV mW error ip 


against the executor “1s based entirely upon her right 


’ ’ 1 ‘* : ’ ’ 
, ‘ FF a | ; : ty ‘ i ’ . Ta ans ' 
against cach Of the derendants. sne claimed that a tund 


Ol over SSO , DEeIONYS to Him as executor, and chareveed 


i ! } 
that he, wrongiully, had transferred, or was about to trans- 


? 
’ 


’ eo ; : . 
ler, the evidences olf title to his co-detendants. \gatnst ‘ 


BS. ee ; 
them hey claim was a Sseconadaarv one, that they 
these evidences to the executor. 


she aqdoes (contrary to what the appeilees Sav on yp. Til 


, . , j ? ] : » ; ae 2 . 
ol their Drel) ask a cdecret (Recor a Pp. Q) tnat the exec. 
i ; ; ’ ; 
utor should inventory and account for the whole fun m 


without first obtaining a decree that it belongs to the 


estate. She is simply tryvange to compel him to do his 


dutv. and his whole duty. as executor, to the estate. 


| 

} 

POINTS ON MOTION TO AFFIRM. 

The rule (Rule 6) allowine the joinder of a motion to 
athrm with one to dismiss, applies only where it is “ man 


ifest ’ that the appeal is merely dilatory or frivolous. It 


was not intended to cut a plaintiff in error or appellant 
off trom the opportunity for an oral argument, in the or- 
dinary way, unless he is manifestly abusing his legal rem. 
eclies. 

That our appeal was not taken for delay is obvious 
from the character of the proceeding. There ts nothing 
sought in the nature ol a supersedeas. To continue the 
litigation, if we do not succeed on the appeal, besides the 
direct expense to us, also reduces the fund of which we 


are one of the residuary | 


rat ' : . have, therelore, no 
motive for an appeal, but tl expectation of success in 
reversing’ the decree hel WwW ind thus ine reasing the resi- 
duary estate. 

We trust we may convince the Court, at the proper time, 
when the case 1s reached fon argument, that the merits ol 


are with us. Meanwhile we simply suggest the 


* 


lollowing considerations, 


I. 


The gift was incomplete and testamentary. 


It is admitted that Iren: ‘lark. the testatrix. owned 


fund in suit on Oct. 15, 1884; that on that day she 
S15! o. of it transferred on the Savings Bank books to 
name of Mrs. Platt, $1,500 more to the name of Mrs 


B. Clark. and S1t.s00 more tothe name of Mrs. E. J. 


) 
~ 


eR 


s7 ; | ’ { ; 
( lark. and anew pass-DooK made out tor each oOo! these 


} } J y 

deposits neaded thus 5 of TM y. ( /a las f ee. 
ore ) ' ‘ ; ti 1 , ] ti) 
(tau . \( { } ‘ 1? i L i ‘ ' i = ~ | iti ( oom Ci iff 


> 
? . ’ fry ‘ ; - ‘ Nii ly ) ( 1 } 
d«t! K, SII il if \V { midiCc ©) (ii C] . 
‘* ’ i | 
to draw. and her own name was added to that ot ich of 


t he others. tous NIrs. [rene (Clark (trustes \) 5 * that 


the testatrix had made her wtitour years belore (p. 3 


leaving nail of her residuary estate to the three ladies, 


the ce tendant, \ ocrtus N. Clark, who holds them still, | 
(Ikecord, p. 15). fA 
()n these conceded tacts. we submit that the title to the 


fund isin the executor. That the testatrix was ngehtfully 


: } ! . s ] 
In possession Ol the Dank-DOOKS, at the time ol her decease. 

ee ~~ ee Riese ian o 
the appeitcees admit in their oricl > ee , though tnev 

a a ee oe ) ‘ 1 SO] 
cl nied It in their answet Record, |). ls). she was the 

** ' , ° — éé F , ? . ’ ’ 

trustee, tneyvy say Brief. p. I, and, as such, was entitied 4 


to the. POSS SSTOT), VW ada th if sne was aiso, DOTN He 


CaAUSC TAihit d as trustee, and b cause she had provided in 


— 


r } } . . ae 
the transters, that s only had power to draw, leealls 


. | i : | , 
entitled to the money which the books represented. Was ‘ 


she not also beneficially entitled toit? She certainly was. 


iit. ace ompanied by a present 


unless she had made a valid 
delivery, or its equivalent. 
» ! : ’ 
But here was no present delivery, either of the money, 


on deposit, or of the right to it, or the evidence of it. 


So long as only she had 
nower to use, when drawn. 


Itis sought by paro 


toa personal power to be e 


+} ' 
or as the appellees’ bri 


should bel me to the perso 


written entries to whic! 


not mm testamentary form, 


, :, 
DanK-DOOKS Nad 


4 , 
haski Vs 


ware «68. SS. eee the 


'S intentions, 


WalS al 


| would 


pwer to draw, only she had 
to limit this power to draw, 
rcised only during her life, 
money 
they could 
(Brief, p. 14). 


viven alter his 


| ot little weight as against 


, ’ - - a 
nartv. But. if it is 
tries, if shows an intent Ol 
ner 
mineecs ti not orevi suslv 
ase. (hRecord. p. 20 
** a , 
eventually. 
nm. but invalid because 
" ’ 
have been invalid 
intended 


n delivered to the 


nm conters upon rne cd mec 


iiv after the death ol the 


nt itselfitis presently pay- 
ter and not good asa gilt. 


bank-books to the in- 


12 


tended donees, and this is fatal to their claim. This was 


agit eter vivos, it anything, and such delivery was essen- 


+‘ e¢ 


tial to complete it as the nature of the thing given admit- 


ted of. 


‘As there can be no manual delivery of the credit 


which the donor has inthe bank, the delivery of the book, 


which represents the deposit and is the only evidence in 
the possession of the donor of his contract with the bank, 
tovether with an order or assignment, operates Ss a COM- 
plete transfer of the existing fund, and is all the delivery 


{ = ie } , hg Bo 
otf which the subiect 1s capable. 


[he transfers to the names of the donees on the bank 
ledger, and PISS books, ATC expl ned and controlled by 
the additions of “ lrene Clark (trustee): and “ onlv Irene 


ly 


Clark has power to d aw. 


Dougherty vs. Moore,70 Md.: 18 Atlantic 


le) name was ent red as trustee inthe ordinary wat 


in which trust accounts were k pt at the bank, (itecord, 


p. 28, White’s Evidence. Int. to—12). but the provision 


t 


that only she had power to draw, was unusual and sig. 


nificant. 


Mme - 


No written assignment of a chose in action undeliv- 
ered, aflects the title. 


Flough vs. Batley, 32 Conn., 288, 290. 


No deposit in the donot 's name as trustee tor another, 
though coupled with a declaration to the donee that he 
has done sO, passes title. if the owner meant to retain con- 


trol of the fund during his life 


This differentiates the present case entirely from that 
so much relied on by the Court below, and the appellees, 
Minor vs. Rogers, 40 Conn., 518. The opinion in that case 
also was approved by a bare majority of the then Court, 
and the following language in the most recent decision on 
this subject 1s much more instructive as indicating the 
law of the State as to gifts claimed to be of a testamentary 
nature,—a claim of which the opinion of Judge Shipman 


in the Court below takes no notice. 


‘The tact that a part of the deposits were made tn the 
plaintiff's name atiords the strongest evidence of an inten 
tion to make a eift: but that does not necessarily show 
an intention to make a present gilt: 1t 1s equally consist 


ent with an intention to have the gift take effect at some 


future time. 
/, f ma , , \ * . fy Pi / . 4 / / b 4 ‘ i 4 " ; /) hi _ s — 


Conn., 208, 1N2. 


ciate niin eta Ee SS ae Oe 


l4 


Mrs. Clark seems to have undertaken to make a future 
gift of a fund payable presently, retaining her hold upon 
it until her death. She could do this by a will. attested 


by three witnesses, but by nothing less. 


il, 
The admission of Mrs, Claris subsequent 
declarations. 
We do not deem it necessary to argue our other erounds 
ol appeal imply remarking that in receiving the evi 
- | } , ‘ ' } ‘ ‘ ' os 
qence Ot aqmdeciara ns of the testa ¥, as narrated Dy 
one detendant to another IX rd Dp. 55, Int the ob 
lect of | S. [Re Stat., : sto hav een quit 
iS cll Tuaiiy Irus ited, as i leclarations had been 
testified to at first hand . 
a 
The case one iwhere strict proof was required to 
susiain the gift. , 
f / —y 
; 
Courts look with littie tavol my attempts to Postel up “eee } 
) : : ; 
imperfect guts bY parol ev idence, and in the last case on 


this subject in Connecticut, the following is laid down as 


a rule of decision: 


“The law will recognize and enforce gifts where they 
are clearly established, if creditors are not thereby preju- 
diced; but claims of this character are so open to lraud, 
and so liable to be made, especially against the estates of 
deceased persons, when there ts little foundation tor them, 
that courts will not regard them with favor, and will not 
sustain them unless fully proved: in other words, there 


is no presumption in their favor.” 


/; 47] j Vs. fy) Loe Pp ri Sa7 Lil ; f M " 2 
(‘onn.. } S 
both the motions of the dPPecieces should therefore be 


denied, and the case stand for hearing in ordinary course. 


|. M. BUCKINGHAM, ) 


SIMEON E. BALDWIN, } 
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STATEMENT OF THE CASE. 


It appears trom the complainant's bill, p. 7 of record, 


that Irene Clark, late of Milford, died on the 14th day of 


April, 1887, leaving a will in which the defendant, Albertus 


N. Clark, was named as executor, and afterwards quali- 
fied as such; and on p. 8, that said Irene Clark had on 
deposit inthe Connecticut Savings Bank of New Haven 
$4,500, and accrued interest, which deposit ‘was ev! 
denced by three bank books, one of which was in the 
name of Ellen C. Platt, one in the name of Mary Bell 
Clark. and the other in the name of Emma |. Clark, each 
olf which books r pore scented the deposit ol the sum ol 
fifteen hundred dollars and accrued interest. — 

Phe prayer, (Record, p. og), is “tor judgment and a 
cle [ae 4 ompecting said Chel nadants, komma 3 Clark, Nag \ 
Bell Clark, and Ellen C. Platt, to turn over and deliver 
to said Albertus N. Clark, executor, the bank books now 
in their possession, and that said Albertus N. Clark, ex- 
ecutor, be ordered to accept and receive said books and 
the money deposited in sand Connecticut Savings Bank, 
and to meclude this said sum of fortv-hve hundred dollars, 
and ACCT LUE cl interest, as asscts of} thre estate of said lrene 
Clark, deceased, and amend his inventory so as to melude 
the same,” etc., “and that each of said detendants named 
as parties to this ball bye required TO appeal and answet 


the averments hereot, and to declare their interest, if any. 


In and tO sac Property and Tricohwe’y 
The detendant’s answer (Record, p. 15) ts 


“These detendants, turthe: answerme the said bill of 
complaint, sav that they have been informed and beheve 
it to be true, and therefore aver, that at the time of the 


decease ol the said Irene Clark, the said bank book in the 
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olf $1,757.47. 


name of the said defendant, Ellen C. Platt, and the money 
deposited in the said Connecticut Savings Bank, ev 
denced thereby, were, and that the same ever since have 
been, and still are, the absolute property of her, the satd 
Lillen 8 Platt, and that the said bank book in the name of 
the said defendant, Mary Bell Clark, and the money de- 
posited in the said Savings Bank, and evidenced thereby, 
were, and the same are, the absolut property of her, the 
said Mary Bell Clark, and that the said bank book in the 
name of the said defendant. Emma ]. Clark, and the 
money deposited in the said Savings Bank, and evidenced 
thereby, were, and still are, the absolute property of her, 
the sata L:mma F. Clark.” 


These were the issues presented by the pleadings. 

The testimony of the complainant's witness, Mr. White, 
(Record, pp. of and 22), shows that on or about October 
it 188.4, the said Irene Clark, who was a depositor inh 
said bank, called at the bank, had her book, No. 48864, 


written up, and the following charges made in said book: 


1554. 

October 15, By transfer to 23,109, $1,500.00 
‘ “4 23,110, 1,500.00 
‘6 rT “6 sé 22.111, 1,500.00 


These pass books were made out, 
one in the name of Nellie C. Platt, No. 23,100. 
kmma |. Clark, NO. 23,110. 
Mary Bell Clark, No. 23,111. 


The record, lI). 4, shows that the hax rk No. 2 3,100, in 


the name ot Mrs. Nellie C. Platt. r presents the total sum 


4 


Each of the other books represents an equal amount. 


Record, top p. 5. 


The books of the bank show that the amount due on 


each of said books, Jan. 15, 1889, was $1,792.01. 


— 


Record. pp. tf) and 3, 


Motions to Disimiss for Want of Jurisdiction. 


Cur motion Ih the case «ol ellen oe Platt Is as follows: 


“ Now comes the defendant, Ellen C, Platt, and moves 
the Court to dismiss the bill herein, as against this de- 
lendant, for want of jurisdiction, as apparent trom. the 
bill, because it there appears that the matter in dispute 
between the appellant and this defendant does not exceed 
the sum or value of Five Thousand dollars, exclusive ot 
costs, but is only Sf.792.01. 

Second. If this Court has jurtsdiction to entertain this 
appeal as to this detendant, then she moves that the judy 
ment and decree of the Circuit Court be athrmed as to 
her, because it is manifest that said appeal was taken tor 
delay only, and the question on which the jurisdiction 


depends iS SO) frivolous as not to need lurthel argument,” 


We have tled similar motions tor each of the other de- 


fendants. 


ae ; 4 4 : 4 ‘ , 7 
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In treating this question, we desire to discuss the case 


as applicable to each of the defendants separately trom 


the others, and first, we will discuss it as applicable to 


Kllen C. Platt. 


The controversy between the complainant and the de- 
fendant, Mrs. Platt, is as follows: 

The complainant says that Mrs. Platt has in her pos- 
session a book, No. 23,109, standing in the detendant’s, 
Mrs. Platt’s, name, representing $1,792.61, and that said 
bank by Ook, and the money Cy rdenced thereby, belong to 
the estate of said [rene Clark. 

There is no claim, made by the complainant, that either 
Emma J. Clark or Mary Bell Clark have possession of 
said book, or the money, or any part thereof, or have or 
claim to have any interest in it, and the complainant asks 
no judgment or decree of the Court against either Emma 
| or Mary Bell Clark, as to this book or the money eVi- 
denced by it, or any part thereol, but the prayer of the bill 
is that Mrs. Platt turn over the book now in her possession 


to the executor. 


Kecord, p. 9. 


\Mirs. Platt’s answer is, that the book, and the money 
represented thereby. is her absolute property and her 
own money, and that no one else has any right to it. 


The issue is clear and distinct between the complainant 


and this defendant, to wit: [he estate owns this $1,792.61, 


/ 


and vou. Mrs. Platt. and you alone, must deliver it up. 


The defendant savs it is mv own individual property, no 
“ I J? 
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one else has any right or interest in it, and I refuse to de- 
liver it up. 

Within the issues formed in this case, it were compe- 
tent for the Circuit Court to have found and decreed, 
that the book No. 22,1090, claimed by Mrs. Platt, was the . 
property of the estate, and that she should deliver it ul, 
and that it be inventoried, and also to have decided and 
decreed that Emma J. Clark and Mary Bell Clark were 
the owners of the books and money standing in thet 
names, respectively, and, as to them, to have dismissed 
the bill. 

It is perfectly clear that such a judgment against Mrs + 
Platt would not atlect either Emma |. or Mary Bell 
Clark, or the books and money standing in their names, 
and they could have had no cause of complaint and could 
not have appealed trom the judgment against Mrs. Platt. 

The judgment against Mrs. Platt, being upon a con- 
troversy between the parties for less than S8s.000.00, exclu- 


Sive olf costs, she has no right of appeal. 


Stewart vs. Dunham, 115 U.S., 61. 


[| the detendant has no right ol appeal, the S.ithe rule 


applies to the plaintiff, and she cannot appeal. 


Paving Co. vs. Multord, 100 U.S., 147. 


It seems clear to us that so far as Mrs. Platt is con 


cerned, the amount in controversy. ay 7 ’ about $1.7 2.61. 


‘Fy 
iS 


~) 


is not sufficient to give this Court jurisdiction, and the 


appeal must be dismissed as to her. 


il. 
The tacts above stated, and thi argument made, con 
@ cerning Mrs. Platt, apply with equal force to each of the 
other defendants, Emma J. Clark and Mary Bell Clark, 
all three standing upon precisely the same ground. 
Therclore, the appeal ought to be dismissed as to each. 
4 il. 
lhe amount tn controvers} acainsl all of the defendants 
‘ rynot he added Le ; ther fv v1 ‘Hts Court urisdiction. 
lt appears trom the record, pp. 36 and 37, that the 
amount in controversy with Ellen C. Platt is S1,702.61, 
: and the same in the case of each of the two other detfend- 
ants, Emma |. and Marv Bell Clark li we add the 
amounts together we have 85,377.83, wich sum is. suth- 
cient to give this court jurisdiction, so that the question 
> 


turns upon the night of the complainant to add the difter- 


ent sums together to obtain jurisdiction 
In Gibson ws. Shuteldt, 122 U. S., 27, where all the 
icading cases upon this subject are cited and commented 


upon, this court, on p. 30, lays down the rule as follows; 
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“ Generally speaking, however, it may be said, that the 
jomnder in one suit of several plaintills or defendants, who 
might have sued or been sued in separate actions, does 
not enlarge the appellate jurisdiction ; that when property 
or money ts claimed by several Persons suing together, 
the test is whether they claim it under one common 
right, the adverse party having no interest in its apportion- 
ment or distribution among them, or claim it unde 
separate and distinct rights, each of which ts contested 
by the adverse party; that when two persons are sued, 
or two prahce Is ol propor rhy are sought to be re overed o>! 
charged, by One person im One Sut, the test Is whether 
the defendants’ alleged lability to the plaimtilf, or claim 
to the property, ts joint or several; and that so far as 
affected by any such joinder, the right of appeal is 
mutual, because the matter in dispute between the parties 
is that which is asserted on the one side and denied on 


the other.” 

To apply this rule to the case at bar, the plaintiff as- 
serts thatthe defendant, kilen C. Platt, has m= her DOSSCS- 
spon a certam bank book, representing the SuUpth) (>| 
1,792.01, and asks tor a mdgement that she turn the book 
and the money over to the estat 

The same claim is made as to Emma |. Clark and as to 
Marv Bell Clark. 

Each of said defendants answers these claims, by averring 
that each book, and the money represented thereby, ts, 
respectively, their individual property, and that the estate 
has no interest therein. 

Chere iS al class Ol cases, Ot W hie I Shri lds 2°. Thomas. 


17 Llow.. }). 35 1S perhaps the earliest. where several 


plaintiffs claimed to be jointly interested in certain money 
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or property, which, taken entire, is of sufficient value to 
vive jurisdiction. 

The ruling is that this court has jurisdiction provided 
the several plaintiffs, or defendants, as the case may be, 
claim under one title, and have a common and undivided 
interest in the entire sum. Chief Justice Taney says, p. 
5s, * They had a common and undivided interest in the 
claim, and it was perfectly immaterial to the appellant 
how it was to be shared among them. He had no con- 
troversy with either of them on that point.” 

lf, in the case at bar, the complainants were jointly 
Mrs. Plattand Emma J. and Mary Bell Clark, as well as 
Martha A. Miller, all claiming as devisees under the will 
of Mrs. lrene Clark, and there was one defendant claiming 
the entire sum of money, as a gilt from Irene Clark, then, 
an appeal to this court could be sustained, so far as the 
jurisdiction is concerned. 

In that case the several plaintiffs would have a common 
and undivided interest in the entire sum, although each 
plaintiff would be entitled only to a proportionate amount 
of the whole, as between themselves, when the estate is 
distributed. 

but the case at bar is not such a case, the controversy 
In our case between the complainant and each ol the three 
defendants, Ellen C. Platt, Emma J. Clark and Mary Bell 
Clark, is separate and distinct, and the decree prayed tor 


is for a separate and distinct relief as against each, re- 


spectively and severally. 
2 


IV. 
lhe appr al should be aismts Sé lt as lo the Cxrcculor. 


We have. previously in our briel, dis ussed the case as 
regards all the defendants except Albertus N. Clark, the 


executor. We now submit that the appeal should be clis- 


missed as to him. 

The executor was brought into the case in his represen- 
tative capacity. The complamant claimed no judgment 
against him, except as incidental to a judgment against 


the other defendants. The complainant does not clam 


that these bank books. or the money, be: turned 


over to her. but that thev should be turned over to the 


executor. ‘The executor is the real piciotill in the suit. 
He was made a party detendant. because he refused to be 


a party plaintiff; so that, in considering this question of 


jurisdiction, the executor may be regarded as a party co 


plaintiff with Mirs. Maller. lhen we have the case in its 


real form. 


Mrs. Miller, the active plaintill, the executor, a nom. 


inal plaintill ; 

Kellen C. Platt, Emma J. Clark and Mary Bell Clark, 
the detendants. 

We submit that the argument made under the lL. Il and 
[11 points of our brief shows that the appeal should be 


dismissed as to all the parties, 


1] 


Again the controversy between the plaintiff and the 


it detendant, Albertus N. Clark, the executor, if indeed 

there was any, was of a secondary nature. Her claim 

1! against him is based entirely upon her right against each 
B, of the other detendants. 

If the plaintiff succeeds in obtaining a judgment against 


Mrs. Platt, in reference to her book and money, then she 
asks a decree that the executor take into his possession 
said book and money, and inventory it as assets of the 
estate; the same is true as to the other two detendants. 
The plaintiff does not ask for, or claim, that a judgment 
should be rendered, ora decree passed, against the exe- 
cutor that he should inventory the entire sum of $4,500, 
and accrued interest, unless she first obtains a decree that 
the title to the same is in the estate: and that question is 
divided into three separate and distinct claims, and tor 
three separate and distinct sums, and against three separ- 


ate and distinct parties. 


As the plaintiff's claim against the executor, if she has 
, any, 1s based upon her three separate suits or controver- 
Sics, they cannot be omed lor the purpose Ol conterring 


Jurisdiction upon this Court as against the executor. 


Therefore we submit that the case should be dismissed 


as against him. 


But th this Court should be of opinion that the case should 


be dismissed as to the defendants, Ellen C. Platt, Emma F. 


12 


Clark and Mary Bell Clark, but should not be dismissed as 
to the Executor, then we ask that the judgment of the Circuit 
Court be affirmed as to him, because tt ts manifest that the 
appeal was taken for delay only, and that the question, on 
which the jurisdiction depends, 1s so frivolous as not to need 


Jurther argument. 


for if this Court should dismiss this appeal as to Ellen 
C. Platt, Emma J]. Clark and Mary Bell Clark, as we think 
it must do, then the judgement and decree of the Circuit 
Court must stand as to them, and the result is that we 
have a valid judgment and decree of the Circuit Court, 
binding upon all the parties, that this $4,500, and accrued 
interest, is not the property of the estate of [rene Clark, 
and no decree can ever be passed on this appeal, against 
the executor, to inventory that property, but the final 
decree of this Court must be in his favor, that the bill 
be dismissed, 

Therefore we submit that, if the appeal is dismissed as 
to other three defendants, and not as to the executor, the 
judgement and decree of the Circuit Court should be 


athrmed as to him. 


lf this Court should be of opinion that it had jurisdtetion 
to hear this appeal, as to all the defendants, then the judement 
and decree of the Ctrcutt Court should be affirmed, as to all of 


them, for it ts mantfest that the appeal was taken for delay 
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only, and that the question, on which the jurisdiction depends, 


ts so frivolous as not to need further argument. 


STATEMENT OF THE FACTS IN THE CASE. 


In October, 1884, Irene Clark, of Milford, Connecticut, 
requested the defendant Ellen C. Platt, her grand-niece, 
to go with her to New Haven, and, on October 15, 1884, 
they went to New Haven together, and while there 
called at the Connecticut Savings Bank, where Mrs, 


Clark had on deposit upwards of $5,000. 


Test. of Georgianna Hubbell, Record p. 
47, print. 


Test. of Mrs. Platt, Record p. 54, print. 


Mrs. Clark presented her book to the clerk in the bank 
to be written up, and requested that $1,500 be transferred 
from her book to each of three persons whom she named. 
The persons so named by her were her grandneices, Ellen 
C. Platt, Emma J. Clark and Mary Bell Clark, the defend- 
ants in this case, 

(White’s test. Ans. to Int. 7 and 8. 
Record p. 21, print. Ans. to X-Int. 
49. Record p. 25, print.) 


Mrs. Irene Clark further stated to the clerk that she 


desired to give each of said persons $1,500, and that she 


desired to have the bank books so fixed and the entries 


a ee Re Se ne — 
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so made, that the moncy should belong to the persons named, 
but that they could not draw it, or spend it during het 
life. (White’s test. Ans. to X-Int. 50, 51, 52, 53 and 54. 


Record, }>}?. 25 ana eu, print.) 


In pursuance of these instructions, \ir. White. the 


clerk, made the entries upon the books, which are in 
evidence. 

It appears from the books of the bank in evidence, the 
ledger and cash books, (Record, pp. 35, 36, 37 print), that 
on October 15, 1884, Mrs. [rene Clark was charged with 
$4,500, and each ot the detendants are credited in then 
own names, respectively, absolutely and unconditionally: 
with $1,500. 

Entries were also made upon the pass books issued in 
the name ol ear I co] the detendants, As follows: 

“Only Mrs. [rene Clark has power to draw,” 
and upon the signature book, in each case, 

“Mrs. lrene Clark, trustee,” 
and inthe case of Ellen ©, Platt. the words, 

“Nyrs. C. only to draw,” 
and in the case of other two, 


“Only Mrs. Irene Clark to draw. 
Record, pp. 4 and 5, print. 


Mrs. Platt, being at the bank at the time, signed the 
signature book, and blank strips were handed to Mrs. 
lrene Clark for her to obtain the signatures of the others 


and return the same to the bank. 


Immediately after her return to Milford, and on the 
very same day, she showed the bank books to Mr. 
George E. Platt, husband of said Ellen C. Platt, and 
told him that she had given the girls $1,500 each, and 
that they should share in the will as if she had not given 
them a penny. 

Platt’s test. Ans. to Int. 9, 10, 11 and #2. 


Kecord, pp. 48, 49, print. 


She gave Mr. Platt the two blank signature strips, and 
said that they “had got to be signed: that Nelle had 
signed at the bank and there would be no slip for her to 
sign. 

Platt’s test. Ans. to Int. 14, Record, p. 


49, print. 


The donees were tmmeciately notihed of the gift, and 
signed the strips, and they were afterwards returned to 


the bank and pasted tn the signature book. 


fest of Ellen C. Platt, Emma J. Clark, 
and Marv Bell Clark. Record. pp. 


54, 55, 56 and 57, print. 


Subsequently, on different occasions. Mrs. lrene Clark 


dec lared toa numbet O} hel personal friends and neigh- 


bors that she had given this money to the defendants. 


‘ 


(Defendant's test. Record, pp. 39-50, print.) Mrs. Clark 


a 
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kept the pass books in her possession for a time, and then 
She handed them to Mrs. Platt, who kept them until 
shortly before Mrs. Clark’s death, when, to keep peace 
with her husband, Mrs. Clark sent for them, and they 
were returned to her by Mr. Platt, she remarking to him . 
“afanything should happen to me, vou must be right on 
hand to get these books and papers as soon as you can.” a 
Platt’s test. Ans. to Int. 19, 20, 21, 22, 
23, 24,.25 and 26. Record, pp. 50 
and 51, print. 
Vil. ~w 
Assignments of Error. 
The appellant in her appeal makes eight assignments of 
. : » . . , . . . ~ 
error, (Regord p. 6), but in reality there are only three. 
(1.) That there were no valid gitts. 
(2.) Thataif the gitts were valid, they were in ademp- 
tion or satisfaction of the residuary bequests to the defend- 
ants under the will. 
— 


(3.) Objections to Evidence. 

We claim the assignments of errror are without merit, 
and are too frivolous to need argument. 

(1.) As tothe appellant's claim that there were no valid 


gifts. 
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Upon the statement of the case as above given, or 
upon the reading of the evidence, it must be apparent 
that the moment that this money was transferred to the 
defendants, and notice given them, and they accepted it, 
the title to it vested absolutely in the defendants, respect- 
ively. The only restriction put upon these gifts was that 
the money could not be drawn without the consent of 
the trustee, lrene Clark, during her life. Those were her 
instructions to the clerk, and he made the entries in the 
pass books and signature book in pursuance of those in- 
structions. [he words he wrote.—**Mrs. Irene Clark, Trus- 
tee,” and “ Only Mrs. Irene Clark has power to draw "— 
are to be construed in the light of her instructions, namely, 
that the beneficiaries could not draw or spend it during 
her lite without her consent. 

The fact that the pass books remained in her possession 
for a time, does not affect the gilt. She was the trustee, 
and, as such, was entitled to their possession. 

There is no evidence that she held the books because 
she owned the money. Her entire action in the matter 


shows that she held them as trustee, which was proper. 


Miner vs. Rogers, 40 Conn., 520. 


Boone ws. Citizens Savings Bank, 54 N. 

Y., $3. 
There was, beyond all question, a valid and completed 
cift in each case, and the estate of Mrs. Clark has no 


interest in the matter. 


*) 
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Camp's Appeal, 36 Conn., 88. 
Miner vs. Rogers, supra. 


Kengan vs. Rautigan, 43 Conn., 17, 


Gerrish vs. New Bedtord, 128 Mass., 159. 


Martin vs. Funk, 75 N. ¥., 134. 
Blasdel vs. Lock, 52 = 235. 
Howard vs. Savings Bank, 40 Vt., 597. 


Ray vs. Simmons, tt R. L., 266. 


Basket vs. Hassell, 107 U.S., 602, and that class of cases, 
are cases where there was no completed gift, but are testi- 
mentary dispositions to take effect only in case of death, 
and that is made a condition precedent. Such cases dif- 
ler entirely from the case at bar, where there was a gilt 
which took effect at once, and was not made dependent 
upon death. 

The Court, in Basket vs. Hassell, on p. 611, cites Camp's 
Appeal, 36 Conn., 88, with approval. 

United States Courts follow State decisions, which 
govern descent, transfer and sale of property, in cases 


concerning those matters. 
Pritchard vs. Norton, 106 U.S., 124. 
Bucher vs. Cheshire R. R. Co., 125 U. 


S., 553. 
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(2.) As to the appellant's clatm that in case these transfers 
were gifts, they were in partial ademption or satisfaction of 


the residuary bequests to the defendants. 


This claim is manifestly absurd, for even if it were true 
it would not entitle the appellant to a decree. _ No such 
claim can be made to this Court. The pleadings do not 
raise it. Nothing in the complaint, or in the answer, or 
replication, forms any such issue. All she asks is that 
these books be turned over to the executor, and clearly 
the executor is not entitled to them on any theory. 
If they are to be taken in partial ademption or sat- 
isfaction, that can only affect the amount coming to 
the defendants when the estate is distributed. The very 
foundation of a claim of ademption or satisfaction 1s that 
there has been a valid gift. The claim of ademption or 
satisfaction is inconsistent with, and defeats, the relief 


prayed for by this appellant. 


Record, p. 9. 


In Cowles vs. Cowles, 56 Conn., 240, Judge Pardee 
discusses the law relative to the ademption of legacies, 
and on pp. 243 and 244 Says: 


“ If therefore a testator, having made his will containing 
a general bequest to a child or stranger, makes an advance, 
or does other acts, which can be shown by express proof 
to have been intended by the testator as a satisfaction, or 
discharge of, or a substitute for, the legacy given, it shall 
be deemed in law, to be an ademption of the legacy.” 


This is the law in Connecticut. 

But there can in no case be any ademption or satistac- 
tion, when it is shown that the testatrix intended that 
there should be none, but that the di nees should still share 
equally under her will. 


Mrs. Irene Clark said so expressly. 


Platt test. Ans. to Int. 12. Record p- 


49, print. 


. 4 a . — - 
(3.) ids fo the objections to evidence. 


These objections to evidence are also trivolous, as it 


seems to us. 


(a.) The first, which is numbered 4 of the assignments 
of errs, ¢ Record. p>. f>). 1S as follow ge 
“ And in admitting evidence as to declarations and acts 


3) | the testatrix belore Or altel the alles 7 tcceplance (>| 


the alleged gifts to show her purposc.in transferring the 


deposits, particularly that from Amanda Franklin and 
Alice E. Sparks and J. J. Minor and M. W. Cowan as to 
conversations one or two vears aiter the transters se 

The implication or suggestion, that these conversations 
took place one or two vears &#tter the transters. is not 
truc. The conversation with NI) WW ohirte atthe bank. took 


place at the verv time of the transfers. and that with Mr. 


Platt, on the very dav that the transters were m ide. 


(White's test. Ans. to Int. 6. Reeord. 
D. 21, print: Platts test. Ans. to 


Int. 11, Record, p. 48, print.) 


pores 
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The conversations with the other witnesses show that 
they took place shortly after the transfers, and are clearly 
admissible to show the purpose and intention of Mrs. 
lrene Clark in making the transfers, that being the vital 


point in the case. Such testimony is always admitted. 


Scott vs. Berkshire Sav. Bank, 140 Mass., 


157. 


1 


These statements are also against the interest of Mrs. 
Clark, and tend to prove the gift, and therefore the evi- 


dence otf them is admissible. 


Smith vs. Martin, 17 Conn., 401. 


Burton vs. Bank, 52 Conn., 402. 


(6.) The next assignment of error is numbered 7 of 
the appellant's assignments of error, and 1s as follows: 

“And in admitting the leading cross-question 53, and 
answer in the testimony of W. R. White.” 

The question was, * Did she (Mrs. Irene Clark) tell you 
she desired to give each of these three persons named, 
1,500?" 


-Int. 53, Record, p. 25, print. 


The objection of record is that “ Complainant's solicitor 
objects to the question, as the transaction was reduced to 


writing, as the witness has already stated, and as leading.” 


It hardly seems necessary to argue this objection. 

The important matter here is, what Mrs. Irene Clark 
said and did at the time, as showing her intention. 

What the clerk wrote down is only important in so far 
as it carries out Mrs. Clark’s intention. 

What her instructions to the clerk were, are of the very 
highest nmportance, and all that she said at the time about 
this matter was admissible. The complainant had drawn 
out of the witness a part of the conversation, and we 
were entitled to the whole of it. 

In regard to the objection that the question is leading, 
it is a sufficient answer to say that it was asked in cross- 


examination of the complainant's witness. 


‘<5 Lhe other, and last, objections to evidence are num- 
bered 8 in the assignments of error, and are to the testi- 
mony of Ellen C. Platt, Emma J. Clark and Mary Bell 
Clark, the three donees, to the effect that they were noti- 
hed of the gifts and had signed the signature strips. 

Ellen C, Piatt testihed (Ans. to Int. 8. Record. p. 55, 
print.) 

‘] told her’ (Marv Bell Clark) “J had been to 
New Haven with Mrs. Irene Clark and she had given 
each of us girls a bank book, $1,500 each, and [| had 
signed my name on the big book at the bank the day she 
gave them. She wanted to see them, to have them go 
and s1gn ther PAatmhies, She had vot two slips s) paper ior 
them to sign their names to take to the bank.” 


Mary Bell Clark testified (Ans. to Int. 2. Record, p. 


50, print.) 


eens Demet 


be 


“T saw Nellie Platt at church in Milford. It was 
in October, 1884, 1 think. She said my aunt [rene had 
been to New Haven and had given each of us three 
virls a bank book ol $1,500, and wanted Mrs. Albertus 
Clark,” (Emma _ J. Clark,) “and myself, to come down to 
her house to sign some papers that were to be returned 
to the bank.’’ 


. 


Int. 3, same page, Is; 


“1 will ask you whether you told Mrs. Albertus Clark 
what Mrs. Platt had said to you. 


Ans. “i aid. 


Emma J]. Clark testified in Answer to Int. 2, (Record, 


— es 
- 


p. 57, print). 


| 


“State whether Mrs. Mary Bell Clark said anything 
to you about these bank books; and, if so, where it was, 
and what she said.” 


Ans. “She did, at my own house. She said that Mrs. 
Nellie Platt told ber that aunt [rene Clark had given each 
of us a bank book of $1,500, and wanted us to come down 
to her house and get some slips on which to sign our 
names to be returned to the bank.” 


All this evidence is simply as to the fact that they had 
knowledge ol this transaction, and 1s not as to any trans. 
action with, or statement by, the testatrix, and not within 
$ 858, Rev. Stat. U.S. We prove by independent wit- 
nesses that Mrs. Clark directed that notice be given the 
> donees, and this evidence is simply that they received 

such notice. No other person could possibly testify to 


this fact, and such testimony is always admitted. 


1 Greenl, Evid., $$ 349, 350. 
Taylor vs. Riggs, 1 Pet., 59/7: 


= => 


United States vs. Murphy, 16 Pet., 210. 


In United States vs. Clark, 96 U.S., 42, the Court says 


that this statute only restores the common law. 


In conclusion we beg to refer the Court to the opinion 


of Judge Shipman, on p. 58, §g and 60 of the Record, and 


reported also in $O ked. Re p., p. 15, which we think 1s a 


fair statement of the law and the facts of this case. 


We submit. 
/irst.—That the appeal should be dismissed tor want 


ol jurisdiction. 


Second.—That, although this Court has jurisdiction, the 
decree of the Circuit Court should be athrmed under 


rule 6. 
All ol which iS respectiully submitted. 


WILLIAM B. STODDARD, 
Counsel jor Appellees. 
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BENJAMIN SEEGER ET AL. VS. EDWARD RUTZ. l 


1 Writ of Error. 
UNITED STATES OF AMERICA, 88? 


The President of the United States to the judges of the circuit court 
of the United States for the southern district of lllinois, Greet- 
Ing: 

Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said circuit court of the 
United States for the southern district of Illinois, before you, between 
Edward Rutz, plaintiff, and Benjamin Seeger and The City of St. 
Louis (Missour), defendants, a manifest error has happened, to the 
great damage of the said defendants, Benjamin Seeger and The City 
of St. Louis, as by their complaint appears, we, being willing that 
the error, if any hath been, should be duly corrected and full and 
speedy Justice done to the parties aforesaid in this behalf, do com- 
mand you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 

aforesaid, together with all things concerning the same, to the 

2 Supreme Court of the United States, together with this writ, 

so that you have the same at Washington on the second 

Monday of October next, in the said Supreme Court to be then 

and there held, that, the record and proceedings aforesaid being in- 

spected, the said Supreme Court may cause further to be done therein 


, 
; 


to correct that error what of right and according to the laws and 


— 


customs of the United Siates should be dom 
Witness the Hlon. Melville W. Fuller, 
The Sea! of the Circuit Chief Justice of the said Supreme Court 
Court of the lL nited of the L rite d Stat 5. this th day ol Novem- 


States forthe South n by rm. yhh tba Veal yy oul Lord One tiiousand 
List. Lil. elolt hundred and ¢ ig@iityv-nine, and of the 
Independence of the | nited States the one 


JAMES T. JONES, 
f ley] ol f rei if f it aiy / pile Slates 
for thee Oth i ay frict ot [llinoie. 


[Endorsed :] Filed November 4, A. D. 188! 


of U.S. eircuit court, south n dist. of [lis 


James T. Jones, clerk 


Pleas in the circuit court of the United States of America within 
and for the southern district of Illinois, le! he citv of Spring- 
field, in said district, before the Hon. William J. Allen, judge of the 
district court and, in the absence of the Hon. Walter Q. Gresham, 
judge of the seventh judicial circuit pro tempore, sole judge of said 
circuit court, on Monday, the Ist day of April, in the year of our 


; 


|—1 539 
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aa 
Lord One thousand eight hundred andieighty-nine, and of the Inde- 
pendence of the United States the one hundred and thirteenth year. 
JAMES T. JONES, Clerk. 
KpwWARD Rutz — . 
? ! No. 68738. Ee jeet- 
Pe beget ) ment. 
BENJAMIN Seecer and Tur Crry or Sr. Louts. } 
SOUTHERN Districr or ILLINOIS, 88: 
} Be it remembered that heretofore, to wit, on the 5lst day — 
of May, in the vear of our Lord one thousand eight hundred 
and elohty-four, came the defendants in the fore rolg-¢ ntitled cause, 
by Messrs. Leverett Bell and William C. Kueffner, their attorneys, | 
and filed in the otlice of the clerk of said court a transeript of the . 
7 ” are we 
record In Said cause trom the ecireulit court of St. Clair COUTLY, ie " 
nois; and afterwards, to wit, on the oth day of January, in the year so 
of our Lord one thousand eight hundred and eighty-five, came again | 


the said defendants, by their said attorneys, and filed in said clerk’s 

office another and fuller transcript of- the record in said cause from i 

the circuit court of St. Clair county, [llinois; which said last-men- 

tioned transs ripet embraces all the tie records and pre ceedings con- I 

tained in the transcript filed May $list, A. D. 1854, and is in the j 

words and figures following, to wit: j 
= = 


f ry? . . ' ) a , 
~) Transe 7 (i Record PPro — € 


; 


STATE OF ILLINOIS, } 
Pa) a | lair County. } 


. 
—* 
re 
~_ 
oie 
- 
-_ 
~~ 


lar tern, of the circuit court within and for the county 
of St. Clair and State of Illinois, begun and held at the « 
In the city of Belleville, in said county of St. Clair, on Monday, the 
loth dav of September, A. D. 1884, it being the third Monday of 
September, A. D. 1554, according to the act of the General Assembly, 
by the Hon. William H. Snyder, one of the judges of the third judi- 
cial circuit of the State of [llinvis, of which the said county of St. 
Clair forms a part, the following proceedings were had, to wit: 

Present: Honorable William Hl. Snyder, judge; Frederick Ro- 
plequet, sheriff; Robert D. W. Holder, State’s attorney; Geo. H. 
Stolberg, clerk. 

be it remembered that on the 29th day of January, 1854, 

6 the following summons was issued, to wit: 


‘ourt-house, 


a Summnio iS, 


STATE OF ILLINOIS, | 
St. Clair County, f° 


se 


The People of the State of Illinois to the sheriff of St. Clair county, 
Greeting: 


We command vou to summon Benjamin Seeger, if he can be 
@ J on 
found in your county, to be and appear in the St. Clair county cir- ' 
cuit court on the first day of the next term thereof, to be holden at 


a meat aaa 
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the court-house, in the city of Belleville, in the said county of St. 
Clair, on the third Monday of February, 1884, then and there to 
answer unto Edward Rutz in an action of ejectment, to the plain- 
tiff ‘s damage, ius he Says, of the Sum of ten thousand dollars, and 
not to fail under penalty of what the law directs; and this writ you 
shall have at our said court, with your return endorsed thereon. 
Witness Geo. H. Stolberg, clerk of the circuit court, and the seal 
thereof hereunto aflixed, at office, this 29th day of January, 
[seaL.] A. D. one thousand eight hundred and eighty-four. 
GEO. H. STOLBERG, Clerk, 
By GEO. W. SCHUESSLER, Dep'ty. 


STATE OF ILLINOIS, I eg 
St. Clair County, {°° 


~]J 


I have duly served the within summons, by reading the same to 
the within-named Benjamin Seeger, this 3lst day of January, A. D. 
18s4. 

FRED. ROPIEQUET, Sh’f, 
By D. D. ANTHONY, Dep'ty. 
Filed Feb. 9, 1884. 


a 
Be it remembered that on the 29th day of January, 1884, the fol- 
lowing declaration was filed: 


‘ } : 
> Declaration. 


STATE OF ILLINOIS, ) 
NY, (Vair County, } 


so > 
» Ss. 


In Cireuit Court of said County. February Term, A. D. 1884. 


Kdward Rutz, the plaintiff, complains of Benjamin Seeger in a 
plea of ejectment, for that defendant on the first day of January, 
A. D. 1884, was lawfully possessed of a certain parcel of land situ- 
ated in the county of St. Clair and State of Illinots, viz: Commene- 
ing the survey thereof at a point on the line between surveys one 
hundred and forty-eight (148) and one hundred and forty-nine in 

the common fields of Prairie Du Pont, from which the south- 
S ernmost corner of said survey number one hundred and 
forty-eight at the bluffs bears 5. 35)° E. (var. 6°) two hun- 


dred ana forty-nine WX ‘OY (249.25) chains, thence north 353° W. 


’ te ra 


‘per 


) 


with said line of said survevs extended to the centre thread of the 
Mississippi river; thence down along the centre thread of said river 
to the line between surveys one hundred and fifty-six (156) and one 
hundred and fifty-seven (157) extended to said centre thread of said 
river, naking the right-angle distance between the said extended 
lines 34.60 chains; thence south 332° E. along said last-mentioned 
extended line to a point in the line between said surveys one hun- 
dre d and fifty-six (15o6)and One hundred and fifty-seven ( lo7) ot said 
common fields, from which the most southern corner of said survey 
one hundred and fifty-six (156) bears south 335° east two hundred 
and fifty-four chains distant; thence along the meanders of the 
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original bank of the Mississippi river, as surveyed by the United 
States Government in surveying said common fields, to the point of 
beginning, with the appurtenances, which lands and tene- 
9 ments plaintiff claims in fee; and the plaintitf being so 
possessed thereof, the defendant afterwards, to wit, on the 
second day of January, A. D. 1884, entered into said lands and tene- 
ments and now unlawfully witnholds possession thereof from the 
plaintiff, to the damage of the plaintiff in the sum of 310,000; 
wherefore he brings suit. 
And for that also the said pl untiff was,onthe Ist day of January, 
A. D. 1884, possessed of a certain parcel of land situate in the 
county of St. Clair and State of Illinois, to wit: Commencing the 
survey thereof at a point on the line between surveys one hundred 
and forty-eight (145) and one hundred and forty-nine (149) of the 
common fields of Prairie Du Pont, from which the southermost of 
said survey oti handred and iorty-elgnt, at the blutts, bears south 
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at right angles with the said meander line where it bisects the 

point of beginning strikes said centre thread; thence along 
12 said line so drawn to the point of beginning, with the appur- 

tenances, which lands and tenements plaintiff claims in fee; 
and plaintiff being so possessed thereof, the defendant afterwards, 
on; to wit, the 2d day of January, A. D. 1SS4, entered into said 
lands and tenements and now unlawfully withholds possession 
thereof from the plaintiff, to plaintiff’s damage $10,000; where- 
fore he brings suit. 

R. A. HALBERT, 
PUfi’s Att’y. 


Be it remembered that on the 20th day of February, 1884, the 
following plea of general issue was filed: 


od. Plea of Ben. Seeger. 


STATE OF ILLINOTs, # 
. . , . SS ° 
County of St. Clair, | , 
In the Cireuit Court. February Term, 1884. 
EDWARD Kutz) 
's ljectment. 
BENJAMIN SEEGER. } 
And the defendant, by Leverett Bell and William C. Kueffner 


? 


his attorneys, comes and defends the wrong and injury when, ete., 
and says that he is not guilty of unlawfully withholding the 
Lo tenements in the said declaration mentioned or anh part 


thereof in manner and form as the plaintiff has above thereof 


| 
complained against him; and of this the defendant puts himself 
upon the country. 
By LEVERETT BELL anxpb 
WILLIAM C. KUEFFNER, 
Tlis Atlorneys. 


Be it remembered that on the 17th day of March, 1884, the fol- 


lowing plea of general issue of the city of St. Louis was filed : 


1 Plea of City of St. Louis. 


Epwarp Rutz 
» Ejectment. 


‘ 


BENJAMIN SEEGER and Tue City or Sr. Lowts. 


And The City of St. Louis, made defendant herein as the land- 
lord of said Benjamin Seeger for all the premises involved in this 
suit, as such landlord comes and defends the wrong and injury 
when, ete. and says that neither it, said city of St. Louis, nor said 
Benjamin Seeger is guilty of unlawfully withholding the tenements 
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in said declaration mentioned or any part thereof in manner 
14 and form as the plaintiff has above thereof complained; and 
of this it puts itself upon the country. 
By LEVERETT BELL anp 
WILLIAM ©. KUEFFNER, 


Attorneys for the City of St. Louis 


.e it remembered that on the 19th dav of March, 1884, the fol- 
lowing amended plea of the city of St. Louis was filed : 


a9 A vive nded Plea of City (il N/ Louis. 


In the Cireuit Court of St. Clair County, [linois. .JPebruary Term, 


1SS4. 


Epwarpb Rutz ) 
jectment. 


/ 


BengJAMIN Sercer and Tue Crry or Sr. Lovts. } 


And the eity of St. Louis, defending herein in its own behalf, as well 
as for said Benjamin seecrer, Comes abl cde fends the wrong and injury 
when, ete., and savs that neither it, said city of St. Louts, nor said 
g fully withholding the tenements 


1 the said deciaration mentioned OTF ati par th reot Ith thhaitiner 


? 
' 
and form asthe plaintiff? has above thereof complained ; and of 


Benjamin Seeger is guilty of unlaw 


this it puts itself upon the country. 
By LEVERETT BELL anpb 
WILLIAM C. KUEFFNER, 
fs Attornevs 
1d Be it remembered that at the Februarv term, ISS4, of this 


court the following proceedings were had : 
6. Proceedings of Court, Feb’y Term, 1SS4. 


In the Cireuit Court of St. Clair County, Illinois. February Term, 


1SS4. 


KEpwarp Rutz ) 
's - Ejectment 
BENJAMIN SEEGER. J 


On the fourth Friday of the term, being the 14th day of March’ 
a municipal corporation under 


LSS4, CODES the CILY ot et Louls. 
the Cu) int tO De nade 


the laws of the State of Missouri, and moves 
+ é 7 “amie ere eae eer tae” 
defendant herein as the landlord of said Benjamin Seeger, and that 
it may be substituted herein as defendant in the place of said Seeger 
and that it may be permitted as such landlord to eontrol and direct 


the defence of this suit. 
And it appearing to the court that said city of St. Louis is a mu- 
nicipal corporation uoder the laws of the State of Missouri. and that 


’ 


it is the landlord of said Seeger for all the premises involved in this 
suit, it is thereupon ordered by this court that said City of 
16 St. Louis be made codefendant in this suit as the landlord of 
said Seeger, buts its motion to be substituted as the sole de- 
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fendant in place of said Seeger is denied, and leave is given said 
city to plead by the 5th Wednesday of the term. 

On the 5th Monday of the term, being the 17th day of March, 
1884, it is ordered by the court, with the consent of said defendants, 
that said city of St. Louis have the sole control and direction of the 
defence of this suit as the landlord of said Seeger. 

On the 5th Wednesday of the term, being the 19th day of March, 
ISS4, leave is given said city of St. Louis to file an amended plea ; 
and on the 6th Thursday of the term, being the 27th day of March, 
ISS4, the said city of St. Louis and said Benjamin Seeger tile and 
present their petition to the court, with a removal bond, praying 
that this cause may be removed to the cireuit court of the United 
States for the southern district of Illinois; and said plaintiff having 

tiled his answer to said petition, in part denying it, it 1s or- 
7 dered by the court that evidence be heard as to the truth of 

the allegations in the petition contained, and the court de- 
clines to take action on said petition until such evidence ts heard: 
and Jeave is given the defendants or either of them to file a bill 
of exceptions until April 15th, 1854. 


Be it remembered that at the May term, 1554, the following pro- 
ceedings were had, to wit: 


7. Proceedings of Court, May Term, 1884. 


Epwarb Rutz 
vs, - Ejectment. 
BenJAMIN SEEGER and City or Sr. Louts. J 


On the 20th day of May, 1884, it is ordered by the court that the 
petition for removal of this cause to the United States cireuit court 
in and for the southern district of Illinois be passed on by the Hon. 
\\ illiam I. Snyder, one of the judge s of the third judicial circuit of 
the State of Illinois. 


be it remembered that at the September term, 1884, of this 
Ls court the following proceedings were had : 


©, Proceedings of Court al Sept Ti Pith, LSS L, 


Epwarpb Rutz 
vs, - Ejectme nt. 
BeNJAMIN SEEGER and THe City or Sr. Louts. J 


On the 29th day of December, 1584, the petition of Benjamin 
Seege r ana the city of St Louis for il removal ot this cause to the 
circuit court of the United States for the southern district of Illinois 
having been heard by the court and the court being duly advised 
in the pore mises, thereupon the court denies sald petition, and leave 
Is given said Seeger and said city of St. Louis to file a bill of excep- 
tions within twenty days from this date. 


Be it remembered that.on the 27th day of March, 1884, the fol- 
lowing petition of the city of St. Louis and Benjamin Seeger for re- 
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[fo the said cireuit court of St. ¢ 


The petition of the said 


EDWARD RUTZ. 


moval of cause to the circuit court of the United States for the 
southern district of Illinois was filed: 


r Removal to U. S. Court. 


KEpWARD Rutz 


f 


- Kjyectment. 


‘ne Crry or St. Lows. 


val to the circuit eourt of the United 
uuthern district of Illinols. 


city of St. Louis, a municipal cor- 
of Missouri, of the State of 
t in said suit, and of said 


his court as follows 

, re di lants in the above-men- 
] ? } ¥ 

. F til \ mr peeh Made code nd- 


> } > , ’ D on : 
acecgver, 1Or ai We Premises involved Ith 
' . ’ } ' 
1 landlord, and that. as such landlord, 
+ » » . ] " , * = ] +} | le 
I » TF mve and eontrol the whote 
} ’ 7 
manage and control it, and that it 
} : ' ° 
emises Involved in this sult, 


} 
atl sald Seever has 


; 
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terest In sald premises, except as 


‘ " ; . ry* 
. ‘ ? , +2 , | s 
rag bLhabL the petitioner, Che 
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ive Lhe munageinent and control ol 
is ete ra] 
mmenced in this court bv said Rutz 
tration therein was filed on thi 2th 
lmmons Was Issued therein on said day, 


n- OF this court, and sald writ Was 


CO wisi day | January, ISS4: that sald 


; ’ ’ | ] } 
uo; General Issue to said (ieCiara- 
Chnadine: Liab sard Cause has not been 


’ hn | " '% »° ‘} ° sae } , | ’ 
st tertn of court al which if could have 


how that there is a controversy in said 
Louis and said Edward Rutz relating 
nvolved in said suit; that said contro- 
different States, and that said city of St. 
e commencement of this suit and ever 


since has been and still is a eitizen of the State of Missouri, 


| kutz was at the time of the ecommence- 
ever since has been and still is a citizen 


of the State of Hlinois, and that your petitioner, Benjamin Seeger, 
although occupying premises in the State of Illinois, was at the 
time of the commencement o! this sult and ever since has been and 


of Missouri, and that the whole econtro- 


versy in the said suit above mentioned is whoily between citizens 


‘ 
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of different States and can be wholly and fully determined between 
them—that is to say, said controversy is wholly between the said 
city of St. Louis and said Edward Rutz, said city of St. Louis de- 
fending as the landlord of said Seeger herein and having the whole 
management and control of the defence in said suit; that said con- 
troversy relates to the title to the property involved in said suit, 
and that the matter and amount and the value of the property so 
in dispute and controversy between said city of St. Louis and said 
Edward Rutz in this suit and for which this suit is brought 
22 exceeds, exclusive of costs, the sum and value of five hun- 
dred dollars. 

And your petitioners offer herewith a bond with good and sufhi- 
cient security for the petitioners entering in said circuit court 
of the United States on the first day of its next session a copy of the 
record in this suit and for paving all costs that may be awarded by 
said circuit court if said court shall hold that said suit was wrong- 
fully or improperly removed thereto. 

And the petliioners pray this honorable court to proceed no fur- 
ther herein except to make the order of removal required by law 
and to accept said security and bond and to cause the record 
herein to be removed into said eireuit court of the United States in 


and for the southern district ol [ilin ms, And they Will ever pray. 


CITY OF ST. LOUIS, 


Atlorne fry -} main Ne oO rd Cily i Nt Louis. 
Attest w thy seal of « aay 
NICHOLAS BERG, Regist 
93 be it remembered that on the 27th day of March, 1884, the 
wine bond of Benjamin Seeger and thi city of St. Louls 
for removal of cause Was filed 


Know all men by these presents that Benjamin Seeger, of vhe 
citv of St. Louis, Missouri, and: The City of St. Louis, a municipal 
corporation under the laws of the State of Missouri, of the State of 
Missouri, as principals, and William C. Kueffner, of the city of 
belleville, in the county of St. Clair and State of Illinois, surety, are 


unto Edward Rutz, of the State of [llinois, 


, + 
; : 
hie i i! i iFM pound ul 
} t | * } ‘7 + f . > 1» ; _ ’ . | . avi , ’ ‘ f | . | 
}hh i] bichid SUatll Ou ive bNaread Galil s Cait pra HiCiit © VW 11¢ ly 


well and truly to be made to said Edward Rutz, his heirs and as- 
signs, we bind ourselves, our heirs, legal representatives, and assigns, 
jointly and severally, firmly by these presents. 

Yet upon these conditions: The said Benjamin Seeger and the 
said city of St. Louis having petitioned the circuit court of St. Clair 


) - sy 


__— edede) 
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wherein said Edward Rutz is plaintiff and Benjamin Seeger 
24 and said City of St. Louis are defendants, to the circuit court 

of the United States in and for the southern district of I }]i- 
nols: 

Now, if the said Benjamin Seeger and said city of St. Louis shall 
enter into the said circuit court of the United States, on the first dav 
of its next session, a copy of the record in said suit and shall well 
and truly pay all eosts that may be awarded by the said circuit 
court of the United States if said court shall hold that said suit was 
wrongfully removed thereto, then this obligation to be void; other- 
wise to be in full force and virtue 

In testimony whereof said city of St. Louis has exeeuted these 
presents and aflixed its common seal hereto, and said Benjamin 
Seeger and Williamn C. Kuetfner have hereunto set their hands and 
seals, this 24th day of March, ISS 

BIEN. SEEGER. [SEAL. | 
THE CITY OF ST. LOUIS, |[s&At. |] 
by WM. L. EWING, Mayor. 
WILLIAM C. KUEFFNER. [seat] 
[seaL.] Attest with the seal of the city. 
NICHOLAS BERG, Register 


| 


25 Be it remembered that on the 2ith dav of March, 1854, 
the fo 
was filed 


lowing answer to petition for removal of this cause 


‘ 


: , / . ° , 
L]. Answe) LO Petition hij] Remo al. 


STATE OF ILLINOIS, — | 
N/ (‘lair f(ounty. | 


Of the Februarv Term. A. D. 1884. of the Cireuit Court of said 


EDWARD Rutz 


, : 
DENJAMIN SEEGER et a 
Answer to petition for change of venue 


} . 5 ad ~— | » to Soteehaie « ~ saad } — lye 

Ane tne salad Aiward WwutzZ, piaintill in sald sult, dentes that the 
. 

econtroverss 11) this siitt Is SQ)TeC TY) HDelrweel) Cit Jens of ciit] rene, Lales, 


but savs the controversy Involves the HOssess on as well as the title 

to the real estate in eontroversv : savs chat the person In possession 

of the pretiises ana weainst which said suit is brought wo recover 

the possession thereof, Benjamin Seeger, is a citizen of the State of 
| 


Illinois: and tlie salad Rutz further dentes that the eitv of St. 
Louis 1s a citizen within the intent and meaning oi the statutes of 

the United States, or that it ean have or hold title to real 
WAR estate siluate 1n the state ol [illinois or be the landlord 


of anv one, 


EDWARD RUTZ, 
By Rk. A. HALBERT, 
His Attorney. 


county, Illinois, for the removal of a certain cause therein pending, 


' 
‘ 
j 
t 
‘ 
i 
i 


28 and said city of St. Louis in words as follows : 
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Be it remembered that on the 14th day of April, 1884, the fol- 
lowing bill of exceptions was filed: 


12. fill of Exceptions. 


In the Cireuit Court of St. Clair County, Illinois. February Term, 
LSS4. 


EDWARD Rutz 
vs. - Ejectment. 
BENJAMIN SEEGER. | 


Be it remembered that during the progress of this cause the fol- 
lowing proceedings were had: 


On the fourth Friday of the term, being the 14th day of April, 
ISS4, the city of St. Louis, a municipal corporation under the 
laws of the State of Missouri, presents to the court the following 
motion: 


STATE OF ILLINOIS, ) 
f aunty of Nf. Clair, } 


> SSS 


[In the Cireuit Court. February Term, 1884. 


EDWARD Rutz 
vs, - Kyectine nt. 
BENJAMIN SEEGER. } 


46>” 


mf 


Now comes the city of St Louls, a municipal corporation 
under the laws of the State of Missouri, in the State of Mis- 
sourl, by Leverett Bell and William C. Kuetfner, its attorneys, and 
re pres nts and shows to the court here that suid city of St. Louis is 
the landlord of said defendant, Benjamin Seeger, for all the prem- 
ises and real estate Involved in this suit, and that it is the owner In 
ret simple of all of said real estate; wherefore said city of St. Louis 
prays to be made defendant in this suitand to be substituted therein 
nh tha plac of said Seeger as a defendant, and that if may be per- 
mitted to control and direct the defence of this sult, and the said 
city olfers to submit to such terms as may be imposed by the court 
and may be according to law. 

By LEVERETT BELL anp 
WILLIAM C. KUEFFNER, 
Its Attorneys. 


And in support of said motion it presented and read to the court 
the following stipulation : 


1. A stipulation ef said Edward Rutz, Benjamin Seeger, 
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STATE OF ILLINOIS. 7 

County of St. Clair, { ° 

In the Cireuit Court. February Term, 1884. 


EpWARD Rutz 
Us, - yectment 
BENJAMIN SEEGER. } 


j 
‘ To 9 | ° "lv . ar = rele? t | os | ay t ti » sf le \liss / ‘} s 
a MUN ITCh pal COPPOPation Uther tll PiWs OF Lie SUAL OF i iIssourl, In 


the State of Missouri, is the landlord of said Seeger for all the 
premises and real estate involved in this sul 
By LEVERETY BELL anp 
LLIAM C. KUEFFNER, 
Att el hor iY njpamoin Seeger. 
R.A. HALBERT, Al@y for PUG. 
THE Cl LOUIS, MO., 


/t. Attorneys. 


In the Circuit Court of St. ¢ County, [llinois. February Term, 


liectment 


99 Now comes the suid Beniamin Seeger and disclaims all 


, or ' 
literest In the pretiises mA ved Ih this sult, except lis 
mere possessory right theretn as tenant of the eity of Sf Louis, a 


municipal corporation under the laws of the State of Missouri, and 
he admits that the said city of St. Louis is the owner in fee simple 
of said premises aud has the whole title thereof, subjeet only to said 
tenant right, and he consents that said city of St. Louis may be 
made defendant in this suit, and that 1t may have complete control 
of the defence t! oO 
being imposed upon it, and he waives all right to be indemnified 


= 


- 


‘ +5 , ; +, i] . “TT? + ) : 9 
erern and thanace the same without anv conditions 


against eosts herein, and he consents that said LV of St. Louis may 
be substituted as the sole detendant herein, and, if final judgment 
go herein in favor.of the plaintiff, that the plaintiff may have such 
further process al d remedy LAist him, the said See r,as if he 


, ; * , : . ' " . 
‘ ,») 1?) st 4 | \ +7 ,? tj 1? ‘ ’ va ; ‘ 
had re] billed GLe@l@IaaAnEL 11) ihis st] t. and that ie, tone said 


—— 


30 Seeger, shall be deemed to remain in court for that purpose, 
of any suggestion of dam- 
ages for mense profits that mav be made by the plaintiff. 
By LEVERETT BELL axp 
WILLIAM C. KUEFFNER, 
His Attorneys. 


| . ; ~ 
‘ al ’ . ' ' " To " , 
and aiso tor the lurther purpose 
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3. A stipulation of said city of St. Louis in words as follows: 


In the Circuit Court of St. Clair County, Illinois. February Term, 
1SS4. 


Epwarp Rutz 
vs. - Ejectment. 
BENJAMIN SEEGER. }) 


Now comes the city of St. Louis, a municipal corporation under 
the laws of the State of Missouri, and stipulates that it will admit, 
if made defendant in this suit, and that it shall stand admitted on 
the trial of this suit, that it, the said city of St. Louis, was in posses- 
sion of all the premises and real estate involved in this suit at the 
time this suit was commenced, and that it is still in such posses- 
sion. 


By LEVERETT BELL anp 
WILLIAM C. KUEFFNER, 
Its Attorneys. 
31 Which motion having been heard and considered by the 


court, the eourt orde re d that thes Lidl CLLY of St. Louis be made 
a codefendant In this suit, bit denied the motion of said city to be 
substituted as defendant in place of said Seeger; to which action of 
the court in refusing to substitute said ecitv as a defendant in place 
of said Seeger the said city of St. Louis then and there excepted. 


And afterwards, on the sixth Thursday of the term, being the 
27th day of March, 1884, the said city of St. Louis and Benjamin 
Se ver presented to the court their pre tition for the re moval of this 
cuiuse to the clreult court of the Unite | States for the southern dis- 
trict of Illinois, together with a removal bond, it being then and 
there admitted by the parties that the said city of St. Louis isa 
municipal corporation under the laws of the State of Missouri, and 
that the surety on said bond is sutticient; which petition and bond 
are in words as follows: 


In the Cireuit Court of St. Clair County, Illinois. February Term, 
LSS4. 
32 Epwarp Rutz 
vs. > Ejectment. 
BENJAMIN SeeGerR and Tue City or Sr. Lovis. 


Petition for Ri moval to thie Circuit Court of thie United Slates for the 
Southern Dis'rict Oi [llinois. 


To the circuit court of said St. Clair county ; 

The petition of the city of St. Louis, a municipal corporation 
under the laws of the State of Missouri, of the State of Missouri, 
heretofore made a codefendant in said suit, and said Benjamin 
Seeger shows to this court as follows: 
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And petitioners pray this honorable court to proceed ho further 
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herein except to make the order of removal required by law and to 
Acct pt said s{ curity and bond and to cause the record herein to be 
removed into said circuit eourt of the United States in and for the 
southern district of Illinois, and they will ever pray. 
BEN SEEGER. 
THE CITY OF ST. LOUIS, 
By WM. L. EWING, Mayor. 
LEVERETT BELL anp 
WILLIAM C. KUEFFNER, 
[SI Al | Attorney- for Benjani Seege and City of St. Louis. 
Attest with seal of city. 
NICHOLAS BERG, Register. 


36 . Know all men by these presents that Benjamin Seeger, of 

the city of St. Louis, Missourtl, and that the city of St. Louis, 
a municipal corporation under the laws of the State of Missouri, of 
the State of Missouri, as principal, and William ©. Kueffner, of the 
citv of Belleville, in the county of St. Clair and State of Ilhnois, as 
surety, are held and firmly bound unto Edward Rutz, of the State 
of [llinots, in} the penal sum of five hundred dollars: for the puay- 
ment of which, well and truly to be made LO said Kdward Rutz, his 
heirs and assigns, we bind ourselves, our heirs, legal representatives, 
and assigns, jointly and severally, firmly by these presents. 

Yet upon these conditions: The said Benjamin Seeger and said 
city of St. Louis having petitioned the circuit court of St. Clair 
county, liiinols, for the re moval of a certain cause therein pen ling, 
wherein said Edward Rutz is plaintiff and Benjamin Seeger and 
said City of St Louis are defendants, to the circuit court of the 

United States in and for the southern district of Ilinots: 
Ob Now, if the said Benjamin Seeger and the city of St. Louis 


the United States, on 


shhali enter Into the said circult court oO] 


the first dav of its next se ssion. a COV Oo} thas record 1t) said suit 


and shall well and truly pay all costs that may be awarded by said 
circuit court of the United States if said court shall hold that said 


suit was wrongfully removed thereto, then this obligation to be 
void ; otherwise to be in full force and virtue 
In testimony whereof said city of St. Louis has executed these 
presents and affixed its common seal hereto and said Benjamin 
Seeger and William C. Kuetfner have hereunto set their hands and 
seals this 24th day of Mareh, 1854 
BEN. SEEGER | SEAL. | 
THE CITY OF ST. LOUIS,  [seat.] 
By WM. L. EWING, Mayor. 
WILLIAM C. KUEFFNER. [seat] 


Attest with the seal of the city. 


(seat.} NICHOLAS BERG, Regist 


And the said plaintiff having filed his answer to said peti- 
38 tion denying the same in part, which answer is as follows: 
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STATE OF [LLINOIS. 

St. ¢ her County, } 
Of the eb. Term. A 1) | SS 3 of bmae Cireuit Court of said County. 


KpWARD Rutz 
i" - Ejectment. 
BENJAMIN SEEGER ef al. J 


And the sald > iM ira Rutz. 1» | untill in said suit. denies that the 
controversy in this suit is sol: between citizens of different States, 
but savs the controversy involves the possession as well as the title 
to the real estate in controversy ; alleges that the person In posses- 
sion of the premises against w said suit is brought to recover 
the possession thereot, b iin Seeger, is a eitizen of the State of 
[|} nos: and the sala It Li/ i s tia j sil | ity of st. 
Louis is a citizen within the Intent and meaning of the statutes of 
the United States, or that ean have or hold title to real estate 
situate in the Stat f [Lilinois or bo the landlord of anv one. 


EDWARD RUTZ, 
By R. A. HALBERT, 
Hlis Altorney. 


39 lt was theren: forther ordered by the court that evidence 
oe) Y was Leg Bogle itil CT PPtae’l . Oy me court LbAaAt eVIdence 
, 4 ’ " ¥ 
lL) } = oO] ind tie “eae (ie- 
lay i f t , ‘7 ' erayl ’ . F | > 
Cilher O iK Li suchi CVldence hy ) ul r¢ 
, a , 
heard: to whieh a nh ie cou n ordering that evidence be 
] , j ] bebe ] ? . oo is 
heard _Re tH trey r of sald 1 ind deciining tO take action 
on sald petit i} Lit 1Ct) Vici 1 heard tne said de- 
f Se 7 , ee ee a 
ICMDCUdants ANG euch O} pew) (*] | PVYCeptedd: and Wiereds 
’ ae 
the matters res | the sald eitv ofl 
St. Louis and b Seeg 1 bill of exceptions 
alidd Pras 1 Md ‘ i ‘ ii ‘ Ae eS il i‘ 
i 
' a= | 
made a part of rd, whieh is done is 27th dav of March 


WILLIAM Il. SNYDER, Judge. [seat.] 


Al 
low) bil 
. . } ; 4 — ) 11 
OWL)! avid i ‘ At i | te A te aii’ 
~~ i i i i 


1) : i} | t ID j ) 


? ’ ’ ; i 4 ’ ' ’ ‘yea? . | } " ’ ? | » ":' . 
In the Circuit Court of St. Clair County, lilinois. September Term, 


EDWARD Rutz 
rs - Ejectment. 
BENJAMIN SEEGER and Tue City or Sr. Louts. } 
Bill of exceptions. 
Be it remembered that at the hearing of the petition of said Ben- 
jamin Seeger and the city of St. Louis for a removal of this cause 
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to the circuit court of the United States for the southern district of 
Illinois the following proceedings were had: 

The said petitioner Seeger and the city of St. Louis, to maintain 
the issues on their behalf, read in evidence the deposition of said 
defendant and petitioner SEEGER as follows: 


Q. How old are you? 

Ans. Sixty-one years old. 

(). Where do you live? 

A. I live on Arsenal Island. 

(. How long have you resided on Arsenal Island ? 

Ans. About nine years. 

(). On that part of the island where you now live—on what side 

of the middle of the stream is it? 
4] A. It is about the center of the stream. When I first ar- 
rived there, there was more channel on the east side than on 
the west side of the island; now since the Government closed the 
dyke it makes more water on the west side. 

Q. How long ago did you move onto the island ? 

A. It is near on to nine years ago. 

Q. At that time when you moved there, you say the main chan- 
nel was on this side of the island ? 

A. The main channel was on the east side—the L[llinois side; 
steamboats could pass there then in the lowest waters; when they 
could find water nowhere deep enough they could pass there on the 
east side. 

(). At that time, then, when you moved there you lived on the 
other side of the channei—on the Missouri side? 

A. On the Missouri side. 

(). Since then the main channel has changed, and the main 

channel is on the other side? 


42 A. On the other sice. 
(). About how long ago did it change? 


A. About four years ago; changed to the Missouri side. 

Q. When you moved there, what State was you a citizén of at 
that time? 

A. St. Louis, Missouri; that was my home at that time. 

(). Hlow long had it been your hom: 

A. Since 39. 

(. You were a citizen of Missouri ‘ 

A. Yes. 

Q. Have always voted there ‘ 

A. Yes, sir. 

Q. Have you voted there since you moved down to the island? 

A No, sIr. 

®. Have you ever voted on this side’? 

A. No. sir. 

QQ. What did you consider your home 

A. Missouri. 

Q. Have you ever intended to move to this State—to apply for 
citizenship in this State? 


; 


, 


} 
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A. No, sir 
(). Did you intend to leave the State of Missouri or did you In- 
tend to move back ? 


43 A. Move back to St. Louis 
(). Where is your family ? 


A. St. Louis. 

Q. When you moved to the island what was your intention with 
regard to moving back to St. Louis ? 

A. My children were all in St Louis. My wife died and that was 


the reason [ left St. Louts an ttled on the island. 
(). What was your soradlt fe nn with regard to returning—what Is It 
now ? 


A. I moved onto the place and thought when I could do any 
better again in St. Louis [ would go back to St. Louis. 

Q. What State do you consider yourself a citizen of now 

A. I don’t know; Missouri is my home. 

@. You never voted here? 

A. No, sir 


) 


Cross-examination . 


‘) 


. Were you born in this country 
A. No, sir 
Q. You were naturalized 
A. Yes, sir; I became a citizen when [ became of age; I came 
here young. 
Q. You say you have not voted since you moved on this 
island ? 
44 A. No, sir, not in St. Louis; because you had to be regis- 
tered if you wanted to vote, and I. did not vote any more on 
that account. 
Q. I understand ihey would not allow you to vote any more, 1s 
that it” 
A. No, sir; I did not live in a ward. 
Q. You say you did not live in any ward and could not register? 
A. After I left there | did not register any more because I was 
staying over here; | eens have voted before that time. 
Q. This land that you live on is now part of the State of Illi- 
nois ? 
A. That is more than I can tell. It might belong to Illinois and 
might belong to Missouri. ldo not know; I eannot tell. 
QM. Lam asking whether it is not on this ‘side, the east side of the 
Mississippi river? 
A. There is more channel on the Missouri side. I did not hear 
anything, whether it belong- to Missouri—— 
(). At the ordinary state of water, or at low-water stage, is 
40 there any water running on the east side of the island at 
all ? 
A. No, sir; no water running through at right low-water mark. 
(). No river running through there between the island and the 
Illinois shore ? 


A. No, sir; 


} 


not running through. 
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Q. You can walk to the shore ? 

A. Yes, sir; I have done it this summer. 
(). You have a house there, have not you? 
A. Yes, sir. 

Q. Your family lives with you‘ 


A. I have none; my wife died a long time ago. I have my 
youngest child with me. 
(). Lives with you at this place? 


A. Yes, sir. 

). That is your home, then ? 

A. Yes. 

(. You have no other home, then? 

A. I don’t know; I live on the island now for the last nine vears. 


(). You have no other residence except in this place where you 
live? 
A. No. 


Re-examination: 


(). What is the reason there is no water running there at 
16) low-water stage? What has been done to the island ? 
Objected to. 
The part where the Government fence is, there is where the 
bed is dry. 
Q. State whether you ever voted on the island. You say you 
were a citizen of Missouri. You voted there? 
A. Yes, sir: before I moved there. 
(). State whether you ever had the intention of changing your 
citizenship. 
A. Not at all. 
Cross-examination : 
Q. Have you ever voted since living on the island? 
A. No, sir; not since I have been living on the island. 
Q. You have not voted at the city election in East St. Louis ? 
A. No, sir; neither place. 


And thereupon they read also the deposition of J. G. Joyce as 
follows: 


My name is John G. Joyce; my residence, St. Louis; my age, 44 

vears; I am a civil engineer and surveyor. 
(). State whether you ever made a survey of the islands 
47 called Arsenal Island, situated opposite of the city of St. 
Louis, in the Mississippi river. 

A. I madea survey of Arsenal! Island in the winter of 1880, which 
is shown on this plat. 

(). Made it with reference to St. Louis and also the surveys on the 
[Illinois side? 

A. Yes, sir; I connected it afterwards with the surveys on the 
Illinois side, in the spring following; that was in 1881, March or 
April. 
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_ 


Q. State whether you run the shore lines on the Illinois side and 
the Missouri side. 

A. Yes, sir; I ran shore lines on the Missouri side, I think, in 
the spring of ISSO, and | ran the shore lines of the Illinois side in 
the spring of 1551. 

(). Now, state what is the position of the island in regard to the 
lines of surveys between surveys 145 and 149 and between 156 
and 157. 

A. By continuing 
line between survey 
in the middle of the islands, the way it looks. 

(). Part of the island, then, would be north of the northern- 
48 most part ol thre survey lines ? 

A. Yes, sir; would be north of the continuation of those 
f the continua- 


i 
’ Se 
i 


Oi, SO that these 


the lines of these surveys to the island the 
l4S and 149, I should think, would come about 


lines, and there would be some more ol it south 
. . , . , -™ ., ’ 
tion of the division line between survey 156 and 
Pana tvwb projected through the island 


would, we might call, split-—leave a portion south and a portion 


north. 
Q. Are you acquainted with Benjamin Seeger? 
A. lam. 
Q. Do vou know where he lives? 


A. I do. 


survey lines between 1-4 


; +) 
(). On what part of thi and does hi ve: 
: . 4 } 
A. Hle ives rh Ure l ra | ( | 
i 
(). ‘Then his residence ts no! f the prolongation. of these sur- 
. oa SF 
vVCvys: 
. , « ‘ 7 . . * ,1 , | 
A. He would live to the north of it, of the norther-most line. 
(). Now, on what part of the island does he live with reference 
to east and west 
; , , . . . » % . 7 
A. Jt lavs right at the river | © | would eall it the northwest 


, ’ ? ? } ’ , . . 5 a 
end of the island, on the river bank, right close, say within 150 
reel 


1%) () 


+) 


o , . , . | 7 . 
hbatis where he has been living all the time 


]. Now, how is his residence located with reference to the centre 
thread of the river, from bank te bank? I mean by measuring 
from the Illinois bank to t! | 

A. He will be closest to the Missouri bank 

(. Then calling the centre thread of the river the division line 

} ; . . i 

between bank and bank, the middle line, he would live west of the 
line? 


A. Yes, sir: he would live west of that line: live west of the 


?) 


he . 
centre line. betwee K 
(). Vial Is tiie iC} Ltn OF U water between that part of the island 
where he lives now and tH 


depth of the water from the west bank to the Missouri shore ? 


A. So far as that matter is concerned, there is literally no navi- 
two dams are built from the 


gable water on the east side there; 
Illinois shore out into the river. 
(. But there is water there ? 


the Illinois shore. as compared with the 
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A. There is water there. 

50 Q. What is the width of that water? 
A. About 1,800 feet. 

@. And on the other side? 

A. About 2,000 feet. 

(). In low stage there is no water there? 

A. In low stage there is no water there. It appears to me, had 
it not been for the dams it would be navigable; steamboats could 
pass. 


Cross-examination: 


—. The river runs on the west side of the island entirely now, 
does not it? 

A. On the west side. 

Q. How long has it been running there ? 

A. Since I recollect, to my certain knowledge. I don’t know how 
long before, but it has been the steamboat channel for the last ten 
or twelve years. 

Witness: The red lines on this map represent the survey made 
by me, with the exception of the Missouri shore, which is black, and 
was also made by me. 

Mr. Kuerrner: Then the line between survey 147 and 148 ex- 
tended would still leave Seeger living north of that line? 

A. The north line of 146 would still run south of Seeger’s resi- 

dence. 
Ol Mr. Hatsert: Mr. Seeger has the island fenced in, has 
not he? 

A. I don’t believe 

Q. He is trying to hold possession of it as against Rembauer, is 
not he? 

A. I seen him planting over the island. The southern end of it 
is not practical to cultivate. 

(). He cultivates some of these surveys opposite Rutz’s shore? 

A. Yes, sir. 


Mr. KUEFFNER: 

Q. State how many feet he is west of the centre line, where he 
resides. 

A. About 800 feet. 

Signature waived. 

And they submitted also the following stipulation: 
In the Cireuit Court of St. Clair County, !'iinois. May Term, 1884. 

EpwarRpD Rutz 
vs. » Ejectment. 
SENJAMIN SEEGER et al. J 


it is hereby agreed and stipulated between the parties hereto that 
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” ~ } . 4] + . } 4 ? = > > ] ° 
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? ; } ] oi . —_— » —" . 
would it take—the whole island—between these two lines * = 
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A. A portion of the island. 
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Q. If those lines are extended. to the centre thread of the river 
does it leave any island on the west side of the centre thread of the 
river between those lines extended ? 

A. Of course not. 

(. Did you make any observations in regard to that island last 
summer? 

A. Yes, sir. I surveyed there ; I extended those lines over a por- 
tion of the island to the west side. 

(). How was the island in reference to the shore? Was 
5D any water between the island and the Illinois shore? 

A. On the south part of the island there was some water ; 
on the north side there was hardly any. We walked across on foot 
to the island from the Illinois side. 

Cross-examination : 

Mr. Kuerrner: Used not the main channel to be east of the 
island ? 

A. It was only when the city of St. Louis built adyke there. For 
a short time it was on the east side. 

(). When was that? 

A. About four or five vears ago. I don't exactly know. I never 
seen any boats going in there—only from what people told me. I 


‘never seen boats there. 


(). Many years ago was not the main channel on the east side of 
the river? 

A. Not to ny recollection. 

(). To the best of your information ? 

A. No. It might have been before my time, but not since I can 
recollect. The channel was on the west side of the island even in 
1854. I was in St. Louis at the time, and the main channel was on 

the west side of the island. 
ob Q. Do you know how it was eight, nine, or ten years 
ago? Was not at that time the main channel on the east 
side ” 

A. That might have been the time the dyke was built. I under- 
stood that then the boats passed on the east side of the island, but I 
never saw them pass. 

(. What do I understand by extending north and south the lines 
of these surveys to the centre thread of the channel; where would 
the centre thread be? 

A. The centre thread would be on the west side of the island. 

(). If you take the old banks of the river, where would the centre 
thread be then ? 

A. The old original banks surveyed in 1850. The channel was 
aiwayvs on the west side of the island, but I cannot judge from per- 
sonal observation. 

(). You do not know that of your own knowledge ? 

A. No, sir; as far as I know the channel was never on the east 

side of the river, except when St. Louis made that dyke there. 
ay) It filled up on the west side and opened the channel on the 

east side, consequently the Government built a dyke and 
shut up that slough that keeps the cliannel on this side. 
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Q. As I understood you, the effect of building a dyke by the city 
of St. Louis was to throw the main channel over on the east side ? 

A. Of course that was their object. The effect was that it filled 
up the channel on the west side of the island and left the channel 
on the east side: that was the effect. 

(). for awhile, then, the channel was on the east side, and then 


} 


the Government built a dyke on the east side * 

A. The Government built a dyke and made St. Louis take up 
part of their dyke, so the channel was turned where it was before. 

Q. About how long ago did the Government commence to build 
that dvke? 

A. I think it was about eight or nine years ago. 

@. It was longer than that? 

A. I can get the notes; the plat that will show. The dyke was 
built in 1878. They built a low dyke through and afterwards 

raised it 
08 Q. Then the eflect of the dvke of the Government was to 
throw the main channel on the west side of the island ? 

A. Yes, sir: we found but little water in the channel on the east. 

Q. That was in low-water mark, | presume? 

A. No, sir; you could pass there. I passed there in winter time. 

(). That was low water °* 

A. It was winter. It was not 
had melted. There was a small stream ran there; we walked 
through it; it was not more than about a foot or a foot and a half 
deep. 

(). Is there any water there on the east side in high water? 

A. When high water there is a channel there; there is achannel 
there now. 


; 
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Ae is was all the evidence; and thereupon the court denie¢ 
And tl t] 1 tl pon 4] td 
the said petition of said Se vor and citv of St. Louis fora removal 


} me. . 1 } a" : 4 _ 
as aloresald; to which action of the court in denying said 
~ | ’ " 
ov petition Salad Seeger ana ald city of St. Louis then and there 


And whereas the matters aforesaid do not fully appear of record, 
said Seeger aid city of St. Louis present this their bill of exceptions 
and pray that the same may be signed and sealed by the court and 
made a part of the record in this case; wh is done this 29th day 
of December, 1554 


WM. H. SNYDER, Judge. [SEAL.] 


STATE OF ILLINOIS, | 
Sf. Ci, iv (ounty, j 


[, Frederick E. Scheel, clerk of the cireuit court of St. Clair county, 
in the State aforesaid, do hereby certify the above and foregoing to 
be a true and correct COpy of summons, «de claration, general issue 
of b. Seeger, general issue of St. Louis city, amended plea of St. 
Louis city, orders of court, petition for removal, &c., bond for re- 
moval, &c., answer to petition for removal, &c., bill of exceptions 


o very low. It was after the ice 


_ 


om 
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(2), and that the same is a complete record in a certain cause 
60 lately pending in said court on the law side thereof, wherein 
Edward Rutz was plaintiff and Benjamin Seeger et al. were 
defendants. ; 
[In witness whereof I have hereunto set my hand and 
[seau.| affixed the seal of said court, at Belleville, this 3d day of 
January, A. D. 1885. 
FRED. E. SCHEEL, Clerk, 
By HENRY FINK, Deputy. 


Endorsed :) Filed January 5, 1855. J. A. Jones, clerk. 


And afterwards, to wit, on the same day and year last aforesaid 
(January Sth, 1885), being Monday, and at the January term of said 
circuit court of the United States, the following proceedings were 
had and entered of record in said cause, to wit: 


, 


Order Placing Case on Docket of U. S. Court. 


EpWARD Rutz 
v8. -6878. Ejectment. 
BENJAMIN SEEGER and THe City or Sr. Lours . 


6] And now, on this 5th day of January, 1885, come the de- 

fendants, by their counsel, and file a full transcript of the 
proceedings had in this cause in the circuit court of St. Clair county, 
llinois, and move the court to take jurisdiction and proceed with 
the trial and disposition of the cause and the court having heard 
and considered said motion, it 1s ordered by the court that the same 


be sustained and that the cause be placed on the docket of this 


eee 


court. 

And afterwards, to wit, on the 19th day of January, in the year 
last aforesaid, there was filed in the said clerk’s office a copy of the 
order of court made January oth, 1885, in said cause, together with 
an acknowledgement of service endorsed thereon, which are in the 
words and figures following, to wit 

Copy of Orde r of Jan'y 5. SD. and Ner Ice on Wis Att'y 


. , ‘ ‘ ° } t 
In the Circuit Court of the Um 


Present: Hon. Samuel H. Treat, district juage,. 


62 EpwARD Rutz 
8. > Ejectment. 

BenJAMIN SEEGER and Tue City or Sr. Louis 
And now,on this 5th day of January, 1885, come the defendants, 
by their counsel, and file a full transcript of the proceedings had in 
this cause in the circuit court of St. Clair county, Illinois, and 
move the court to take jurisdiction and proceed with the trial and 


4—loso 
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Stipulation to Waive Jury. 


Unirep STaTEs OF AMERICA, Ci 
Southern District of Illinois, | ~ 


In the Cireuit Court of the United States in and for said District. 


Epwarp Rutz ) 
v's. » Ejectment. 
BENJAMIN SEEGER and City oF Sr. Lovis.. 


Itis hereby stipulated and agreed that the trial of this 
65 cause by jury shall be, and is hereby, waived, and that said 
cause may be tried by the court without the intervention of 
a jury. 
Dated Oetober 13th, LSS6. 
R. A. HALBERT, 
EDSALL & EDSALL, 
Attorneys for Plaintiff. 
W. C. KUEFFNER, 
Altorney for Defendant. 


(Endorsed:) Filed Nov. 3, 1886. J. A. Jones, clerk. 


And afterwards, to wit, on Thursday, the 10th day of November, 
at the June term of said court, in the year of our Lord one thou- 
sand eight hundred and eighty-seven, the following further pro- 
ceedings were had in said court and entered of record in said cause, 
to wit: 


Order upon Hearing Cause. 


Epwakp Rutz 
v's. > 6878. Ejectment. 
3ENJAMIN SEEGER ¢t al. ) 

This day comes as well the plaintiff, by Messrs. James K. 
66 Edsall and R. A. Halbert, his attorneys, as the defendants, 
by Messrs. L. Bell and W. C. Kuefiner, their attorneys, and 
the issue joined is tried by the court, a jury being waived by stipu- 
lation in writing, and the court, having heard the evidence and 

arguments of counsel, takes the same under advisement. 


Testimony of Aug. A. Blumenthal. 


Nov. 10, 1887. 


Avoaust A. BLUMENTHAL was called as a witness for the plaintiff 
on the trial, and, being duly sworn, testified as follows: 


[am August A. Blumenthal, whose testimony or deposition was 
taken in this case about a year ago. I have been present here in 
court while mv testimony then taken was read to the court and 
heard it read. I reside in South St. Louis, which is now a part of 
the city of St. Louis, Missouri; but it was formerly called Carondelet. 
[ have always resided in sight of the land in controversy and part of 


bo 
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the time on these surveys 149 to 156, in the Prairie Du Pont 
67 common fields, as stated on my former examination. I 

stated in my former examination that the river cut off about 
half a mile from the front of these surveys, now owned by Rutz, the 
plaintiff, before it stopped cutting. During most of the time this 
cutting was going on I| lived on these surveys, as before testified by 
me, and the latter part of this time I lived right in sight of these 
premises on the Opposite side of the river. In October, 1874, I 
moved over to Carondelet, now ealled South St. Louts. During the 
last five or six years I lived there on the premises it went or cut 
away very fast. It cut o lands very rapidly along in the sev- 
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Missour! side of thr river thnev DUlIL a dike SOT distance above this 
land, which ts there vet. The city of St. Louis built this dike. ] 
saw Its harbor boat dumping stone in there. The building of this 
dike had the effect to throw the current of the river over to 
rie the Illinois side, so as to strike the northern par of these 
surveys and cut the land away, as before stated. As nearly 
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as I could judge from the appearance ,the dike is what caused the 
river to cut this land away so fast at that time. 


On cross-examination by counsel for defendants the witness said : 


In 1863 the house was back about half a mile from the water’s 
edge. In about 1872 the river reached the house, as before stated. 
!n a period of about ten years the river encroached eastwardly about 
a half a mile. The river cut off most at the upper end of these 
surveys. 


Redirect examination: 


In 1873 what is ealled Arsenal Island i:ad not got down in front 
of these premises. It was then further up the river. When the 
steamboats in the river ran east of this island the island was further 
up the river and not in front of these premises. The boats have 

not run between the island and these surveys since the island 
71 got down there. 

About half a mile of the ry lat 4 is It existe d on the river 
front of these surveys In 1863, was washed away by 1875 and was 
then a part of the channel of the river. [It has sine filled up so that 
it Is dry land in front of thes surveys a i the way out to the west- 
ern side of what is called Arsenal Island, as stated in my former 
Lestimony. 


(Endorsed:) Filed February 11,1888. J. T. Jones, elerk. 


And afterwards, to wit, on the 11th day of February (being Satur- 
dav), at the January term of said court, in the year of our Lord one 
thousand eight hundred and eighty-eight, the following further pro- 
ceedings were had in said court and entered of record in-said cause, 
to wit: 

1 st. Judgment for Plaintiff. 
Epwarp Rutz 
Us. ~OSTS. Ejectment. 
Benjamin Seecer and THe City or Sr. Louis. 


72 On this day came again the parties, by their counsel, and 

the court, being now fully advised in the premises, finds the 
issues for the plaintiff; that the plaintiff is seized of an estate in 
fee of the following-described lands, as alleged in the declaratien, 
to wit, a certain parcel of land situate in the county of St. Clair and 
State of Illinois, viz: Commencing the survey thereof at a point on 
the line between surveys one hundred and forty-eight (148) and 
one hundred and forty-nine (149) in the common fields of Prairie 
Du Pont, from which the souther-most corner of said survey nuin- 
ber one hundred and forty-eight (145) at the bluffs bears south thirty- 
three and one-half (O03) degrees east (var. SIX degrees) two hundred 
and forty-nineand twenty-five one-hundredths (249.25) chains, thence 
north thirty-three and one-half (53}) degrees west with said line of 


said survey extended to the centre thread of the Mississippi river; 
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thence down along the centre thread of said river to the line between 
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surveys one hundred and fifty-six (156) and surveys one hundred and 
: — : Budge } 4 : ; ‘ ; 28 es > » 
fiftv-seven ioe) OXTENGEA »SAld Cent thread of salad river, mak- 
i co j > l : is . 
WY the ] rth t til oF it (jIstT itice aT Weel rhe said ‘ vtended ines 
Py cy } ? ? n < ] 
; ’ '% . ‘ 4 ,% ‘ . .* ‘ " 
io thirty urand sixty one-hundredths (34.60 chains: thence 
] : } 7. ? } = 
south thirty-three and one-half (53!) degrees east along sald 
° 5 , 7 
last-m« ntioned extended nes toa pont in the line between sald 
. see ' A oe } a } r : += " . ; he , —_ : 
SUrveVs one hundred ana \-s¢ 1+)! ma one hundre and filtyv- 
. , ) twee ’ - " . , ; } , . ‘ } t | +] ’ . 
SCVeT) Leds {>} sHl¢dd CO iid) 1] (j- irorn) Wiel} Site Most SOuULHern 
. S ; } ' ’ ’ : 4 } 
corner of sald survey ol hundred and. fifty-six (lob) bears south 
thirtv-three and one-half degrees east two hundred and fiftv-four 
, . ‘ . " . v . ¥ , . 
chains d anit nence aiong thi meanders of the original bank ol 
the Miss SS1p] rive is surveved by the Lunited States Government 
° , ; ’ , '. | , 
lth SuUrVeViIng sald Colm Othe port of beginning and that 
] } ’ *,? : l¢ ’ " " Fee Bs i | ] ,} ’ ; 
tiie {i¢*] i j } ; 4 i \ | ‘3 c¥ | } \ \\ } ; / i] | i’ iif POsst ~ (ot) 
, , 
thereof from t] pris tl. as alleged the de iration, and assesses 
i} ] > - 
the 1? | ii ~ i]: | } J = ff T ~ Ti} (yrle { 7 
ft 4] , ; . } ] , . ae | 4] > 4 | », | ’ > i} A " "sy 
lL is tier | ( sludecred { e ¢ 1! | \ ne pPialhitlil FTecovel 
. 
? } ? 
Live py ec Sep r) ; aie x = ; ; hig Ie Ve I’ ) mamMaves 
iSSesst ~ - i from bede ants, and that he have 
_ , , , 
i | iwril | POSSESS | retro! i it lurtiier Consiads red vy 
of , ; , i } } y 
the court t! t re \ | the defendants lis costs of 
. , . a | 
SUIL IN this bel CX} I bel Kel . 3 Stilt) of fhityv dollars 
41? | . " ’ , ’ , ') : . , , +] ] 
aciif it . ao " ‘ ' 4 . \ ¢ 1} ' rt i 2’ ii Liit ijC- 
: , * , 
fendant. Ber } Seat 4 . defendant. The Citv of St. 
: ] + ‘ } _ ‘ : ) 
Lou Ss, DAV SUC - 1) ppuadse i is tt) ie@rehndanis 1 ave 
course. 
\ t}) , % ‘\ ) ‘| ‘ j 11 l oy ’ } riryory " +] ’ or P ‘ 
4 ete. ' i i { si i Pil : ae ‘ i j i ‘ici 5 ‘}j "iti aati , iil v if Venu! last 
. . ’ ‘7 . 
aloresald, tl V y lines of tacts” by the court was filed in 
CiCTR S OIC! ) SHld Cullse Wit 
Fin i buet a 11, 1SSS 
i } { , . : ft ’ ; | , ; ae . f ye +] ~~ ~% - ‘> 1)) ters 
1) Live i i i ‘ i ‘ t ‘ ‘ ' a sti | og : | per = rict 
|} 
of Illinois it ferm, A. D. ISSS. 
bey ory Py 
; ‘ i i j i . whe — (3 
Acece_tmMment rel), 
> } ’ No HS,d. 
BexnyAMIN Sercer and Tur Crry or Sr. Louts. | 
rere } | 4 ’ . 2 . ] ] ) , 
Lhiis ¢ se having been hel fore, to wit, on the 10th day 
wh . 4" " 1 #1 ‘% , ’ 6 , ~ 4 
i) Or Novem bel rSso,.)0 pursua oO; tLiuec Wl iten stipulation of 
. ? . 
eounsel for the respe parties, on file herein, heard and 
tried by e cour rithout a jury, and the court having considered 
the evidence, Including t admissions and agreements as to facets 
} ] , seal . ar tt — : 
made by the respective pul Supon the trial, and baving also heard 
* ‘ : 
the arguinents oO c lis reupon took th Case Under advise- 
] , 1; ] ** a " ] *? . . + 7 | . 
ment: and now, on ms tlt lav of Feb lary, 1SSS, the court, being 
suflicientiv advised in the premises, doth tind thr Pollowing facts 
om . ' " , . > Me = 4 : — ] 
1. That in the vear IS) one August A. Blumenthal acquire 
] +] : F sina } , | 4 - 
and then owned the title In tee to surveys numbere 4, loV, lol, 


BENJAMIN SEEGER ET AL. VS. EDWARD RUTZ. 31 


152. 153, 154,155, and 156 of the common fields of Prairie Du 
Pont, in the county of St. Clair, in the State of Illinois, and that 
Edward Rutz, the plaintiff in this suit, acquired from said Blu- 
menthal his said title to said lands prior to the commencement of 
this suit. 

2. That the map or plat made by G. F. Hilgard, county surveyor 

of St. Clair county, Illinois, produced in evidence and marked 
76 “Plaintiffs Exbibit B,” is a correct map and plat of said 

premises and of the several surveys and lines indicated 
thereon, which said map is included in and made a part of these 
findings, and to which reference is had for greater certainty. 

3. That it appears from the evidence, field-notes, and plats in 
evidence that said surveys numbered 149, 150, 151, 152, and 155 
are each one arpent (or about twelve rods) in width, and the said 
surveys 155 and 1o4 are each two arpents (or about twenty-four 
rods) in width, and that the said survey numbered 156 is three 
arpents (or about thirty-six rods) in width, and that said several 
surveys adjoin each other and lie side by side in the order the same 
are respectively numbered, survey 149 being upon the extreme north- 
erly and survey 156 being upon the extreme southerly side of the 
entire tract,and that each and all of said surveys extended to and were 
bounded by the Mississippi river on the northwesterly ends thereof 

and extend southeasterly from the Mississippi river, the 
wi average distance of about one thousand rods, to the hills or 
bluffs on the Illinois side of said river. 

t That the said title of the said Blumenthal to said lands 
so acquired and held by the said plaintiff is derived from and based 
Upon the title and claim of the inhabitants of the Village of Prairie 
Du Pont, mentioned in the report of the commissioners, Michael 
Jones aud KE. Backus, dated at the commissioners’ office, Kaskaskia, 
December 3ist, 1809, read in evidence from vol. Il of the “Amert- 
can State Papers, Public Lands,’ commencing on page 167 of said 
volume, and which report was confirmed by section three of the act 
of Congress of February 20th, 1812, entitled “ An aet for the revis- 
f{ former confirmations and for confirming certain claims to 


1On ¢ 
lat ds 1 the district of Kaskaskia,” contained In Zz U. S. Stat. at 
Large, pages 667 and 668; and it appears from the said report of 


sald commissioners that the tract of land therein deseribed and 
awarded to the said claimants as inhabitants of the saidvillage of Prai- 
rie Du Pont, together with certain land awarded to the inhabi- 
18 tants of the village of Cahokia, was “bounded on the west 
by the Mississippi, including the adjacent islands, beginning 
a quarter of a league above the little river Cahokia and extending 
south and east, for quantity,” so as to contain “a tract of four 
leaguc s of land square.” 
®. That said Blumenthal, in the year 1849, after he had acquired 
title to said surveysin said Prairie Du Pont common fields as afore- 
said, took possession under his deeds of the property mentioned in 
sald surveys, and that his actual possession never extended further 
west than the eastern edge of the Mississippi river, and that the 
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plaintiff Rutz succeeded to the possession of said lands of the said 
Blumenthal prior to the commencement of this suit. 

6. That the premises deseribed in the declaration and sued for 
are located at the present time and were at the commencement of 
this suit eastwardly of the center of the main channel of the Mis- 
Sissippi river, in the county of St. Clair, in the State of Illinois. 

7. That there was nodry ground formed inthe Mississippi 
79 river in the year 1850 in front of the water’s edge, as it then 
existed, opposite to the said land of the said Blumenthal on 

the Wain shore. 

‘ That, as appears from a survey of said lands made by William 
wi Deneen, iis the COUTILY surveyor of asf Clair county, [i linols, On 
November both. LSov). at that tune he dry land Ol sald surveys 
numbered 149 to 156, inclusive, extended westwardly to the line In- 
dicated by the words “ River bank, 1850, by Deneen,” on the map 
marked “ Plaintiff’s Exhibit BL” and that the main land of said 
surveys numbered 149 to 156, inclusive, in the vear 1850 extended 
westwardly over and across and ineluded about sixty rods in width 
of the lands described in the declaration, to wit, that portion of said 
lands lying between the river bank in 1850, as indicated by said 
Deneen’s survey, and the ine marked “Old surve ved river bank, 
1814,” as said In ire respectively designated on said map; and 


—a 


— 


a 


that in the vear IS65 the main an Lary lands of the surveys 149 to 


156 extended about fifteen chains or sixty rods further west- 
80) ward and beyond the line of the river bank so surveyed by 
ard Deneen LSou) ind that the eastern bank of the river 
in 1863 was about one-half a mile west of a dwelling-house herein- 


after mentioned, then standing on survey No. Tol. 

9 That the greater part of the so-called “Arsenal Island,” which 
now extends over and is embraced within the boundaries of the 
lands described in the plaintill’s declaration, is located upon the site 
of the dry land of said surveys numbered 149 to 156, inclusive, as 
the same existed from IS50 to 1865 id that the residue thereof 
(being about | of the entire width of the same) is located upen the 
bed of the Miusstiss Ppl river as t then « xisted, and lies easterly of 
the thread or middle line of said river 
10. That between the vears 1865 and IS the river front of the 
said surveys numbered 149 to Lob was washed away, so that in July, 
1S73, the river Tron ol sed lands only extended LO the line marked 

“River bank, 1873,” on said map; and that said river bank 
51 thereafter continued to wash away and eave in until it 
reached the line marked “ River bank, 1884,” on said map. 

11. And the court further finds frora the evidence that such wash- 
ing away of said river bank did not take place slowly and imper- 
ceptibly ; but, on the contrary, the eAaving in and washing away of 
progress; that such wash- 


~<y 
i » 
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the same was rapid and perceptible in its 
ing away occurred, principally, at the rises or floods of high water 
in the Mississippi river which usually occurred in the spring of the 
year; that such rises or floods varied in their duration, lasting from 
four to eight weeks before the waters of the river would ‘subside to 


its ordinary stage or leve!; that during such floods there was usu- 


is 
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ally carried away a strip of land from off said river bank from two 
hundred and fifty tothree hundred feet in width, which could be 
seen and perceived in its progress; that blocks or masses of earth 
from ten to fifteen feet in width frequently caved off and fell into 
the river and was carried away ; that in thespring of the year 
82 1872 Mr. Blumenthal, the occupant of the land, lived in the 
dwelling-house situated on survey No. 151, and the river had 
previously encroached upon the land, so that the house was then 
about four or five hundred feet back from the river bank and water’s 
edge, as it then existed. When the spring rise or flood occurred 
that vear the said Blumenthal became alarmed for the safety of his 
house and immediately commenced taking the same down and re- 
moving it further from the river bank, and in so doing worked for 
four or five days in succession, at the exptration of which time the 
bank had caved in and washed away so rapidly that the bank and 
waters of the river had approached within twenty feet of the place 
where the foundation of the house stood, before the waters subsided, 
— carried away the greater portion of the foundation of the house ; 
that such caving in and washing away continued until the building 
of the dvke on the eastern side of the river above said lands by the 
United States Government in the vear 1576 
Se 12. ‘That said washing awav on the front of the said sur- 
veys was caused by dikes built by the eity of St. Louis on 
the western side of the river, at the poms W here the sameare indi- 
cated on said map, by causing the current of the river to flow over 
to and against the eastern shore and against the lands of the plain- 
tiff; that the western bank of the river, opposite the plaintiff’s land, 
ls rocky, and there appears LO have peel no materia! change in the 
same since the first survey thereof by the United States Government 
13. The court further finds that in 1555 there existed an alluvial 
formation or body of land on the western side of the river near 
the Missouri shore, then called Quarantine Island, which in that 
yeag (1853) was surveyed by William H!. Cozzens. ‘The location 
and boundaries of said island és indicated upon said map, the same 
being shaded red and having written thereon the words and fig- 
ures “Quarantine Island, also called Arsenal Island, as surveyed 
in 1853.” In 1858 said island,in low water, extended to and 
‘4 adjoined the main land on the western or Missouri side of 
the river. At some time between the years 1853 and 1863 
the greater portion of said Quarantine Island washed away so as 
only to leave remaining that portion thereof embraced within a 
second survey thereof made by said Cozzens in January, 1863, the 
location and boundaries of which are indicated upon said map by 
the words “ Survey No. 411 of St. Louts lands, school lands, Arsenal 
Island, as surveved in 18638,” the letters and lines the reof being 
shaded green upor said Exhibit “ B 
14. Said Quarantine Island, since its resurvey in 18635, has been 
called Arsenal Island, and at the time of said surveys in 1853 and 
1863 the same was situated on the west side of the main channel 
of the Mississippi river and about two miles further up in the 
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river than the lands described in the declaration, and no part of the 
same then extended down the river opposite the plaintiff’s lands. 
15. On February 10th, 1863, a part of said island, designated as 
“Survey No. 411 of St. Louis school lands” (containing 
85 109.92 acres), was assigned to the St. Louis public schools in 
pursuance of the act of Congress of May 15th, 1812, entitled 
“An act making further provision for the settling claims of land In 
the Territory of Missouri” (2 U.S. Stat. at Large, p. 748), and of the 
supplementary act of May 26th, 1824 (4 U.S. Stat. at Large, p. 66) 
and the residue of said island, as so surveyed in 1865, being nine 
and sixty-five hundredths acres on the northern end thereof, ap- 
pears to have been also assigned to said St. Louis publie schools on 
August Poth, L864, “as indemnity for sehool lands lost 10 section 
16, T. 45 N., range 7 east, of the St. Louis district, Missouri.” 


16. By deed dated February 8th, 1866, the St. Louis PUODLIC 


schools conveyed said Quarantine or Arsenal Island to the city of 
mt. Louis, Which lands are deserlbed as ads situated ~ 1n the county 


of St. Louis and State of Missouri.” 

17. ‘The court further finds that there is not now and was not at 

the time ot the commencement of this suit anv land whatever 

| ‘in said river on the site or within 

the boundaries of said island as surveyed in 1890, nor upon 

S6 the site or within the boundaries of said island as resurveved 
n 1865, but that the same was wholly washed away. 

1S. Lhe court further finds that in the floods before mentioned 

large portions of the upper or northern end of said island washed 

away; that in the flood of 1875 the entire graveyard, forming a 


part OF sald island, was thus washed away: that mm Such floods it 
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channel ol the river Las Deen abd stlil 1s on the West Side of the 
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bars, and that since the said bars or island had so formed in the 
river in front of said surveys the boats navigating the river have 
not run between the bar and the bank of the eastern or Illinois 
shore of the river. 
21. The court further finds that in or about the vear 1876 
Ss the United States Government built a dike from the eastern 
or Illinois shore of the river to the bar or island as it then 
existed, about sixty rods northerly or higher up the river than the 
north line of the plaintiff’s land, and which said dike is indicated 
on said map by line having the word “dyke” written beneath the 
same; and that in or about the year 1878 the United States Gov- 
ernment built a dam above said dike from a point near the head of 
bar or island to the eastern or Illinois shore on the line designated 
‘dam ” on said map; and that after said dike and dam were built 
the flow of the water through the channel or Space occupied by 
water between the said bar island which had so formed in front of 
the river bank of plaintiff's land, as it existed at that time, was 
hereby impeded, and the channel or space gradually filled up by 
deposit from the river, so that by the year 18584 tle same had be- 
come dry land from the line in front of said surveys marked “ River 
bunk, 1884,” to the western side of the land opposite said 
SY surveys as indicated on said map, and that the same has 
since continued to be and is now dry land, and that the lands 
described in the declaration embraces so much thereof as lies west- 
erly of the line marked on said map with the words “Old sur- 
veved river bank, 1S] oy and east rly of the middle thread of the 
Mississippi river. 
22. The court further finds that the lands deseribed in the plain- 
iff’s declaration are situated in the county of St. Clair, in the State 
[ilinois, and that the plaintiff is and was at the time of the com- 
mnéneement of this suit the owner in fee of the said lands described 
in the declaration. 
25. And that the value of the said lands in controversy in this 
suit exceeds sixteen thousand dollars 
W. Q. GRESHAM, 
Cirenil Judge. 


Endorsed :) Filed February 11, 1888 J.T. Jones, clerk. 
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ures following, to WIt: 


In the Cireuit Court of the | nited States tor the S utnern District 


EpwAkpb Rutz 


BENJAMIN SEEGER and Tue City or St. Lovts. } 


Come now the said defendants, by Leverett Bell and Wm. C. Kueff- 
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ner, their attornevs, and move the court to set aside and vacate the 
finding and judgment heretofore rendered herein and to grant them 


anew trial under the statute for the following 


reasons : 
They have paid all costs recovered herein within one year from 
the rendition of said judgment 
By LEVERETT BELL anp 
W. C. KUEFFNER 


The ir d | florneys. 
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W. C. KUEFFNER. 

Attys jor Defendants. 


BENJAMIN SEEGER ET AL. VS. EDWARD RUTZ. 37 


(Endorsed :) Filed July 5, 1888. James T. Jones, clerk. 


93 And thereupon, on the day last aforesaid (being Thursday 

and at the June term of said court), the following further pro- 
ceedings were had in said court in said cause and entered of record, 
to wit: 


Order upon 9d Trial of Cause. 


Epwakp Rutz ) 
Us. -6878. Ejectment. 
SeENJAMIN SEEGER and Tue Crry or Sr. Louts. } 


This day comes as well the plaintiff, by Messrs. Edsall and Edsall 
and A. S. Wilderman, his attorneys, as the defendants, by Messrs. 
Leverett Bell and William C. Kuetiner, their attorneys, and the 
issue joined is tried by the court, a jury being waived by stipulation 
in writing; and the court, having heard the evidence and argu- 
ments, takes the same under advisement 

And afterwards, to wit, on Monday, the Ist day of April, at the 
January term of court, in the vear of our Lord one thousand eight 

hundred and eighty-nine, the following further proceedings 
Od vere had in said court and entered of record in said cause, 
to wit: 


2d Judam nt iy Pla nit. 


Epwarkp Rutz 
r's. -O578. Ejectment. 
BeNJAMIN SEEGER and Tue City or Sr. Lovts. J 


| 


And now, on this Ist day of April, 1889, comes the plaintiff, by 
James K. Edsall, his attorney, and also come the defendants, by 
their attorneys; and this cause having been heretofore tried by the 
court without the Intervention of a jury, in pursuance of the written 
stipulation of the parties, signed by their attorneys, respectively, 
and filed in this court, whereby they waived a trial by jury and 
submitted the cause to the court for trial— 

And the court having heretofore heard the evidence offered by 
the respective parties and the arguments of counsel thereon of the 
several parties and taken the case under advisement and being now 
sufficiently advised in the premises—the court finds that the defend- 

ants are guilty of unlawfully withholding from the plaintiff 
90 the certain lands and premises described in the first count 

of the declaration, situated in the county of St. Clair, in the 
State of Illinois, to wit: Commencing the survey thereof at a point 
on the line between surveys one hundred and forty-eight (148) and 
one hundred and forty-nine (149), in the common fields of Prairie 
Du Pont, from which the souther-most corner of said survey num- 
ber one hundred and forty-eight (148), at the bluffs, bears 5. 334° 
Kk. (var. 6°) two hundred and forty-nine and 95 (249.25) chains, 
thence north 333° W. with said line of said surveys extended to 
the center thread of the Mississippi river; thence along the center 
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Order Overruling Motion for New Trial and Allowing Writ of Error. 


Epwarp Rutz 
vs. -OS78. Ejectment. 
BENJAMIN SEEGER and Tue City or Sr. Lovts. } 


This day this ease came on to be heard upon motion of defend- 
ants heretofore entered for a new trial herein, and the court, having 
heard argument of counsel and being sufficiently advisd, overrules 
said motion. 

Whereupon defendants tender their bill of exceptions, which is 
slened, sealed, and ordered by the court to be made a part of the 
record in this case. 

On motion of defendants, by their attorneys, a writ of error 

G9 to the Supreme Court of the United States is allowed on de- 

fendants entering into bond to plaintiff in the penalty of 

one thousand dollars within sixtv days from this date, and with se- 
curity to be approved by the clerk of this court. 


And thereupon, to wit, on the day last aforesaid (November 4th, 
A. D. 188), came the defendants, by their attorneys, and filed in 
said clerk's office their bill of exceptions in said cause, which was 
signed and sealed by the court, and is in the words and figures fol- 


lowing, to wit: 


Bill f f io CePpTIONS 


‘ 


In the Cireuit Court of the United States for the Southern Distriet 
of Illinois. June Term, A. D. 1888. 


EDWARD Rutz 
is. 
BENJAMIN SEEGER and Tue Crry or Sr. Louts. J 


| Gen. No. 6878. 
Ijectment. 

be it remembered that during the progress of this cause the fol- 
lowing proceedings were had: 


Pry cecdi is and key ite nee at thi, Trial oft thy, ( aise iii duly 5. ISSS. 


be it remembered that on the 5th day Ol July, A. D ISSS, 
he above-entitled cause came %n for trial in this court, and 

in pursuance of and upon the written stipulation of the 
parties, signed. by their respective counsel, on file In his court, 
that a jury shall be waived and that this cause shall be submitted 
to the court for trial without the intervention of a jury, the plain- 
Lill, to maintain the issues on his part, introduced the following evi- 
dence, t stimony, and proofs, to WIL: 


Lt) f 


ad. Deeds, C., s hou ng Pl rintiff 3 Tithe - 


it is established by the proof in this case that the property in 
controversy has a value in excess of sixteen thousand dollars. 

A deed from Narcissus Dushanau and wife and Francis Lacroix 
and wife, dated December 20, 1849, recorded December 27, 1549, in 
Book W, page 61, St. Clair county records, conveying to Augustus 
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A. Bi nthal surveys numbers 149, 150, 151, 152, and 153 of the 


riLTlleTi Li SUTVEVS itil I it 
common field land of Prairie Du Pont, in St. Clair county, [linois. 

A deed from Narcisse Pensoneau and wife and Harriet S. Pen- 
soneau and Louis P. Pensoneau, dated January 23, 1850, recorded 
January 25, 1850, in Book W, page 242, St. Clair county records, 
conveying to Augustus A. Blumenthal surveys numbers 154, 155, 
and 156 of the common field land of Prairie Du Pont, in St. Clair 
county, | . 

A deed from Augustus A Blumenthal and wife to Edward Rutz, 
Gustavus F. Hilgard, Washington Bushnell, Charles E. Lippincott, 
ind Maleolm Henderson, dated Deeember 25, 1873, recorded Jan- 
uary 12, 1574, 1n book X 5, page 81, St, Clair county records, con- 
veying th wing-deseribed property, to wit: 

at Ing the hortiiwestel } Lor surveys Nn imbered one hundred 
and forts e (149) e hundred and fifty (150), one hundred and 
fiftv-one L.>] One hundred | fittv-two (lov), one hundred and 


lred and ftittv-four (154), one hundred and 


‘wy 


-five (ld. na ne read and filty-six 156). in the Prairie 
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six (156), one hundred and fifty-seven (157); thence south thirty- 
three and one-half deg. (333) east (var. 7 deg.) to the point of begin- 
ning, excepting from the above-described tract of land thirty (30) 
acres conveyed by party of the first part to W. B. Quigly by deed 
recorded in Book M 4, page 152, and the tracts conveyed for the 
right of way to the American Bottom Board of Improvement by 
deed recorded in Book L 5, page 610, and () a, page 5, and to the 
American Bottom Lime, Marble, and Coal Company, recorded in 
Book Q 5, page 92; also that part of said tract of land sold to the 
St. Louis and Cairo Railroad Company by deed recorded in Book —, 
page —, In the recorder’s oftice of said St. Clair county, the tract 
hereby conveyed containing 500 acres, more or less; together with 


7 


all rights as riparian owner to the aecretion or sand bar lying north- 
westwardly and between the extended lines of said land herein de- 
scribed, situated in the county of St. Clair and State of Illinois. 

A deed of trust for the same premises by Edward Rutz and the 
other grantees in the last-mentioned deed, viz., Bushnell, Hender- 
son, Lippincott, and Hilgard,and their wives all joining in the deed, 
dated December 235d, IS7o, to William C. Plass and Augustus A. 
Blumenthal, Junior, to secure payment of promissory notes purport- 
ing to be for part of the consideration for the conveyance aforesaid 
of the same lands. It was duly acknowledged by all these parties 
and their wives and appears to have been filed for record January 
12th, 1874, and recorded in Book X 5, page 83; in the recorder’s office 
of St. Clair county, Ills. 

A trustees’ deed made by William C. Plass and Augustus A. 
Blumenthal, Junior, as trustees named in the last deed for the same 
premises, surveys 149 to 156, inclusive, in the Prairie Da Pont com- 
mon fields of St. Clair county. It is dated January 24th, 1875, and 

is to Orlin H. Miner. 
1U5 A deed from Orlin H. Miner and wife for the same prem- 
ises, surveys 149 to 156, inclusive, to Edward Rutz and Wash- 
ington Bushnell. This deed is dated January, 1878, and is acknowl- 
edged under the date of January 25th, 1878, before a notary public. 
[It was filed for record January olst, 1575, and recorded in St. Clair 
county, In Book 145, page 559. 

A deed from Washington Bushnell and wife to Edward Rutz, 
dated March 19, 1883, for an undivided half of the same surveys, 
14) to 156, inelusive. It refers for a particular description to the 
deed before offered in evidence from Blumenthal to Edward Rutz 
and others, recorded in the recorder’s office in Book X 5, page $1. 
This deed was recorded April 10th, 1853,in Book 171 at page 55. 

\ deed roi Bushine I] and wile lo bod vara hiutz, late d March 7th, 
ISS3, and reeorded March 10th, 18585, in Book 179, praee Jo, for an 
undivided half of the premises. 

A certified copy of the field-notes of these same surveys 149 to 106, 
Inclusive, as follows: 

Certified copy of the original field-notes of private surveys, Illi- 
nois, so far as the same relate to survevs numbered 149 to 156, in- 
clusive,and known asclaims numbered 1098, 1450, 1454, 1439, 1453, 
1180, and 750, in Prairie Du Pont common fields. 
b—ILoso 


inks, thence with Trotier’s line S. 41 20 EB. 99 
the hill, 
more 15 in. dia. bears S. 9 W. 16 Tks; thence with the hill S. 
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}, {) ‘Wie al Bi, id Not: S fT ‘a Surveys 149 tn 156. 


urvey No. 149 Re eord No. LOOS. 


" } , . > . , : : - 
reved forthe heirsof Francoise Grondine. Beginning atastake 


.lower corner to F. Trotier, from which a 
irs S. 10 W.17 I’ks, a do. S 1n’s dia. bears N. 72 
) | 7 toa stake at 
n which a red-bud 8 in’s dia. bears N. 38S E. 20 |lk’s and 


Zh \V. 14 ue LO a staxe. rom which ra red-bud 10 in’s dia. 


, ’ - ¢ + ’ ' : -_ } } oe 
ars \ oe! \\ im”? i KS, A haekberry 


W. 14 lks: thence N. 41 20 W. 99S po. to a stuke on the b’k 


' ‘ 


‘ *, 


7 1In’s dia. bears N. 15 
= 


i sycamore fins dia. bears s Lf W. | |’ks, 
) ins (ia. vea&rs N Ze I £0 ks: thence N. 25 Ie. with the 


river 12 po. to the by wining, containing (2 a. 19 po 


Surve 


eurvey No 150, Ree rd No 1450. 


yed for Clement Allary 72 a. 158 po.of land. Beginning at 


on the M. river, lower corner to Grondine, from which a 


> in. dia. bears N. 4l W. LOL Ks. a sveamore 10 1n. dia. bears 


N. 45 W.10 I’ks, thence with Grondine’s. line S. 41 20 E. 998 po. 


toa stake 


W. 16 
. 2 ee 
W. 201 
from W 
12). dia 


which a 
bears \ 
a stake 
yaa ’ks 
an ash 


bears S 


river, fron 


ins. dia 
ginning. 


LOD 


Bee fy 


, . } . S Be - . Bs ; — >, a 
Ht Lie OIL, Trot which a red-bud lt) Ins din. vears N. a, 


.AS. @ I) i c be rr i Ins (| <i { ifs N Lo \ | i ks: thence s. 


‘ ) han 3 " . ‘ : ; . os — " ] i ‘* | vi. 
t ue LO a Stuatc, ITPOM WiiiCil a rea-DOud O lth. Gla. bears N. he 


ks: thenee N. 41 20 W. 1,000 po. to a stake on the river, 


mich a SVCarnor ill dia. bears s. Lf W. } ks. nu cotton D 


bears N. Zo bk. 20 ks, N. 28 E. 12 po., to the beginning. 
Surv sé y No. Lol. Record NO 1454. 


] , ? . ’ ’ '] sf ré. 1a" ; 
Ved | | Jean Bapt SLC ( a ii rant 4°? it bedi Po), I} Fit) ni iif at 
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thence with the hill 5S. 26 W. 14 po. to a stake, from which 


. ‘ ‘ :) . ‘> . " ° 
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Survey No. 152. Record No. — (not entered) 


, ] ‘ —s ’ ; ‘ on 
Surveved for Jean Baptiste Gendron 37 


> @. 1@ po. of land. 
pDning at a stake on the bk of the Mississippi river, 


lower corner to J. B. Chartran, No. 151. from whieh a svcamore 11 


In. dia 


ks, then [ 
stake at the hil 


ears &. SJ \\ 


bh J. Bb. Chartran’s line S. 41 20 E. pUU2 po. toa 
l, from which an ash 6 in’s dia. bears N. 2 23 Lk. 3 I’ks 


‘ks and a ditto 7 in. dia. bears N. 51 E. 24 
Ce Wi 


- 


3; 


RENJAMIN SEEGER ET AL. VS. EDWARD RUTZ. 48 


a mulberry 4 in’s dia. bears S. 35 E.7 I’ks; thence with the hill 8. 
26 W.14 po. to a stake, from which a hickory 5 in’s dia. bears N. 66 
W. D I’ks, il red-bud Oo in. dia. bears N. 65 ae l’ks : thence N. 
41 20 W. 1,002 po. to a stake on the river, from which an elm 14 in. 
dia. bears 8S. 38 W. 10 I’ks and a cotton 6 ins. dia. bears S. 39 E. 16 


] 


I’ks; thence up the river N. 28 E. 12 po. to the beginning. 
Survey No. 1538. Reeord No. 1459. 


Surveyed for Louis Gendron 146 acresand 50 po. Beginning ata 
stake on the River Mississippi, lower corner to J. B. Gendron, from 
which an elm 14 in. dia. bears S. 38 W. 10 ks. a cotton 6 in. dia. 
bears S. 39 E. 16 I’ks, thenee with Gendron’s line S. 41 20 E. 1,002 
po. to a stake at the hill, from which i hickory 5 ins dia. bears N. 
66 WO l’ks, il red-bud 5 ins. dia. bears N. 65 Kk. 1] ’ks: thence with 
the hill S. 26 W. 28 po. to a stake, a b. O. 6 in. dia. bears east 15 
ks, a red-bud 5 in’s dia. bears 36 links: thence N. 41 20 W. 1,008 
po. to a stake on the b’k of the river, from which a syeamore 7 in. 
dia. bears N. 25 W. 7 V’ks and an elm 11 ins. dia. bears 8S. 37 W. 3 
I’ks; thence N. 34 E. 24 po. to the beginning. 


Survey No. 154. Record No. 1453. 


Surveyed for Jean Baptiste Chartran 147 a. 20 po. of land. Begin- 
ning ata stake on the Mississippi river, iower corner to L. Gendrons, 
No. 153, from which a syeamore 7 in. dia. bears N. 25 W. 7 I’ks, an 
elm 1] ins. dia. bears S. 37 W. 352 l’ks; thence with Gendron’s line 
S. 41 20 E. 1,008 po. to a stake at the hill, from which a b.O. 6 ins. 

dia. bears east 15 I’ks,a red-bud 5 in. dia. bears 36 I’ks; thence 
106 S. 26 W. 28 po. toa stake, from which a red-bud 7 in. dia. 
bears Ss. 1] W. 20 l’ks, ii do 12 ins dia. bears N. 2 kK. 20 
’ks.; thence N. 4120 W. 1011 po. to a stake on the river, from 
which a cotton D in's dia. beuls N. de l] l’ks, il do. . ins dia. bears 
S. 14 E. 20 |’ks; thence up the river \. 34 E. 24 po. to the beginning. 


PA 


Survev No. 155. Reeord No. 1180. 


Surveyed for Louis Garvais, in right of Porvard, 73 a. 125 po. Be- 
cinning ata stake on the Mississippi river, lower corner to ime ° 
Chartrans, No. 154, lower corner to J. i. Chartrans, No. 154, from 
which a cotton 5 in. dia. bears N. 32 E. 11 I’ks, a do. 6 in. dia. bears 
Ss. 41 k. 20 Il’ks, thence S. 40 20 E. 1,011 po. to a stake at the hill, 
from which a red-bud 7 in. dia. bears S. 11 W. 23 I’ks and a do, 12 
in. dia. bears N. 52 E. 20 I’ks; thence S. 26 W. 14 po. to a black 
walnut 5 in. dia. bears N. 50 W.15 ks and an elm 9% in. dia. bears 
S. 50 W. 27 I’ks: thence N. 41 20 W. 1,014 po. to a stake on the b’k 
of the rive r, from which a cotton 7 in. dia. bears N. 60 W. 56 l’ks, 


a do. 6 in. dia. bears N. 8 W. 46 ks: thence N. 34 EB. 12 po. to the 


vec inning. 
Survey No. 156. Record No. 750. 


Surveyed for John F. Perry 222.5 po.. Beginning at a stake 
on the Mississippi river, lower corner to Garvais, No. loo, from which 


5. atk NO Meet > 3 
as ate tt Se eh he lame emt mes a atti ta te ae 
7 ey - 
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| 8 W. 4 I’ks, thence with Garvais line S. 41 20 E. 1,014 po. to a stake, 

| at the hill, from which a black walnut 5 in. dia. bears N. 50 W.15 

| Vks and an elm 9 in. dia. bears S. 50 W. 27 ks: thenee with the 

hill S. 26 W. 21 po. S. 2] W. 16 po. toa stake from which a red-bud 

5 In. dia bears S. 8O fk. 13 links an il) elm t) in. dia bears N. S4 

oa stake on the river, from 

which a cotton 24 in. dia. bears N. 50 W. 7 ks, a sveamore 1S in. 

dia. bears Kk. 19 l’ks: thence up the river with the meanders N. 28 
K. ob po. to the | 


cotton 7 in. dia. bears N. 60 W. 36 Il’ks and a do. 6 in. dia. bears N. 


“ 


’ or «sfe a" 2 & |S oy | | ‘ 
Ie oe? LAS, { eit +. rs \\ ifrife po 


107 AupbIToR’s Orrick, ILLINOIS, 


* ; - ; ; 

= | i ‘ | | rT). Ni ( her oth. LSSt. 
| = [> , i ; . bs , ] 4 . 
l, Charles P. Swigert, a : | ic accounts of the State of 
[llinois, do hereb: tifv that th folng and annexed imnstru- 
‘ j ‘ ; 4 1 ; j a a . 
mentis a true, lull, ahd correc O} original tleid-notes of 
lr \ iz ry 4 ' ~ | | ’ . ’ } ? mh? ’ | Tg) ? \? °'S 
2 | Li . ‘ ; i . ‘ . Riiit i‘ ; ‘ Lo Surveys 

} ] ? ‘ Et 6. | 

numbered | p bedt), rOowh as ClalmMs numbe red 

{ #. ez } ] <s i ; F | - rect , . a >| : | . 
LOUS, 1400, L4ot : Leder, Ld i «v0, now on Hlieinand form- 


In testim yw ) to su ribe my hame and affix 
the seal of my « . ae i, the day and vear first above 


CHAS. P. SWIGERT, 


] " 
[sy {] ] A fetal i, ‘; / / }, id leeounts. 
i ; ° 


Q. What relation are you to the Augustus A. Blumenthal who 
was grantor in the deed read in evidence to Edward Rutz and 
others ” 

A. | am his son. 

Q. Are you acquainted with the surveys 149, 150, 151, 152, 153 
154, 155, and lobin the Prairie Du Pont common fields in St. Clair 
county, in this State? 


A. Yi ens 


‘) 


’ low long have you Known that property ; 
\. Ever since father bought it. 
} ? ‘ 
q. About what vear 
A. It was along in 1849 or 1550. 
- ‘ ‘| ¥* eT ] } . , . . . 
Q. Ilave Vou tie OFlSinai Geeds Vou! father yot in your posses- 


A. Yes, sir. 
Q. You can take them out and refer to them if vou wish—deeds 
. ’ | : “ : i + ’ , ! '% "| to ~~ he ° 
or anything of that Kind; vou know when your father bought this 
‘ ” . a | J 7 
land 


A. Yes, SIr. 
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108 Q. You know the parties from whom he bought? 
A. Yes,-sir. 

Q. Where were they living at that time—Lacroix and Penso- 
neau ¢ 

A. Lacroix was living 1n Cahokia; Pensoneau in Prairie Du 
Pont. 

Q. Who had possession of these lands at the time your father 
bought them ?. 

A. Lacroix and Pensoneau. 

(). In actual possession at that time, were they ? 

A. Yes, sir. 

A. At the time your father took deeds for that land in 1849 and 
1850 who had possession of the same up to 1873—till it was deeded 
to Edward Rutz and others ? 

A. I was there and some more people, tenants of his. 

Q. Who was in possession—who were you there under? 

A. My father. 

(). Your father, Augustus A. Blumenthal, had possession ? 

A. Yes, sir. 

Q. What buildings, if any, were there on the land ? 

A. Well, the house that I lived in was a two-story frame, which 
cost pretty near three thousand dollars 

Q. When did you go to live on the land ? 

A. It was in the winter of 1863 and I864—along about the end 
of the year 1868; went over on the ice; the river was closed. 

Q. Do vou know who paid the taxes on the land while your father 
owned it from 1850 to 1873? 

A. My father. 

(. Have vou the tax receipts 4 

A. Yes, sir. 

(). I will offer them in evidence formally. There isa large batch 
of them. I will give the dates of these receipts. Tax receipts for 
surveys 149 to 155, inclusive, paid 1550, for the taxes of 1849, signed 
by the county collector of St. Clair county. 

Tax receipt for surveys 154 to 156, same year, separate receipts, 
lorty-nine. 

Also tax receipt for the taxes of 1551 on surveys 149 to 156. 

Tax receipt for the year 1852 on the same surveys, 149 to 


156. 
109 Tax receipt for 1853 on these surveys signed by the county 
collector. 


Tax receipt for 1854 on these surveys. 

Same for 1855 on these surveys. 

Same for 1856. 

Also for 1857. 

Also for 1858 and 1859and the year 1860, and for the years 1861, 
1862, 1865, 1864, 1865, and 1866 on all these surveys, 1867 on all 
the surveys and for the years 18658, 1869 on all these surveys and 
in 1870 on two of the surveys, 155 and 156; and another receipt 
for 1870 on the other surveys from 148 to 154, which makes 
them all. 
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Also a tax receipt dated June 21st, 1872, on all the survevs for 
the year 1871. 
I will also put in evidence these other receipts, although I have 
got already more than I need—more than seven consecutive years— 
but since I have them here I will put in receipts on surveys 149 to 
93 1n 1847 and also on surveys 149 to 155 for the taxes of 15849, 
and on surveys 154 to 156 for the taxes of 1849 and on surveys 1o4 
to 156 for the taxes of 1848, and on surveys 154 to 156 for the taxes 
of 1847 and on surveys Lot to 156 for the taxes of 1546, and on 
surveys 1058 back to 149 for the vear 1546. ' . 
(To the witness :) You stated that your father had actual posses- 
sion ol the weary from IS49 and LSoo, the date of these deeds, up 
to the time he sold out to Edward Rutz and others under the deed 
read in evidence in 1875? 
A. Yes, sir 
(). Ile oecupied at by his tenants and part of the time you were 
one of his tenants 
A. Yes, sir 
Q). What part of the premises did you occupy ? 
A. On the western end of the surveys on the river bank. 
QQ. Western end of the surveys? 
A. Yes, sir 
(. You stated you moved over there in the winter of 1863 and 
LS64? 


A. Yes, sir, = 
Q. And you moved into the house then on the premises ? 
A. Yes, sit 
110 Q. Will you state how far back from the river bank as it was 


in the winter of 18635 and 1564 this house stood into which 

you moved at that time? 

A. Very nearly half a mile back from the river. 

Q. Do you remember the fact of your father having the premises 
surveved in 1850” 

A. Yes, sit 

Q. What surveyor did he have to make the survey ? 

A. William L. Deneen. 

(. What office did he hold? 

A. County surveyor of St. Clair county. 

The Courr: When did he have them surveyed ? 


A. LSOv. > 
Q. Did you personally know of that survey ? 
A. Yes, sir; | carried the flag—ran three lines through. 


What hi did he run? 
4 The north line of 149 and the south line of 156—division be- 
tween us—gentlemen from Washington city. 
(. Ran the north line of surve y 149 and the south line of survey 
156? 
A. Yes, sir. 
Q. And you also meandered along the river bank ? 


A. Yes, sir. - 
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Q. Were you with him when that was done? 

A. Yes, sir. 

(). Was the river bank at that time further westward or further 
eastward than the old surveyed bank ? 

A. Further westward. 

Q. Did the survey cross the space between the old river bank and 
the bank as you found it in 1850? 

A. Went out to the river. 


Mr. Bett: Did not go west of the water line? 


(). Did not survey in the river, I suppose ? 


A. No, sir. 

(). But you surveyed out to the water's edge? 

A. Yes, sir. 

(). And meandered along the water’s edge ? 

A. Yes, sir. 

Q. On this piece of land which had formed between the old sur- 

veved bank of the river and the bank as you found it in 
111 1850 when Deneen made the survey. How did Deneen run 

the line across it as compared with the south line of these 
surveys ¢ 

Mr. Bet: What do you mean by old survey? 

(), On this plat marked old river bank. 

Mr. Bett: What year was that surveyed ? 

(). 1814 are the figures given here. 

Mr. Bett: What does this witness know about that survey? He 
was not born then. 

(). He knows about the line of the survey. 

Mr. Bett: I don’t understand him to have said so. 

(). Iam asking the witness. You ran across this land which had 
formed between this line marked with yellow letters as the old sur- 
vey of 1814 to the margin of the river, as Deneen found it in 1850. 
How did he run the survey ? 

A. Ran straight out to the river. 

(). Extended the south line in a straight course to the water? 

A. Yes, sir; and our fence was built right on this line. 

(). Your fence was on a straight line right to the river? 

A. Yes, sir. 

The Court: Parallel with this line ? 

A. This line here (pointing to the south line of survey 156, as 
represented on Exhibit B): thislinehere. These people from Cahokia 
would come and cut wood, and father had this(pointing: to a space 
e'ong the north line of survey 140), as represented on Exhibit B) 
cut out thirty feet wide so as to mark it; had a road thirty feet wide 
cut through, and afterwards built a fence on that, and then they 
hauled off the rails—in 1862 had a fence, and they hauled the rails 
all up to Cahokia. 

Mr. Bett: Where was the western boundary when Deneen ran 
his line? 

A. The river was the western boundary. 
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Mr. Bei: Is it marked 
(). The west line? 
Mr. Bete: 
Q. That’s Hilgard’s. 
Mr. Bett: I want to k 
Where is the western line « 
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there ? 


[Is that the line? 


now what this witness knows about it. 
if Deneen ? 


A. It 1s along in here somewhere. 


i12 Mr. Ber: 


Where Is the old survey line? 


(). This plat was made by Hilgard and can be explained 


by him. 

(). You made some stat 
the river. On what line d 
tions ? 


A. On the line of the ar 


river. 

(). | understand the surs 
extends straight to the rivi 
accretions ? 

A, Yes, sIr. 

(). | understood you to si 
of one hundred and fifty 
forty-nine. 
veys out to the river: 
aceretions 7 


how 


A. Just the same as we did 


(). Was there ever anv d 
as to how their lines-shoul: 

A. No, sir. 

(). For the whole twenty 
this is the way vou oecupi 

A. Yes, sir. 

Q. When vou moved ov 
Was some distance f 


A. A halt il mile Ly Lwee 


(). That was the winter o 


| 


‘ ) . ) +] 4 } ’ 
moved there did that bank 
(). Commencing cay 


_ 
Ts, 7 * 
A. Yes. ww) 


) What particularl, cal] 


). 
the bank ? 

A. lL sed tO 
siderable dist rice back 
yard we had at Carondelet 
wood back. 


A. Y« = Sere 


@. Why did you have to 1 


A. Fall in the rivi 
115 (). 
A. Yes, sir. 


Ilow did they 


llow ii 
nme and the river neariyv 


* In IS6o anal ISO6. 1t col 


nave a [tot of 


(). Had to move vour wo 


ement about building your fence out to 
id you build your fence across the accre- 


pents. Survey went straight out to the 


ey of the Prairie Du Pont common fields 


} 


lof bending off south across the 


sy? TPal F 
‘ itisteal 


ate that people owned surveys next south 
six and next north of one hundred and 
space in front of their sur- 
extend their lines across the 


"tk is, 
OCCU if} 


did they 


between these different occupants 


’ ‘ ’ > vs. b : _ 
j lye CALE ied aCTrOSsS the aceretions : 


ispute 
' 


vears from the time you first knew 1t 
} “s> +) 


sap ' 
: ' est ‘ ae 
(dd until vou soid to Rutz In 18(3 | 


— 
—. 
——--< 
~ 
—~ 


im) ISbo vou said the river bank 


ir West of the 


, 
nouse 


llow soon after you 


+?) 
‘ Thi ‘ _ i aAWil\ 
: . , 
> m ' . . " *¢eaer 5 
nmeneed caving In pretty bad. 
, i 
’ ’ ‘,? 
- 1s ? i TNtit) 
i i i i , i i 


el your attention to the caving-off of 
’ ; . . 
bank. Set ita con- 


r this wood away toa brick- 
Made me lots of trouble to move that 


, , + < 
I dant 


(in account of the bank washing away ? 


| 
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% yr? % " it 4 : ’ , ° . . , 
} () Wnen had vou Dlace d the wood there before this attem pt to 
4 ) 43 — > «é) 
move it bacK oecuUurred 
: ] | . : + ] , 
A. Tlauled it there in the spring 
: | ¥ . l; j ‘vy , . 2 - ; ] ‘ i. sy > . ] 
yy J llow often did that oecut [7 lnad to move your Woo 
} ; ‘ oa ae iene ’ Bisenms Suntin fi Sueeen 
back Irom the river bank to preve \ ne mtouie §FLIver: 
' 4 | . ; » Bo ; , 
A iy \ ry ‘ | | i% rt WoOoUuULG a. aA i * 
> > 
(). Vuring what vears 
’ , - > ; ; =—_ 7 | 4} - i . 
A. Let us see—1S65, 1566, 1567, a | think IS6S. 
e . . . ‘ 
7, \{ Wrisil 1 wt i] or ~ i 1} () \ it \\ rid these rises oceur ? 
i 
\ a ’ ’ ‘ ’ *? \1. . | ? yy} i} ‘ ‘) “ly ° 
- nes along In wWWla O] | SOMetLIMmeS Ca&Prile?”. 
3 oe 1. ae or - a = 
i, \! li a \ ypehii\ WECAS | ‘ >" i 4 WOU each Spring rise 
or |] 1 or water last 
‘ 1 } 47 : A. . r on P a ‘ } ‘ : Y . . 
A Well. all th Wav irom iour | eight WeeKS and sometimes 
f — ’ 
\ ' |] } —— , +] ; ») 
LY Wii yould be the averace ten ih OF LIME 
1 Lb ~ ‘ ‘ J itl av 
; . Fy } | . . ~~ )] - . 
a, } | s [ 1 bLibat rf Commenced Cu ner away rapldiv., vou no- 
"ew ’ ; i , 
ticed, y about ISbe and LSb6 lL went there About how 
nu hd would go ln a I sec or tlood ot tour to six 
l 2 . 
Weeks ae >! 
‘ \\ P r . } } | , : atte 
A that varied a wood dea i the Way from filty to a 
’ ! ‘ ‘ j : oy ‘ nas 
hundred eect sometimes 1n a 1 | Wav——cul oll a Sirip all 
chit 
() Could you see it g 
: wet 
, 4 “. ’ 
| al . Go, i 
’ ‘ ; " + * ’ ’ ‘yf | . > a . 
YW. © | circu | out It——the manner In 
\ rit ; i] \\ I \ ~ \ | 
. 
4 . Thi ink was very ) isa stratum of coarse 
A; — ;, — 
2 Sand below on Libis grounhad ne in under there 
’ . ie 
| ‘\ iif lt TLR Ls PP CPOW TI i I to fhiteen f [ wide— 
a; a 
. Wel roWt) ii nt Ole 
% ’ 
(). Llow often would that occu 
, ’ + ‘% ] , ] : " ‘ly 4 . ’ F 
cy it \ i | .? } (oii ay ‘ i ‘/)' i . then mavbe 
: " = ] ; . ’ j ‘ " ; sy? $ —s *e , 
it would stop and commence: nt it would cave out 
, , , 
Ian cadv ike at one piace and it would s da long 
: i 
VN ( ihawele 
° : 7 ° Fr ‘y% : ] ’ 
\J Low much would gomad Fi) 
’ } : 7 
A. it would go very tast 
‘ ,7 
L14 \) When it Was CULT ac? | 
> A. Pretty ne ira DIOCK O i would cave olf there ina 
aa ()] LWo Sometimes 
: \ I i, | lr ow ° , , aw Il leo 9 
LJ. \\ iif ; Vou <i \ il pio rw ‘\ ict 4°? : rt’at —-. ity Vio no 
A. Yes, sir. 
ea* . , : 
\) lhe amount of aA citv DIOCK Would ive Ol l}aadaayv or night 
sometimes ? 
A. Yes, sir. 
' I : , ; _ Ls —— , ) 
() An i vou could =e °<° if 7 ; ill Liles ie i iA ana nlASsses : 
A. Yes. <iT 
(). How did it continue up to 1872? 
. . . . + - 
A. Kept on that way. It was some four or five hundred feet away 
fa , ;, etl -28 92.8 a eee : ia 
irom my house. I was still living inthe house. Started there along 


 Bicicags le IOV) 
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about the middle of the day and commenced to cave. I would go 
to work and move out—had a house a little further down. in the 


’ 


. . } a. } ? } a. 
field fixed up; took my things out; worked ail that night taking 
out the casings. My father said when 1 vot to going to save what 
; ’ } 1} ' , ‘ . - , } ' ‘oe 
we could of it. and we worked all that night and took out the cas- 


ings ; had Some more men there and ke pt on at it atte rwards : took 
us some seven or eight days to take it down. It was built upon a 
one-story rock foundation, which we intended to fill up around for 
a cellar, but found it caving, so we wouldn't spend any more work 
on tt. 

(). The house? 

A. Yes, sir. It was put up very strong, an up and-down house, 
boarded up with inel boards and weat! | | 
tered. It was a good deal of work \ 
by the time we got it down the river was right at the corner of the 
foundation. 

@. And when you commenced the river bank was four or five 
hundred feet west of the house 


4 ? -_ ‘Ten At | | j . —T ee 6s n° | 1 ' — r * t 
Before ISsi2 Loe DANK NAG Worl away trom a hail a Inliie Wes 
. , ¥ , : , 
’ ii ’ , ‘ : . ' Pes saris ; ‘ ; 4 
of the house Lill WILKIN it) l] ‘Ji iba yf i] eeteee ; sen ‘Pi it 


A. Yes, sir. 


x ole | ‘y? ] ’ , : ] , | '*y ? } . ) , “J 
115 amiarrmMed Hlidd COPIINeMNCeA bct ALLEL Lilie? PJOLUSe GOW Ti 


7 ; : 
'% ‘ ' ’ : , ey tary . 
(). llow i (iid i can't Vi ) | > TAKS P.Pla ' fatryy i 
A. A little over eight davs: got it down and Its pped caving 
, } * ' ! 7 . 

. ‘% ¢ = . , * ' " ; : *\ 4 " ® .—. ; > 
the house was OUILLL WILh An ell to ] MICK [ere and a si pretty 
- : 7 P iz . , 
‘ re . ‘ : . ; ' : y . 1 t y 
arge here wi na poreh where pnere Wa lO) POUTIGALIOT i cuved 

‘ . 

} ’ , ’ ’ ’ 

‘ , ti '% + ’ ’ . . . 
on back to the foundation u ier the Kite l parh, Wire i staved 


till the next spring and then that caved off. A well was under 
that—under the kitchen 

(). Then. lun lerstand, in the same tlood, 1S72. it came lj { ‘the 
back part of the foundation ? 
Yes, sir 
d. Then it stopped and no more went that vear 
A. No, sir 


Q. Left the foundation of the ell—the kitchen where you hada 


o—— 


@. And in the next spring—1S73° 
A. Caved otf and wet 
Q. How far back ? 

A. I guess it must have taken in a hundred feet back 


- 
“ 
_ 
“a 
- 
~ 
-_ 
on 
~ 


Q. The spring flood of 1873 took away a hundred feet eastward 
of the house’? 

A, Yes, sir 

Q. Were you there when this property was surveyed in 1873 by 
Hilgard ? 

A. Yes, sir. 
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Q. Here isa map. Mr. Hilgard will be here this afternoon, who 
made the map, and it will be explained by him. It locates the house 
spoken of by this witness. That is the river bank in 1873, and in 
the spring of 1872 the house must have stood about a hundred feet 


westward of this river bank. On which one of these surveys did 


the house stand ? 

A. One fifty-one, I believe. 

(). Survey 151 would be there (pointing to survey 151, as repre- 
sented on Exhibit B). After it got back to the river bank as it was 
surveyed in 1873—the survey made by Mr. Hilgard, who also made 
this map-—did 1t continue cutting away after that? 

A. Yes, sir. 
(). On the map here is a line marked river bank 1884. Did 
116 =the water ever cut back as faras that line? You are familiar 
with this map, are you? 

A. Yes, sir; I have seen it. I saw it had cut back that far. I 
left in 1874. 

(). In 1863, when you moved on this land and took possession of 
these surveys, with the river bank as it was then, where was this 
body of land then called Arsenal or Quarantine Island ? 

A. Just a little below the arsenal. 

). Was it in front of these premises at all? 

A. No, sir. 

) Which side of the river? 

A. West side of the river. 

The Court: Which side ? 

A. The west side 

Mr. Bert: The Missouri side ? 

(). Did vou notice anything in particular which caused or ap- 
parently caused a movement or flow over against the Illinois side 
opposite these surveys in 1865, 1866, 1867, 1568, and 1869, when it 
ie@ii aw iV there so rapidly 4 

A. ‘They had a dyke put away below the arsenal, which was driv- 
ing the water over there. 


(). Who had that dyke put in ? 
\. The city of St. Louis 
(). The dykes are indicated on the map here, which is marked 


‘4 


. ‘ : 
“=, } » ‘ ss BB? 
sriiis , 


The Court: Where is that? 
(). Ilere is one and here is another (pointing to the dykes on the 
Missouri side of the river, as represented on Exhibit B) 

\. llere is one The island was just al rig? ith here then. 


~~ 


i} 4 & [his is water here now ? 
A. Yes, sir: at the present time. Here is the island now—all 
drv land over there eastward. 

lhe Court: | 
(). | will ask the witness. Do you remember this bank where 
the river finally cut away back into the land where survey was 


low is it now—about the same elevation ? 
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A. Well. I have known that island to be connected with the 


\lissour! shore altogether. 
in ISDS and 1859. I believein t 


11s 


sand from the lower end of it all one wi 
(). Did you drive your team right on 


’ 7? 
Gryv all 


A. Yes, sir. Then it was all 
hauled right there 


\ es, SIT. 


ie current of the river was then 


Ie 

). No island at all, then, in front of 
A. No, Sir. 

(). Ilave you noticed the manner in 
the island down to and in front of 
as hear as you can how 

\. It would eave off at the upper e: 
and the river would 
llows, cottonwood, a 


! 
" ic 1 ry | 
se thls Woul! 


(). Where wou 
A. The lows r ¢ nd. 


} ? . 
| ACU) 


‘ 
. < ' ; 
id the bar 


four to elght Weeks du 


? 
iong Wwayvs—sometimes two oO 


spring rise ol 
, a ‘ aneoe cl ' ; ; 
©. Ref rring to the Width Ot ci 


4 
A. \ CS, Sil. 


, , “se 
(>), Citv blocks varv. How lone w 


‘4 
\. Say a quarter of a mile. 
() When the water subsided would 


‘J 


It would he 
lirst. small willows would grow 
Yes, sir. 

Phiek crowth all over it ‘ 
te 

| 5. Sit. 

(). What would take place at 
A. lhe W would row 


. = 
¥ ‘+ ; ‘ 


yf ; ‘ij ij 


hiows 


Up DelLOW, 


‘ ' ' = ’ 
, " ; ° . . | > i 
(). About how iong wouid be the n 
‘ : ’ 
\ \bout e Sate beth 
' * 
M +s ii ‘¥ i 3.3 
| ‘ } 
Lie 4 \\ . 
T) ~ 
a : 
\) j }é | rhe ‘ ’ \ 
; } 
il ii? i 
4 , 
\ Yes Sil ra i | i 5 
. ga i manner | rsta 
r ) 
torn front of the survevs 


Hlow long would that bar be whie! 


| know we use to haul sand there 


he wiinterof ISOS we hauled 


nter. 


the way up, 


eastw irdly of 


, ‘) 
Lnese SuUrvevVs : 


. , r 
{ i LI1@ DATS | 


} ’ 
' , . ‘ ‘ * } . . ‘ ; 
howe =| ali tiat bcoWwe ] ‘ ii ‘ 


and the teams 


? : ? ‘ 
Lhe isian | 4 


ormed below 


‘ ’ . 
se surveys? If so, deseribe 
' ry | ] ' "sy ; , ‘ 
lid hOTiTr —sort of a 
would be a Dar come up 
would erow LI}, and the 
x 
if nad away of below. 
° . ‘) 
r or lower end ‘ 
,I¢ , 
would form in one flood or 
‘ OCKS nie 
i i 7a CY 
, , 
pe uncovered at some 
» 2 
Peal 
’ . , 
Vou fal is war | ind it 
; : ws 
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(). Ilow was it in 1884? 
A. Pretty near all dry land when I was over there. 


(). Were vou across there in 1554? 
4 ’ ° “ , a . | 
A. | forget whether it was in ISS4; went over there once In the 
{ e 
sat 
(). Do vou remember testifying about that before—about going 


A. Yes, sir; I believe I did. 
(). When you went over there you saw dry land. Point it out— 


dry land trom what point 


. ‘ ’ ’ ’ +) 
(). (‘ame over from the Missouri side and went on the other side‘ 
. , , , , } 
‘ " . 7 ’ i ¢ sat ee) " . ‘ ; " 
A. \\ muriied ub nh here CrOVel nent DULL Th PTOCR AONE Dere. 
P i 

] | } 1? , ** j 1] I ° 7 — 
Lal ma nere aha walked Libr: Came ULrOUvE Cre: Watined OVePr adry- 
- . 
shiod bhis thing was all growh up WIth Willows cottonwood and 
WILIOWS Lihat biehih there naiatlng Lil crint Of about o feet). 
4 | | ' > -« ] | | : . ] . 
Drvey over here than there Phat was di indi wien went there 
. ; ‘| ; ; : | ; , , ‘ — . | } «6 > = 
alee ne to Lae Space MmLervenlhne Ly vi ne ine marked rivet! 

| 
: = steland in fran a I? , 
DANK, LOS4 and the sand bars or Isianhd in tront of the nutz sur- 


; se «ss , 
No atan ordinary stage tiel wouldnt be Nuch water 


there t you can see it going up to St. L son the main road— 
you cah see ncross on the wianhad Irom tlie CeL cur 


| io? ] +f . ; } ae | 5° | i, 
\) Is it as high as lt Was Ih the eariler Hood 


upto hel 
: 
. " ? 4} 4] ‘ . ; , Re rs] *% “ 
XJ. \1 Lacquainted With re Cli ra if bat KO! Lie TIVer 
: 
, 
on the opposite side—the side Opposite these surveys 
» * . 
A Ves <1} 
™ ’ Pa 
\) . tif Wwilatl it ls 
[> 
A. AAPL A 
. . 2 e . . >» * od ? ' 
’ . " 4 - *% : , "ry ’ . a. @ cy 7 ‘ 7 < 
J [las t ere been anv material change in the iine of that bank 
' + . , | + > . ; + | ¢ 
of the river since vou have been acquainted with Il 
4. No, sir 
. . . ‘ 
ee” > 7 c ] | ] 
Q. These changes—washing away and filling in—have taken place 
;iti™ CiitiiVies VaSIIONY ay 44 chill’ Gil . am SSS bal C as ty po . 
ee 1] ide ? 
on the eastern or Illinois sid 


< 
t pat 
A. Yes, sir. 
In what way did you occupy that part of the surveys from 
1863 up to 1874 which extended out to the river? 

A. Well, I had that fenced up for a pasture. I cut a big lot of 
cotton wood out there: | don’t KLLOW : must be ih thousand or twelve 


: } oi ax a 
| fenced the thing up ior a 
ran mv fence right out 


vayvs back from the 


‘ 


’ , > ; + . . 
pon tile Uppel 
\ ( 1) CF 
er corner all 
. 
’ , 7 
s* *? 
i \ 1 O)Lit O}} Lille 
7 
; ‘ . 
7 aS ] ] vi , bank 
j il rh) Line edge I 
" 
j 
° » 
; . oO 
i ( QO > | uis and on 
+ 
? ) 
Lb vear 


| 
} % 
\\ ) i Well’ OVE! 
}') 
bod 
: : . 
; ie. 
cy ()i it 
i . } } . . 
j . sos @ . 7s vey ye) } 
Ou} father purchased it ‘ 
: 


rere with Mr. Lacroix—walked up over 


’ ’ ‘ i " Lr nased it 
\ ilked about proposing to buy it? 
" | . - 
| .y x Ce - eau came to the house when 


dee 


Y 
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Q. Just answer my question—whetler as a boy of twelve 
123 ~—s-vears old you knew your father proposed to buy this land 
and you talked with him about it and visited the land with 
him before he bougit it? 
Yes, sir. 
This is bottom land, isn’t it’ 
\ . 
(). Blutfon the Illinois side is about seven or eight miles back 
he river ? 
A. No, sir. 
). How far? 
A. About three miles. 
(). Prairie du Pont common fields extend eastward to the bluffs? 
(). Do they proc ed any further east than the bluffs? 
A NO, si? 
(). ‘Those fields are about three miles in length, are they, from 
A. Maybe a little more than three miles—on an average three. 
D/O they commence at the bluff and go westward to the Mis- 


h water, isn’t it? 


’ 
—_ 
. 


. Wary | P = PEE PE . i :' 
() yy FIC) was that vreat flood lt) Lhe \ississippi—what year== 


4 
5 , , , . 
. } : ‘ ‘ .* , ™ . ‘1 : i} "} 
WiiCT steamboats navigated ove Lo i@ DIULIS 
\ \V een ; * (| ' a s0708 
A. Well, there Was a big tlood therein 1595: 
, | l . ) 
. . *¢ 
\) vcommnemver that time, 


A Yes, sir. 
\ 


? 7>.y m Z : , 
i, LOU LIVING On lt al that LIMe 
\ 
\ Wo) SI] 
(). Your father 
1. No r 
(). Your father not. living there 
‘4 \ , ’ , 
A. No, sir: he never lived there 
. * ; 
(). Lhis louse standing vou spoke of! 
‘ \ ? 
i ~ ~]] 
AJ \\ i} 1 Wiis [ Dulit 


Q. Any house or improvement on ‘he ground in 1808° 


S—19039 
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| ; a 
A. ©). ves: there was a log-house ; several nouses on thre 


) oc] 
A. Yes, sir 
’ Who bD) 
% Menard and Mr. Goodan. 

Penants of your father? 
) he high water reach those buildings ? 7 
\. Came very near. 
They were situated on high points 
Yes, sir. 


bulk of your father’s ground covered with water? 


*7 


' His eround has the same characteristics with all bottom land 
bounded by the Mississippi—it is subject to washing away and sub- 
ject to gains by accretion—is it not? Shifting ground always, Isnt 
li—caving at some seasons of the year and at other times calning In 
area—lhow is that? 

A. Well, there is nothing to prevent it from caving because there 


u 
IS no rock On that side. 
() Nothing to prevent this ground caving three miles back to the 
bluffs ? a 
A. No: nothing I eould see 
} - } . . ses 4 
() And within vour experience there the western boundary of 
’ . % ’ } ! ° ’ . . 
this land has alwavs been shifting, hasn’t it. from vear to year? 


A. Il eantsayv; have known the shifting of it while J was there 
| i4 ] 9 1 — ] , ro } a. © ss o | . ‘ m" 
(). Shilted one way aiong awhile and then shifted another way. 
] ] , ¢ "7 ; ; . ws | 
qGidhit i [sn Liat true 


A. | dont know; can't say nyblhing about it xcept What time 


©. That’s all [I am askine you about. Isn't that true while vou 


Never saw any of it come back ” 
(). [| thought you said you helped Mr. Deneen make his survey ? 


). Well, he surveyed the river bank, didn’t he? 
\. Yes, sir; but that land was there when he surveyed it 
When was that ? 


(). And from the line of the river, as ascertained by that 
125 ~=survey of Deneen’s in 1590, the land receded to the eastward 
over a half a mile, | understand you? 


a 
on 
to) 
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Q. Down to the year 1873? 

A. Yes, sir. 

(). This house you speak of never actually went into the river? 

The movement eastward stopped when it reached the house? 
A Took Wn part of it where the louse stood before it stopped. 

Biggest part of the house would have fell in if we hadn't taken it 


(). In point of fact the ground covered by the house never did 


eg into the river? 


Mr. Epsatri: O, yes. 
A. Yes; the biggest part. 


(). Did the ground covered by the house go into the river? 
A. Yes, sir. 
(). All of 1t? 


Lhe biggest part—all except the kitchen part that Was behind 
the house; that stood till the next spring. 

(). Which way did the house front, east or west? 

A. Fronted west. 

(). Looked out on the river ? 

A. Yes, sir. 

(). Now, the ground on which the house stood didn’t go into the 
river—bvy that I mean the space occupied by this house didn't go 
into the river; the river encroached on a portion of the space oc- 
cupied by the houseand there the movement seems to have stopped. 
Isnt that true? 

A. Didn’t stop very long. 

(). Ilow soon ? 

A. Let me explain. There was an ell here. The river got right 
here and then stopped. We had taken out this part, the water fol- 
| us with our work. Caved out in here and the kitchen part 
Ill the next spring, and then that went off and took off a 
reat deal more. 

(). Then the washing next spring proceeded still further east- 


' 
t 
‘ 


ward ” 
\. Yes, sir. 
(). Took off how much ground east of the house’ 
A. Must have took off a hundred feet, 1f not more. 
(). Did it stop there? 
A. No. 


126 (). When did it take off some more ? 
A Kept on caving off at each high water. Right below 


the house it took in the whole of an orchard. 
() What vear was it? 


~S 
A (Caving al] the while | lived there. 


— 


(). When did you cease to live there ? 
A. Left in October, 1874. 
Q. Did it stop caving then ? 


a 
A. I don’t think it did. 
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Q. Do you remember the cholera of 1849? 
A. Yes, sir. 
(). Lo you remember that Ars nal iS! ind was used at that time 
as a quarantine station 
A. It was used as a quarantine after I lived in Carondelet. That 
is how | know it 
(). That was along in 1849 and the years following 
A. Don’t know so much about 1849, but I know 1n 1850 I re- 


memver. 


©. Were there any fences on 1 y when your father 


4 
’ ? } 
‘) 
bought 1 
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Arsenal Island and the Illinois shore over the tops of 
dam ? 
A. Yes, sir. 
The river is very high 
A. Yes, sir 
(). At the stage of water existing to-day 
3 between Arsenal Island and the Illinois sh 
A. Ye S, SI! 
(. But the construction of the dyke ai 
= Government put an end navigation b 


the Illinois shore in that channel of th 
A Yes. sir 
1 permanently located the ch 
and ¢ Lit » Miss rt] ri S| ore | 
sir 
? 1. , . . 
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the dvke and 


he Mississippi is flowing 


id d im by the UU nited States 


een Arsenal Island and 
r, didn't it? 
Arsenal Island 


We tT) 


te ‘e is no rea- 
have been navigable 


Island and the Ilhnols 


ir forms there in Caho- 
about that point. 

ir father's property— 

r two miles north might 
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motion of the water 
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A. Now, or when I was living on the land ? 

Q. All your life—what has been your business? 

A. Well, | have worked a good deal in the brick-yard and at the 
carpenter’s trade, and then I have been working asa farmer when I 
lived on the farm, and now I am engaged in the dry goods and 
notions business. 

Q. Never been engaged in a = the Mississippi river? 

A. No more than with a skiff. Used to pass all times of day and 
night across the river, going from my house to father’s house when- 
ever they would send for me. 

(). Never followed the business of steamboating ? 

A. No; but I have lived along the river ever since 1849; been 
what you might call an old river rat along the river all the time. 

() You stated this morning that “the city of St. Louis built 

04 some dykes on the Missouri. side that, in your judgment, 

threw the river over on the [Illinois shore * al that and 
Arsenal Island ? 

A. Yes, sir; where the saw-mill used to be years ago. 

The etlect of the dykes on the Missouri shore was to throw the 
current of the river around the head of the dyke to hug the Mis- 
sour! shore ? 

A. The current shot right across the other side and struck in that 
point. There’s where it went (pointing to the east side of the 
river and the western end of the Rutz surveys, as represet nted on 
Kxhibit B). 

(. That's your judgment ‘ 

A. I know it is a fact 
¥. From what you saw 
A. Yes, sir 
Q. You say it didn’t run around the head of the Missouri dyke 
) 


me ee 
ww 


) 


*) 


o- 


and hug the shore 
A. Didn't LO around the head of that one. 
(). What one? 
A. That upper dyke at the saw-mill 
That is what is known as the Bryan-street dyke, isn’t it 

A. Don't know; don’t know the name of the street. The city 

wr beat and tried to pull if out. 
That has been removed ? 

—. Yes, sir; part of it. 

Q. Don’ t you know that when that was in, the current ran around 
the head of it and hugged the Missouri shore so that boats would 
swing around with it? 

A. | saw a propeller ranning around one day turn over on its 


side. 
Q. Where? 
A. Right at the edge of the dvke. 
Q. But I am speaking—out in the river 


‘A 
A, That Was se veral i sloel KS OUL IN the rive ¢ 
» After it struck the Missouri shore? 
A. It was about the middle of the river between the Missouri 
shore and the island. 


“~~ + 
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Q. Boat didn’t go round between the island and the I]linois shore ; 
went between the Misseuri shore and the island? 

A. Yes, s! 

@. Then your statement that it threw the water over on the IIli- 
nvis shore 1s wrong, isn’t it? 

A. No, it isn’t. 


] (). Current passed down between the island and the Missouri 
: shore ? 
. A. Water on both sides. 
— Q. Navigable water? 
. A. Some went one side and some on the other 
135 (). Where did the bulk? 


A. Illinois side. 
). What year was that ? 
A. That was along in 1866 and 1867 and before that 


Redirect by Mr. Epsatu: 


Q. Speaking about your possession on the river bank there, as I 
understand, when you built a fence, that wasn’t mght on the water's 
edge, r it a little back ‘ t 

A. A little back from it. 

(). It would stay there until the bank got so near it was liable to 

sh in? 

A. Yes, Sil 

(). Sometimes did wash in; and you say you piled your wood 


} 


: 
there from year LO year On the river bank t 
\. Yes, sir. 
(). What was it there for? 
A. ‘To boat it across. 


(). Then you used the land clear to the water for the purpose of 


4 
getting yo ir wood away, didn't you ” 
A. Ye 
Q. You (ee ave stated that you remained there on that land nearly 
a year after your father conveyed to Rutz? 


\. Yes 
Y. Remaine a there under Rutz by an arrangement? 
A. ue S, sir. 
(. Did you pay Rutz anything? 
\. Well, it was a hundred dollars, I believe. 
). You had a crop of wheat, I believe, on the land vuen you 
sold ? 
~ Yes, sir. 
And the understanding was that you were to stay and get that 
crop off? 
A. Yes, si 
(. Who has had possession of the land since it was sold and you 
left it? 
A. Mr. Rutz and his tenants, so far as I know. 
(. You said the lower end of this island or sand-bar—er what- 
— ever it may be called—got opposite your father’s property in what 
year—down the upper end of it? 
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). The ordinary stage at wha 
A. Fall. 

(). It isn’t above the 


‘ * ’ , 
() Don't We Aiwavs nave i} 
Loat the season 
. a. fh . : , 
.. That’s the season, but so: 
_ , 
(>) When vou speak of the ot 
, ] : . } _-F 
lth OTUeP LO Give Line actu \ 
time of vear vou refer to. Must! 


A Yes, sir 


ne ordinary stage ol 


). ‘| ant 
— 
another in November ? 
\. Yes. sir 
, 
. 
Mir. Epsatct: I[ referred to thi 
(). Isn’t it a fact that the d 
s thirty or forty feet? 


of il} uy 
‘ . -} id , i +} , ¥ ’ ; . 
ane Pr, ane Lne stave o Ville 
Sstug i water preva ne al : 
’ et . birye } et 4" ’ 
f iigher, but. high water o1 
. + ; 
Oy i Vveur, Goes! L il 
. ° , 
A. Yes; to a greater or less « 
} el : Ad +] . . 
ii — bat i vi iS Veal 
a 
ee 


| ; : 
“yi ‘ ’ . 
stage at this time of t 


ou dont mean to savy it 
(). You mean to say it Is fifte 
narv stage of low water ? 

A. \ es. Sif. 


Los () 


>» ~ ’ 
his DOSS = | 


sav extended to the wa 


A. Yes, sir 


‘ 
; . 
Lilt 


Redirect by Mr. Epsati 


\). lle has asked if 
yond the water’s edge. Any qu 
fee extended beyond the edge ot 
A. No, sir. 


ite 


ET 


, 


‘ 


' 


— 
Feri Pe? ; 
Orainary = 


Vs. 


LDW 


ARD RUTZ 69 


teen feet above thre ordl- 
year 
; .% ° —. | . 
the river at this time of 
. 7 , 
‘ cre rau - 7 7 LL? © te) I 4 
‘ =e 4 ‘7 a > i‘ ue 
Tey . , Y wt , 
June and Julv—isn¢ 
’ , 
e higher that tners 
we ' 
<P § ‘7? t | t ? Vel if ™ 7 Louis, 
u tu must specify what 
a 
, 
7 3 one thing, and it is 
year 
‘ itorh *) 7) ] ] > ty tu’ " 
veen DIGh and iow water 
‘ ] ‘ ] 
} ra 1at anotner 
\ =] > ik ~ it hieh 
_ ~ 
I ' yeu _ i. t) il lew 
>) | ; 7 ’ } ] le» 
i _ te siit 4 id ’ uiv 
t seems to mea good deal 
, + 
. ; , ; 
higher in the ordi- 
than it Is int ordl- 
1 of these pi lises you 
m havana: tha tora 
SSiotTl DveVOnd Lif Wwiters 
. ’ 
; ] i! \ > ~ 1} le - 
; . » ad } Ts 
ii™= i Pe , \ ~Liiti iiis 
: . ; } 
VYiiVere it CT) }CC] 


< testteammcnc a 
»rrry 
. ry 4" | 1? | 
| it oe | ’ — EDWAKhD sv * L 44 
: AMIIN SEAS 
I : ;*% 
i} TTA 
§ 
} «) 
] s/t 
7 ., 
. om * . ; a (ry ) (i 
’ | 1 a * 
] Al ‘ ; 
yy ¥ = +* got aa . ~ } ' 
{) if - 7 pa WOO 
‘4 . ’ gare t)i 4 LiitA e 
i 
| . 
\ ‘pl 
\ 
. 
‘ , | a 
1 i : 
‘ : , | 7 ’ ‘ 
| | I i ‘ aA 
' , 
t } : ] 
> 
4 
" 
\ y as 
a 
f 1 Wy ! r + 
; 4 f ‘ 
rs \ : 
is | ‘ 
_¥ | 
\ ~ 6 
- ‘ ue 
‘ 
i . . 
; ' : 
a \ 
" 
| > 
' , 
\ ) 
| 7 ‘ 
() 7 
4 
. 
\ ' 
7 
; 
’ 
I] zit 
() 1 | , 
i i I 
. 
| ; 
4 ~ aA ’ aye : . i : if, 
} | \ In | HDeneen in 
’ Riad 7 
*% 
| 4 
‘ \ | 
4 
| rTyi¢ 
; | , . . W 
' 
‘ . . + «* ‘ 4 l cne\ 
. i 4 ’ ’ 
1\ ' 
' 3 . 
7 
} ‘si 7 ¢ slif- 
'} ? } ; ; eeugrey ¥* - } \ 
| | 1 ' ey aha ‘ * 
s 
: 
4. H 
, - } 
| | ; ; st? 
\ 4 | | | 7 ; . 
I ‘ i ; 
‘ } 1 ‘ 
. 
4 
. ‘ 
, ‘ + . _ 
\} | | | | 
\ | pie | | 
. 
i \ } 
" 
: . = 
Lidadl i 
’ 
2 \ 
\ ‘ 
‘ ‘ 
‘ 
| 4 ad " ‘% ay 
| I ~ . . i is ‘ P 
™iy 
. “4 ; 
CO i (OK 
{}==—°™= i i i 
‘ ’ ’ 
; ' a | 
. r, , 
~~ _ 
‘ 
] ; 7, 
’ ‘ ‘ ;} . ’ = po, ” rv 
x ‘ ; ch 
‘ 
' ~ 
‘ 
. 
“a “ATO - 
| sg 5 ; ~ sii; 
. . 
“s ; . 
| 
4 . | 
‘ ‘ 
. 
Sia . es 
‘ 
t | a 
- 
‘\ . 
a. 3 : : 
; . 
. ,re 
7 r : t oe. oe 4 ‘ a 
| 
{ ) , i 
‘ i i 
‘ 


1 “A, 


| 


DEN 


, ; dig 
ed on pages ob} and of 


oO. O7. an 
Wew1ll « 


‘Aannot be 


; ‘ 


The CourRT 


i 
} 
‘ 
KE 
Act 


Ph it while 
Bett: W 
We didn't 


( ross-eXx: 


JAMIN SEEGER ET AL. V 


please turn to it? (W 


pen ms 
d OS, I guess, are the pa 
stler this book In evidi 


| 


left here. but we havea 


Certified copy of the enti 


. ' e 
‘li relates to these surve 


‘hat is the purpose of 


know but what you W 


mination by Mr. Beut 


, ' . ' 
the handwriting in t 


> 7 a 
HIS DelONng’s 
: | 
li records of St. Clair ¢ 


. ‘ 
i 
! 4} ‘ 
~~ ’ ; ' ‘yy . a 
i 4 ' ti : it ‘ mit suUT\¢ ‘ i 
> - 
" 
\\ | , , 
’ wil 
. Py ’ 
’ r’ ‘ 
Lesiel ‘ch ¥ 
° 4} 
ry * ' 1 +» * +* _e* © . . 
\ chit ai ; Like COUT , survi , | 
‘ ~Y . 
i" Vi si] 
‘ } \ | ‘ , 
’ % 1 
< ‘ i a Gepurs 
‘ ° 
’ No cir 
" ‘ ‘ bs 
\ e* , ; ’ . ‘+ > ae ‘ ‘ 
i . tT) biat i { Aye , ¥ ‘ 
5 } ’ | , 
i. ‘ i ' | * 
a * ' ii ( si Lea" i ‘ Lv ' 3 ‘ 
,» , . , , 
: , * * i ; 
i? ’ (] Ak if Ti) Lilie’ ¢ ‘ . I 
“* 
Y oe ~ re 
* 
' ‘ 4 7 . 
, ; , yy 
i . ’ ‘\ iat Wut ." bes % ’ . 
, , 
s~* 
| lerstood hi: sta 


’ y ¢ 
sii! T i} 
i ‘ 
‘ 4 
4 


~ ’ } ' ~ i} 
4 io bch tal i i \ ‘ 
' > ’ ] . * 
\ | - p gre i t i i * 
; or ——-. 9 
i . Xi ' i vi - a 
. 
‘% 
‘ , Ww " ’ . yy ‘+ 
Yili 3 ’ Lahil YT. Ai avuLl 
- 
" , 
¢\? a I ) >) 7 | 
‘ if vilt h’ACLA bal si 2 \ 


7" 7 
. . t 
iter in evide 
aS. at 
er that was used a 


c 


EDWARD RUTZ. 


’ 


, 
- + 7. 
Pes tout CONAN 


—_ i¢t’s¢ pI OCs 
, , * 7 ; : 
—_ oe . v) ih 
; turey vy? + , 3 
‘a Willlt , oe vil 
™ 
’ i. ak he * + 
7 irv¢ \ — 
. 
’ 
, a 
. ‘ bw iA 
‘ 
‘ ’ 
} } 
‘ ~~ 
: 
- 7 * ’ Ld 
Ria’ ‘7G bt 
: a 
‘ ; J 
; 
_ 5 ils 
‘ . 
« 
, . 
‘ w 
" . 
‘ a ¥ 
, VW | 
i 
| 
, | ee . ; 
nd msi m ‘ i 
} ’ 
; , ’ 
ry i) 
. 
receryed 
‘ 
— 
: : 
’ , 
\ ‘ Pe 
’ 
‘ ,Y : 
: ad aia 4 . 
'} ’ 
;? «A ‘ 
+ 
Su ytyi Vtetl 


71 
Phi book 


ie re cord. 


original 
Cuil) use. 


“ts ? 
portion ‘ 


of Rutz w 


marke 


along 


anoth 


BENJAMIN 


sii ‘ 
Plaintit 
“A i ii 
[ did 
, ’» 
From wihiat s 
Tif I i] 
| ,ro? , ’ 
: 
: i 
i A 
iw - 
| >> 
i } 
| : 
,* | ; 
os i ‘ 


you vet thal 


| ‘ 
' 
; 
ss ‘ 


4 


fi 


Q). 
A. 


14] 


Of tl 


Yi. 


} . 
piace ana 


that w: 


infor! 


A 


Li« 


; 


ice rs f 


accoraing 


4 

A. Got t 
the Lith I 
run it 
land, | 


9% 
‘ \ ‘) 
Py 


Ve 


inclus 


(>) ©) th 
i | 
of river bal 


tion by 


a 


-_- > 
ss ~— wy 


% 


\ | 


_ | 
ii ? 
, 
nal 
“ae 
here 
ISS4 


‘ 


i i 
| ‘ 
: | 
. - 
: 
i 
4 
i 
I i 
1» 
eg 
, _ 
~ 
j ‘ 
1 Vi 
» * , , 
st ; ¥ 


’ ~ 
\ ter 
it 

' > 

= | 

as ;? 


os 
,* 
: 
; 
- 
, 
‘ 
’ 
7~ 


- 

) ? 

+ i 
. 


SEE 


, 

fere?r iy 
eictia 

>" 


SOUTCe 


o the line on the map shaded yellow, 


er east, indieated by the words river 


AL. VS. EDWARD RUTZ. 


rs.” Who made this large map 
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river surveyed by U.3S.,” marked 
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A. That’s the river bank as it stood in 1884, as surveyed by 
myself. 


(). When you say the river bank was there what do you mean? 
A. Well, it was just on the edge—ran right along the edge. 
(). In 1884 there was dry land out pretty near all the way ? 


). 
A. No; not then. 
What time in the year did you make that survey ? 
A. I couldn’t tell exactly. 
142 (). When did you first find dry land in front of these sur- 
veys 149 to 156? 

A. In the spring of 1556. 

(). There is a line indicated on this Exhibit “B” as the “State 
line, 1818,” in one place; “boundary line, as near as can be ascer- 
tained, between the States of Illinois and Missouri,” in another. 
low did you ascertain that line? 

A. Well, this is a middle line between the two surveys of the 
bank of the river as surveyer by the Government; it is a line mid- 
way between the two river shores as they stood In 1814. 

Mr. Bett: According to the field-notes ? 

A. 1814; that’s the way it is marked 

q. Did you examine the old field notes to find out where those 
were / 

— Yes, sir. 

(). Made these from the field-notes? 

A. All taken from the original field-notes; ran this line over the 
island here. 

(). When did you first become acquainted with that body of land 
ealled Arsenal Island ? 

A. About 1869. 

(). Where was that situated with respect to these surveys 149 to 
lob in 1860”? 

A. Well, I haven’t noted it very plain; only know from my own 
observation it was further north. 

(). Had it got down opposite these surveys at all in 1869? 

A. I couldn’t remember; but there were sand-bars I noticed 
there 

(). Do you know how far the sand-bars had gone south in 1869? 
Did you have any particular reason for examining’ 

A. No, sir. 

). Didn't live right on the bank ? 

A. No. 

J. On this Exhibit “ B” there is an island here, or what appears 
to be an island, which is shaded red, upon which is written the 
words Quarantine Island, also called Arsenal Island, as surveyed in 
IS53. From what source did you get the information with which 
you made that drawing on this map ? 

A. Well, that was surveyed in that year bv the United States 
Government—in 1853—and that is the first survey on record, so far 

as | know. 
143 Q. Did you refer to the notes of that survey ? 


} 
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\. That is platted according to the United States field-notes. 

(). You referred to them 

A. Yes, sii 

(). | notice part of this tract of land shaded red; there is an In- 
terio} int sha | vreen pon which is written or pri edd in green 
letters “Survey number 411 of St. Louis lands—school lands— 
Arsen ij |. a = SUTVeved 1} lS ) Lfiis 1s shad i Yrecii and the 
letters are | . vy l'rom what souree did you get the 
mMiorwat Cia ' i that on t sap 

\. Also ] ia notes : 

@. The LS63 ) 1 Arsenal Island had not come down 
as lar as Csi rveyvs 

\. No, sit tw so-called Arsenal Island 
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While it was forming down before these surveys, 149 to 156, 
about how long a bar would form in one flood of high water? 
A According to my observation, | think 1t was a quarter of a 
quarter of a mile,about; can't say, you know; depends on the stage 
of the water. When the water is low the bar is longer and when 
ko the water is higher the bar gets shorter. I| noticed one year a sand- 
bar to the south about a qui art rola mii 
(). In one year? 
' A. Yes, sir. 
<é& (). How long would be the duration of those floods ”? 
A. Sometimes a week and sometimes two weeks 
Q. Are vou acquainted with the character of tl 
west side of the Mississippi river—the Missouri si 
opposite these surveys, | 14 LO Lot 4 
A. Yes, sir. 
Q, State of what it 1s composed. 
A. It is rock 
(). Since you have been acquainted with the river has there ever 
been any change nn that shore line 
A. Not materially, except where the dykes were made 
(. Is there very much change in that bank down oppos! 


; 


shore on the 
e, Immediately 


’ 
i¢é 
i; 

\ 


these 
surveys: 
os Very littl 
Q. Since the survey of 1815 
A. Very little. 
L45 (). How much? 
A. I couldn’t say. I was there in Missouri in 1854 and I 


was over there in 1873 and in ]SS4, and, | think, according to what 
| saw. it was abou the same ilne Of course.,a rock breaks off— 
can't say exactly whet! if é the same line or not, but no material 
ditlerence 
(). [understand vou to say the western shore opposite these lands 
has remained substantially the samme as you knew it and since the 
: surveys of ISIS? 


a. 2 3, sir 
Q. You spoke about these dykes on the western side of the river 
turning the flood over this way. St what you observed about 
| ; of the river—how it was atlected by | 
I noticed when this bryan-street dyke was built it was 
en. throwing + the water over this wavy and about that time this land 
commen aad washing away. 

Q. About what year was that 

A. Well, I couidn’t exactly tell what vear that was—1879 or 
around that way—maybe 1872. 

Q. Do you know when this dyke was bullt”? 
No rs [ dont know exactly 
You veal see that the etleet of It was to turn the water over 

to the [linois side? 
A. Yes, sir: passed there once and saw a strong current of water 

Bie over this way—could see the action of the water on Mr. Rutz’s land, 
because it commenced washing away very fast—washed away thirty- 
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seven acres and sixty-five one-hundredths from 1873 to 1884, by 
actual measurement 

Q. That’s the quantity of land between those surveys of 1873 and 
1884 ? | 

A. Yes, sir. 

Q. When did you first survey the land? 

A. In 1875 

Q. How much it washed away from that you only know from 
what you yourself f | 

A. Yes, sir 

(). The land in 1865 « xtended nearly half a mile west of this line 


of 1873? 


ry ‘ \V I ; 47 I; " , * ‘) 
. ’ > . + = e ie } 
The LOU RT ,fHen Was tliat rvyan-s reet dyke Dulit 
» - F wa) 
A. 1873 or 1872 
The ¢ nt R L tye Wel yriel 
, 


() an re are other witnesses Who KnoW more about this 


A. Taking the amount of land in 1850 up to the line in 
18S4 about a hundred acres have washed away. 

®. Between the line as it existed according to Deneen’s survey 
In 1850 and tie line in ISS] over a ndred acres have gone olf 
these surveys 

A. Yes. sir: over about a hundred acres. 

(). Why il 1s the distan : between the old surveved bank of the 
river, as Indicated on this map of 1514, and the survey made by 
Deneen in 1850, on the north line of survey 149? 

A. Thirteen chains and five links, by actual measurement. 

(). That indicates, then, that the land extended westward thirteen 
chains and five links further than it did in 1814? 

A. Land Was making, and then it w ish “] ott 

(). (rt) the - uth side of 156 wh it 1s thi dist ace betwe a the line 
marked old survey of river bank, 1814, and the line marked river 
bank, 1850. by Deneen ? 

A. Sixteen chains and fifty links 

(). At the south end ? 

By actual survey. 

Then in 1850 the dry lands of these surveys extended and 
ed a part of what is on this map indicated by iines as being 
the adintled Aenensl Eelaud ig it wach' 

A. Yes, sir: covered part of that in 1850. 

Q. If in 1865 the dry land extended over a half a mile west of the 
dry land in 1573, entire much of this Arsenal Island would be 
included wiper dase at that time‘ 

Mr. aso But Arsena | Island wasn't there at that time. 

(). We ii! » tal king cy eho { t the | land, 

A. prin ni Foner 


Mr. Hatpert: The map shows that. 
Q. This map appears to be drawn on what scale ? 
A. Fifteen chains to the inch. 


| 
| 


) 
+ 
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Q. Fifteen chains of land represented by one inch of the map? 

A. Yes, sir; just as close as it eould be drawn on paper. 

(). In the making of these surveys did you tind the old cor- 
147 —sners as indicated by the surveys of the Prairie Du Pont com- 
mon fields field-notes ? 

A. On the south side of this lan i in question, on the line 
between 156 and 157, I found the old mulberry post set by William 
L.. Deneen in the original corner. 

Mr. Bett: You were asked about the original survey in 13814. 

A. That’s it. 

Mr. Bett: Did he make that? 

A. He found the original corner and recorded it, and | found 
Mr. Deneen’s corner. From that I ran the river bank. 

©. In 1873 the water had not washed that point? 

A. No, sir. 

(). Could you find that again from surveys within your knowl- 

A. Yes, sir. In 1873 I found that same corner. That mulberry 
post was covered up by three feet, and I found the witness tree. 

(). You have indicated that on the ap ¢ 

A. The old mulberry post found on the river bank, set by Wil- 
lam L. Deneen in 1550. 

(). According to the field-notes in evidence here 

A. A cottonwood traced by Mr. Deneen (witness here reading 
field-notes description, as noted on Exhibit B). 

(. Then, as I understand, the field-notes of these surveys of the 
Prairie Du Pont common fields correspond with the field-notes of 
this line marked river bank, 18!i—represent the same line? 

A. Yes, sir; aS made by the Government surveyor. 

(). In tracing out. Deneen’s survey of the made land between 
1814 and 1850, how did you run the line across that newly-made 
land as compared to the side lines of the old surveys ? 

A. When Mr. Deneen surveyed in 1550 he ran the whole line to 
the river—found the old corners—and from there ran out thirteen 
chains and five links to the bank of the river as it was then. 

(). Did he go on a straight line or deflect south ? 

‘A. Extended the line; ran and found the old Government 
148 = corner and then extended his line onto the then bank of the 
river. Then he stopped and said thirteen chains and five 

links to the old river bank. 

(. Have you done other surveys there ? 

A. Yes, sir; I surveved all along the river—along the whole 
coast line. 

(). State, if vou know, how it is they have occupied the new-made 
land in front of these surveys when there was land there; whether 
they extended the side lines out in a straight line or turned them 
at right angles to the bank or thread of the stream. 

A. The custom was always to extend the lines in te same course. 

(). How did the owners actually occupy ¢ 
A. They occupied the land by continuing the same lines. 


) 
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Q. Ifave ever since you have known them ? 

A. Yes, sir 

Mr. Hartperr: We offer to give this plat or map Plaintiff's 
6: Exhibit 3 “7 in ( vidence in conn ection with the statements of f the 
Wilness. 

Mr. Bett: No objection. 

And said plat, “ Exhibit B,” was produced and given in evidence, 


a CcOpy of which is to be hereto attached by the clerk as a part of 


this bill of exceptions. 
Cross-examination by Mr. Bett 

Q. In what year was Rector’s survey made? 

A. 1514. 

Q. That was the first survey made by the United States Govern- 
ment of the Prairie Du Pont common fields? 

A. Yes, sir 

Q. It was under that survey that title to the property in those 
common fields was confirmed to the parties claiming under the 
original orantees f 

A. Yes, sir; so faras I know; a kind of right of possession, and 
sar a States confirmed their claims, 
hey were confirmed according to Rector’s survey in 1814? 


a | 


? 


, “a Common fields extended from the b] lull on the Illinois 
of the river’? 


| . : ‘oe . ™. 4 ’ ‘ . . ] .* 
ney were Ih narrow strips ol eround, Were they 


ide by side, having three miles length and an arpent in width $ 
A. Ditferent widths 
). Kast and west? 
A. Not exactly—a little northwest. 

(). same cre neral direction Now, these common-tfield lots com- 
meneced at the foot of the bluff, hey 

A. Yes, sir 

Q. Did they comprise what is known as bottom land ? 

A. Yes, sir 

Q. And the next survey that was made, following after the United 
States survey in 1514, was the survey made by Mr. Deneen in 
LSo0 ? 

A. Mr. Deneen surveyed that in 1850. 

Q. Well, the first survey made after Rector’s survey in 1814 was 
Deneen’s in 1So0” 

A. Well, I wouldn't say exactly the first, but the first on record. 

Q. It is the first in this case, anyway ? 

A. Yes, sir 

(). Now, on Deneen’s survey being made, it was ascertained that 


BENJAMIN SEEGER ET AL. VS. EDWARD RUTZ. 79 


from 1814 to 1850 these common fields had gained a considerable 
area by the Mississippi river receding in a westerly direction ? 
A. Yes, sir. 

(). About how many acres were gained by the property held by 
Mr. Blumenthal? 

A. About forty acres. 

(). So that the tract of ground that was acquired by Blumenthal 
and afterwards conveyed by him to Rutz and others between 1814 
and 1850 gained forty acres? 
the A. Yes, sir; about. 

\ (). And that gain was effected by the Mississippi river receding 

westward on the front of the property ? 

A. Yes, sir. 
(). Afterwards the action of the river changed, so that the prop- 
; 


erty lost about a hundred acres * 


foe 


Objection.” He hasn’t said that. 


(). Allow me to talk to Mr. Hilgard. Subsequently to 1850 these 
common fields in the Prairie Du Pont lost about a hundred acres of 
land? 

A. Up to the present time. 

() But in that hundred acres of ground was included the forty 
acres they had gained between 1814 and 1850? 


A. Yes, sir. 


150 (). So that they not only lost all they had gained, but lost 
also an additional acreage of about sixty acres? 
A. Y es, sir. 


(). And that was occasioned by the action of the Mississippi river 
washing off the ground in front of these surveys, was It not? 


Objection : Counsel makes a statement like an argument and gets 
the witness to Say yes, sir. 


The Court: The witness is intelligent and can take care of him- 
self, and it is cross-examination, in which wide latitude is allowed. 

Objection overruled. 

Q. Did you actually run out on the earth’s surface the line 
surveyed by Rector in 1814? 

A. Y es, sir. 

@. Did you actually run out on the earth’s surface the line sur- 
veved by Deneen in 1850 ? 

A. No, sir. 

Q. Why not? 

A. Because it was in the water. 

(). Wasn’t on the earth’s surface when you made your survey ? 

A. No, sir; but as I had the original line of Rector all I had to 
do was to take the other: had the number of chains and links. 

(). | understand when you surveyed Rector’s line on the surface 
his line was on dry ground ? 
A. Yes, sir. 
Q. So you had no difficulty; but when you came to survey De- 
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neen’s his line wus covered by the navigable waters of the Missis- 
y) 


es 
ond 
Sti ental 


What time of vear did you make that survey ? 
t Irst survey rah In ide the su "vey in LS6D 
). Was that Rector’s line? 
A. Yes. sir: afterwards made one In IS73. 
7, W hie th Was it that you atlem pte I, if you ever did attempt, to 
run Deneen’s line on the earth’s surface and found it was covered 
by navigable water ” 
A. Couldn’t run that because it was under water in 1869? 
(). Never was a time you could run Deneen’s line? 
A. Yes, s] l eould have run it on the lee. 
(). I mean *t was covered by water at all times? 
A. No: not all times: dry in 1S86; could have run it then. 


A. LT a Nave one side | dont need to run the other side. 
fhought it was just as well to run it on this Inap - 


Certain! ju ha ay nes parallel with each other. 
@. You said you ran out a line in LSS4? 

Yes, si 
( s that marked 


La weil 
/ 
Ps 


the river bank was 
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; } } } | 
Surveved the Dreak In the ground 
A. Don't sav water—savs 
i elke 9 , ik,n enpatan 
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©. This line marked Deneen survey, vou took his field-notes and 
from that traced 1 

\ ‘Tra ‘ , it on pape©r no use to survev it at al] If you have 

Pe Bait i ee tke i ii ii ‘ ii ¥ J) AL «ht chili J < 
one line vou can aiways comp ite the other exactiv: 1 Was a true 


repre sentation. 


The plaintifl read ni vidence the certain report printed on page 
167 of said volume IL of American State Papers, public lands, 
printed, under authority of U.S. Senate, by Duff Green in 15834, as 
follows 
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€. Report from Vol. 2 Am rican Stale Papers. 


Report on the commons and common-field tract and town lots of 
the villages of Cahokia and Prairie Dupont. 


“A tract of four leagues of land square,’ as expressed in the grant 
on the 22d day of June, 1722, was granted to the missionaries of 
Cahokia and Tamarois, who seem to have been under the control of 
the bishop of Quebec, by Pierre Duguet de Boisbriant, first lieutenant 

of the King of France for the province of Louisiana and 
152 commandant in the I[llinois,and Mare Antoine de la Loire 

Des Ursins, principal commissary of the royal company of 
the Indies (see United States Register Book of Translations, page 
208), bounded on the west by the Mississippi, including the adjacent 
islands, beginning “a quarter of a league above the little river of 
Cahokia” and extending south and east for quantity. 

This grant was in fee simple,and from it have emanated the titles 
to the lands which form the subject of this report. 


On the commons. 


By the fifth section of the law of Congress of 1791 it is provided 
that “a tract of land, including the villages of Cahokia and Prairie 
Dupont, and heretofore used by the inhabitants of the said vil- 
lages as a common, be, and the same ts hereby, appropriated to the 
use of the inhabitants of the said villages, respectively, as a com- 
mon.” 

As the limits of the said commons were left by the said law un- 
detined and eould not be found described in the ancient records, it 
_beeame a subject of compromise and agreement between the citizens 
of the said villages and the Governor of the Territory about the 
year wie and, by their consent, two tracts, containing, in the 
whole, five thousand four hundred acres, ordered to be laid off for 
this purpose were surveyed accordingly by a surveyor apporuted by 
Governor St. Clair. 

But on an examination into this business the commissioners 
have discovered that the said surveys have béen inaccurately and 
improperly made; that for Cahokia, in particular, containing (in- 
stead of about four thousand acres, as it ought to have contained) 
about twenty thousand acres. 

This circumstance and the situation of the said tracts not ac- 
commodating the inhabitants, this board have thought proper, at 

their request, to permit anew location to be made for each 

o3 of the said villages on lands more conveniently situated for 

them. The limits and position of that part which has been 

relocated will be found described in the annexed plats. We have 

the more readily done this as thi land which the inhabitants aban- 

don is of more value to the United States than that which they 
have taken. 

On the common field. 
This tract, as will be seen of the plat and list of claims annexed, 


is composed of the various grants or allotments made to the several 
11—1535 
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inhabitants of these villages, and from the first has been enclosed 
by acommon fence. The original boundaries of this tract have 
been found by the present surveyor, and there seems to be no dis- 
pute between tle individuals claiming here about their titles or 
their boundaries. 


On town lots. 


These are similarly situated with the common-field lands. We 
do, therefore, declare that the United States have no interest in the 
lands here reported on and atlirm to the said several claimants In 
possession the said lands, leaving it to those who. may be injured 
by any error which may, possibly, have been committed in the 
premises to pursue their remedy in a court of law. 

NoTeE.—As special confirmations have heretofore been made in- 
consistent with the descriptions in the annexed plat of Cahokia 
common field, we think it here necessary to remark that none of 
the allotments in said field extended towards the Mississippi over 
the rigolet or river L’Abbe (so ealled), and that it ought to be de- 
clared by law that any confirmations made giving a greater exten- 
sion to the said settlements towards the Mississippi shall be null 
and void. 

MICHAEL JONES. 
: Kk. BACKUS. 


Commissioners’ ofliece, Kaskaskia, December 31, 1809. 


154 And the plaintiff also produced in evidence the plat of the 

survey and field-notes as contained in said volume of Ameri- 
can State Papers, between pages 172 and 175 thereof, and the fol- 
lowing is a substantial copy of so much of said plat and survey 
referred to in said report as relates to surveys 149 to 156, inclusive, 
in the surveys of the common fields of Prairie du Pont: 
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(Here follow diagrams marked pages 157 & 158.) 
Here the plaintiff’s case was closed. 


159 Thereupon the defendants, to maintain the issues on their 
part, introduced the following evidence: 


Defendants’ k 


Mr. Beri: I will offer in evidence an assignment by the United 
States to the St. Louis public schools of Arsenal Island, made in 
1863 and 1864, as follows: 


}. Assigqnme nt by Ly S. [Oo S/ b Lis Public N haols. 


INTERIOR DEPARTM TNT, 
GENERAL LAND Orvicr, August 25th, 1864. 
SIR: | have the honor Lo submit ior your approval thie selection 
of section 2, township 44 north, range 7 east, as per Inclosed diagram, 
containing 955," acres, made by the State agent, kK. Cass iberry, and 
proposed Lo be rest rved ior school Purposes under the act of 20th 
May, 1826,as indemnity for school lands lost In section 16, township 
15 north, range 7 east, in the St. Louis district, Missouri. No objee- 
Tis appearing from the books of this othee to the seleetion, it Is 
ommended lor your approval, subrect to au legal rights in others 
isting at the date of selection. 
Very respectfully your obedient servant, 
JOS. S. WILSON, 
Acting Commissioner. 
lion. J. P. Usher, secretary Interior 


DEPARTMENT OF THE INTERIOR, 


Sept he) », 1 S64. 


The selection described within is approved, subject to any valid 
interfering legal rights that may have existed at the date of selec- 
tlot. 

W OTTO, Acting Secretary. 


(Here follows diagram mea ked p. 160.) 


16] OrFfrICE OF THE SURVEYOR GENERAL 
FOR ILLINOIS AND MuIssoURI, 

St. Louis, February 10, 1868. 
The above plat of an island in the Mississippi river called “Arse- 
nal or Quarantine Island,” in township 44 north of the base line, 
range 7 east of the fifth principal meridian, is strictly conformable 
to the tield-notes of the surveys thereof on file in this othice, which 
have been examined and approved. The survey of the island was 
executed in January, 1863, by Wm. H. Cozens, deputy surveyor, 
under instructions dated Sd January, 1863, at the expense of the 
board of public schools in the city of St. Louis, as per instructions 
of the Commissioner of the General Land Office of the 24th November, 
1862. Under the said instructions of the Commissioner of the Gen- 
eral Land Office, part of the island designated as survey No. 411 of 


’ 
i 
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St. Louis lands, and containing 109.92 acres, was this day assigned 
and set apart to the board of St. Louis public schools for the Su p- 


port of sf hools. in conformity WILT} the provisions of the acts Ot (‘on- 
gress of the 13th June, 1862, and 26th May, 1824 
WM. CUDDY, 


Surveyor General. 


ls } Following ad } 
Also the loliowing agaeeda 
/ dD ( } ; 7 / I, } @ oN i) fol (il jf j Sf [ pil V } 
[| Ye, * - . i . 
; 
7 , ? ie S| . c P 
Phis deed, made und entered hit this eighth gav ol lebruary, 
hit hn bund nd { \ nd beth LI DO rd yf resl- 
eronveen Hundred and SIA ~ bhhdd DeELWeRN Uhl POU] Ol | 
] | ' { ha fm 
dent i i re rs bne Ss > I it) seh; mOis, DUN) Ss Of Line first 
; ’ ; ’ 4 . . : “ 
part, and the eity of St. Louis party of; the second part, withesseth : 
rey] ¢ ' } i , » 7 ’ . } r. , "Si Paar yer " f ‘ . rT +? ® ’ o- 
a 4 wat sal 4 .eeAd LEV ?i ‘ ' LIT S| i Li ayy VITt lé (Ji ra | cu Putiil reso 


lution of sald board adopted on the twenty-sixth day ol December, 
_* } ae : ] 

IS6o. and for and in considera mn oof the suin ot thirtv-three thou- 

i 


pitas Ol thie second part, the 
d, do by these presents remise, 


sand dollars to Hem mea Lie Salad 
receipt whereof Is hereb! icknowlee 
release, and forever quitelalm anid CONVEY LriLO the sald party ( 
the second par and to the suecessors and assigns forever of si 
party of the second par all the riglit, title. Interest, estate, celal 
and demand of the said parties of the first part and of the inhabi 
aunts of said CILY Ol, in. and Lo the following-deseribed real estate in 
the county of St. Louis and State of Missouri, to wit: All of the 
land within an island in the Mississippi river known as “ Quaran- 
tine Island” and sometimes called “Arsenal Island,” which said 
island includes all the land within United States survey number 
four hundred and eleven (411) of the series of St. Louis lands, con- 
taining one hundred and nine acres and ninety-two hundredths of 
an acre (100.92), and all the land within fractional section number 
two (2), in township forty-four (44) north of base line, in range seven 
east of the fifth principal meridian line, containing nine acres and 
sixty-five hundredths of an acre (1.65), and deseribed in a document 
dated in the vear 1504 and recorded in the recorder’s othice of said 

county in book 295, paves ZUG and ZO, and executed by the 
162 Commissioner of the General Land Othee and by the Secre- 

tarv of the Intenor. ‘The said pieces or parcels of land herein 
described and conveved compose, form, and include the whole and 
every part o | y Ss} 
and part thereof by the Mississippi river; to have and to hold the 


{ 
" . . . 
— . ~~ " . << ' ) ' ; bear ’ 4" } 
Saidg Isiadhad, ANd Sala Isianha Is VOUNded ON everv side 
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1 | J . ° ; « + » + ] } > | ° } . 
same unto the said city of St. Lou Ss and to the successors and assigns 
lorever of said citv 

] ty? , ‘ ae es ‘ +) . S al »\? , ay ; } 6? ~ i | . 

n testimony whereof the president of said board has hereunto set 

ee ; - * }* ? ’ ‘ _ . ~ 4 , ’ ‘ — . 
his hand and aflixed the corporate seal of said board hereto: and 
the secretary of sald board was atlested tone same und r said corpo- 


rate seal the day and year first aforesaid 


[sEAL.] FELIX COSTE, President. [seat.] | 
Attest: GEO. M. FICHTENKAM, Sceretary 


OP 
~I 
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BENJAMIN SEEGER 


STATE OF MISSOURI, 
County of Nf. Louis. } 


Be it remembered that on this ninth day of February, A. D. 


eighteen hundred and sixty-six, Felix Coste, president of the above- 
named board of president and directors of the St. Louis public 
—_ schools, wh ) is personally known to the undersigned, a notary pub- 
. lic within and for the said county in said State, to be the same 


person whose name is subscribed to the foregoing instrument of 
writing as president of said board and as party thereto, personally 
appeared before me and acknowledged said instrument to be the 
act and deed of said board and his own act and deed as president 
thereof, and also acknowledged that he executed and delivered the 
same as president as aforesaid for the uses and purposes therein 


( mA) {j 

' In testimonv whereof I have hereunto set my hand and 
» \l i . ’ . ] “¢ 

. / aflixed my notarial seal the day and vear last aforesaid. 


ADOLPH SCHENK, 
Notary Public. Nf. Louis County. 


liled and recorded february lo, 1S66 
JULIUS CONRAD, Recorder. 
fit. Ti stiumony of J Lites A lly. 
aj Captain JAMes KELLY sworn. 
Direct by Mr. Bene: 

() What is your first name 
A. James. 
). Where do you live? 
A. St. Louis 
2. What is your business ? 
A. Pilot on the river. 

(). Mississippi ? 

A. On the Mississippi and on the Missouri. 

(). How long have you been engaged in navigating the Missis- 
SIppl river? : 
A. Been navigating it since 18387—piloting since 1847. 


( 


( 


163 Q. When were you first in St. Louis? 
A. 1837 
y- Q. Continued navigating the river from 1837 down ? 


A. Yes, sir. 
(). Did you know an island in the Mississippi river known as 
Arsenal or Quarantine Island * 

Yes, sir. 

(). When did you first know it’ 

When I first commenced ~ loting in 1847. 

Where was it, in the State of Missouri or State of Illinois? 
State of Missouri. 

Where was the navigable channel of the Mississippi river with 
— reference to said island, east or west ? 

A. East; on the Lilinois side. 


; 


oo 
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Arsenal Island and the Illinois 


— 


+ “an ‘ 
(). Boats navigated petweel 


\. Yes, sir : 


©. Whereabouts with reference to the arsenal in St. Louis when 
you first knew it? | 
’ A. The head of the island was above the arsenal when I first } 
knew if ' | 


(). Where did the foot of it go ? 

A. Below it. 

Q. In what year? 

A. Went there in 1847 

Q. You saw the island continuously from 1847 down to 1860 ? 
Yes, sir. 


Constantly engaged in navigating the river during that period ? 


— 


f ’ ’ ‘ ’ , * + 
(). Passing the island on every trip and making a trip every week 


two weeks, as the case might be 
A.’ ‘Two weeks to three weeks 

QM. Where were you running mostly 
A. To New Corl aus. 

(). Between St. Louis and New Orleans ? 
A. Yes, Sir. 


Q. Every trip coming from New Orleans to St. Louis and th 


‘; 


~ 
? 


other way, you necessarily passed Arsenal Island with your steamer 

A. Yes, sir. 

(). All that time the navigable channel was between the island 
and the Illinois shore’ 

A. Yi 7 sir 

Q. And the island was unquestionably in the State of Missouri ? 

A Yes, sir 

Q. Did you observe during the years that Arsenal Island 

164. was changing its position in the river? 


A. Yes, sir; we knew it was going down. 


(). State what oceasioned that change and how it presented it- f 
self—what aspect it presented. 
A. The current washed the head of the island off and settled the | 
sediment al the toot 
Q. So the island was traveling in a southwesterly direction, as | 
Yo 


ti were? 


' 
A. Down the river. 7 T 


(). In what year did the navigable channel—in what years did it 
continue between the island and the Illinois shore ? | 


A. Up to 1S74. 
Q). Then your statement is that from 1847 to 1874 the navigable : 


channel of thre Mississippi Wis between Arsenal Island and the 
Mlinois shore” 


A. Yes, Sir 


Q. During this period a gradual change had been going on by 


the island losiug ground at the head by the action of the water and | 
gaining ground at the foot? 
Objection. This is On direct examination of his own witness. 
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The Court: If it is insisted upon counsel will have to conform 
and not put leading questions. 


Objection sustained. 


Q. Now, when did the change in the channel take pl ice; in what 
vear did boats commence to navigate the Mississippi river between 
Arsenal Island and the Missouri shore? 

A. The first year I done it permanently was in 1874. 

(. Where is the channel to-day” 

A. On the Missouri side of Arsenal Island. 

(). So your statement is that the channel changed somewhere in 
the neighborhood of S74 from east of the island to west of the 
island. Now, during all this period of which you have spoken, 
from 1847 down to the change in the channel in 1874, state whether 
or not Arsenal Island was an island existing In the Mississippi river 
and surrounded by the waters of the river 

A. Yes, sit 

(). Do you remember, Captain Kelly, of the Government 
165 building a dam and a dyke extending from the Illinois shore 
to = senal Island ? 


A. Yes 

Q. Thi at was done by the United States Government? 

A Yes, sir. 

©. Tell the court what effect those structures had on the island 


and on the water that formerly flowed between the island and the 
[illinois shore. 

A. Stopped it from running on that side in low water. 

(). How would that affect the question of the river flowing be- 
tween the island and the Illinois shore—to make dry land there? 

A. All the sloughs stopped up; it would fill in by sediment from 
high Water, 

(). When you stop the current or flow of water in the Mississippi 
river, state to the court what effect is produced at that point in the 
river. 


— 


It fills it up, sir. 

? How is that done? 

A, by deposit of the sediment. 

). Settling in the bed of the river”? 

A. Yes, sir. 

(). What is the fact as to the water of the Mississippi carrying a 


good deal of solid matter in the shape of sediment? 


A. All Missouri floods carry more or less sediment. 
| Q. Now, when you build a dam or dyke across flowing water 
carrying sediment of that sort so as to Slop the flow of water, what 
pecomes of the sediment? 
} A. It deposits right there. 
(). Settles on the bottom of the river. So the effect of the con- 
Btruction of the dy| ke and dam betwee n the [illinois shore and Arse- 
hal Island was to cause sediment to settle in the bed of the river and 
0 create land between the main shore ne the island. Is that cor- 
rect ? 
12—1555 


Se | ee 
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A. Yes, sir. 

Q. Now, [ will ask you this. In your judgment, if the United 
States Government had not: built the dvke and dam extending be- 
tween Arsenal Island and the Illinois shore, would the navigable 


channel of the river to-day be between Arsenal Island and the 


Illinois shore ? 
A. | couldn't tell, sir 
(). Why are you unable to give an opinion on that subject? 
166 A. Because the current washes one side of the island one 
year and another side ot the Island another Vvear, and SO » 
changes irom one side LO another for a vear or tWo until it 1s de- 
cided. 
. It is Impossible, then, on account of the shifting character of 
the island, LO predicate 
A. I can’t tell until low water comes 
(). Still, as | understand you, your opinion is the construction of 
the dyke and dam did create ground between the island and the 
[}linois shore ? 
A. Undoubtedly, after it was built 
Q. And it certainly stopped navigation between the island 


‘) 


). 
and the Illinois shore. Do you remember when the city com- 
menced occupying Arsenal Island ? 

A. Yes, sir; recollect I landed for quarantine in 1850, 1851, and \ Fs 
1S5Y?. om 


Q. All boats coming from the South to St. Louis were stopped at “? 
the island, were they 
A. Yes, sir; had to be examined there 
(). Hlow long was a boat required to he at the island ? 
A. ‘Till they were fumigated, if there were any sick—and dead 
were buried. 
M Any health oflicer on the island ? 
A. Yes. sir: it was a health station 
The Court: When did he say the city commeneed using it for 
that purpose ? 
A. 1850, ISol, and lSov, my best recolleetion 


, ‘ , 5 41 ; ie i . — . } ] 
(). Was there any other person in occupation of the island at that 


time other than the eitv of St. Louis? 
A. | don't know. SI) ] 
Q. Did you see any ? 
A. Don’t know and don’t recollect - 
{) Si) f. 7s | ] Kk} »\ t 
). 
A. wD Know 
Q. There was no othe in the eity of St. Louis—that’s all you 


(> ah wee le ] -t) Baea. } , , } | '% » 29 j . ital 
x° | J + ; waanwee S688 Ee Ee PS - tial IsSiahad ‘OL Gs © 8 Pe isctl, as aw il splta 
’ i } ? " 
and abou Lilt ica Ihe lried l 
\ Yes Sil 


‘ 
, a 
\. | have seen it there & 


167 . Saw the hospital there? 
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A. Seen buildings—never in them. 

©. You know the dead were buried there’ 

A. Yes, sir. 

Q. They were persons who died on the island ? 

A. Died on boats—brought them there—dead were buried. 

Q. Know it in 1865 and 1866, after the close of the war—know 
anything about the island being occupied for hospital purposes 
then ? 

A. Don’t recollect much about it then 

©. Did you ever know a gentleman by the name of Seeger, who 
lives on the island? 

A. No, sir. 

©. You have passed the island, as you have stated, during these 
years and saw it, did you? 

A. Yes, sir. 

(). If there had been any other occupa 
have mentioned you would have noticed 

A. I likely would, sir. 


; 


tion of the island than you 
it, wouldn't you ? 


Cross-examination by Mr. Epsar 


©. | understood you to state that you ceased to navigate on the 
east side of the island in 1874” 

A. Yes, sir. 

(). Since 1874 boats have run on the west or Missouri side of the 
isiahad 


. = 
A. Yes, sil 


(). Prior to that time they generally ran on the east side? 
A. Ran all the time on the east side. 
(). You spoke about a dyke and dam built on the Illinois side. 


Do vou remember what vear those were built” 

A. No, sir; no memoranduin to reier to. 

(). But the navigation had ceased on the east side in 1874? 

A. Yes, sir. If you will allow me to answer, boats did try to go 
up on that side, but had to go back because they were closing the 
dyke on them; dont know what year that was. 

Q. Jn 1851 and 1852, can you state, with reference to the arsenal 
on the St. Louis side of the river, where the island was? 

A. The head of the island was above it. 

Q. Any dry land there at all now? 
A. Where the head of the island was then ? 
168 (). Yes, sir. 
No, sir 


(). You stated with regard to there being a burying ground there 
where the dead were buried. Isn’t that all washed away since 
then ? 

A. Well, I don’t know; would have to tell that by measurement. 

(). Is there any of the island left as it existed in 1863? 

A. I wouldn't be able to say; would have to tell that by survey. 

Q. Couldn’t say from your own personal recollection whether any 
of the dry land that existed in 1865 exists to-day ? 

A. No, sir. 
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Q. What do you call this? 
A. It is Arsenal Island by the head cutting off and forming on 


the foot. 

Q. How much would form on the foot in one spring rise or 
flood ? 

A. A couple of hundred yards would grow up on the foot. 

@. Do you know how long a bar will form there in one flood 
ever notice ? 

A. A couple of hundred yards—four, five, or six hundred, accord- 
ing to the rise. 

Q. Bar varying from a couple of hundred yards to five or six 
hundred yards forming in one spring rise in the river? 

A. Sometimes longer and sometimes shorter. 

Q. That bar would extend down the river? 

A. Yes, si | 

Q. In fact, must have extended over towards the I]linois side, 
mustn't it” 

A. No, sir; straight down the river. The main current was on 


the Illinois side, and that got the bar straight down the river. 
(). Do you know where 


the bars f xtend LO day— how far below 4 
You know the location of these surveys. Do vou recognize this map 
here as indicated here—the ice-louse ” 
A. Yes: | know where the ic ‘et is, 
Q. When this map was made some years ago the bar extended 
that distance below the iece-hous Know how far it extends to- 
day 4 


A. No, sir 
Does it extend a half mile below—know where Mver’s mill is? 


). 
A. Y CS, sir 


a | 
). It is this side 
+ | 2 , . l 
A. Uhe mill wouid be More Ih there 
> + , - , 5 
L169 he Do you know whether or not the bar extends down as 
iis » Myer _ iii 
’ ’ 7 
A. ce s f oul Mt teli Vou 
] “=e sy ’ , ] } . 
. What would oceur to one of those bars thi st vear after 
, So ah non © 
forming below the Island 
. > , ? _— ae 
A. If out of water long enough voung willows would crow 


ren .: = 
Phe next vear what would take place 


A 
. 1} wa . a3 ‘ P . 
A. Willows would continue to grow 
’ i oe - . ’ ). o% : : ae ? ‘> 
Q. When the flood eame wouldn't more sand settl 
, , . ° , , 
A. Yes, sir: the bar would rise and willows grow 
- , . . . }° 7 : 
@. Wouldn't more foliow 
4 -£ ] } i. on a : af ease @ } , one | _—— ~ ie 
A. Yes. ars al Lne Channel 18s stl ugnt down the rivel ne bar 
If +} i . . .ee + ’ » + I by *) e . 
i the Dar goes across It Is cul olf DV the current 


cvoes down. 
Q. These did form straight down ? 

\ Ve S, Si! rs ve ar att r vear. 

». WI nore r they formed a new one eve ry vear you don’t know ? 

4. No. sir. 

¥. How long is the duration of these spring floods ? 

\. 


Two months to two and a half—about. 


—~s+4 


—~s4 
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©. Be booming high that length of time? 

A. Yes, SIF ; pretty high. 

(©. How far above what is called now the arsenal was the island 
called Arsenal Island when you tirst knew it—how many miles ? 

I couldn't tell you in miles—only tell you by describing that 

the head of the island was above the arsenal. 
(). About how far? Deseribe it anyhow. 
A. I eouldn’t deseribe it. I know it was above the arsenal 
(). You ean tell how far? 
A. I couldn't begin to give the feet 


Redirect by Mr. BELL: 


(). I forgot toask you a question or two. What is the difference 
between high and low water at St. Louis? 
A Something over thirty feet. 
(). When is the usual period of high water? 
A. June and July. 
170 ©. When of low water ? 
= Sept tember, Nove mber, and ecem ber. 
‘) Did you ever observe the efleet on the current by the dykes 
on thi sage ge side—the Bryan-street dyke, for instance ? 
A. Yes, s 
(). What effect did it produce on the current? 
The current came short around thi end of the dyke right in 
against the Missour! shore. 
(). Did that dy ke Oper ile in any Aes, to throw the water from the 
Missouri side over to the Illinois sh 
A. Don’t know that it did, si 


Cross-examination by Mr. Epsa 


Q. What is the difference in feet usually between the stage of 
water at this season of the yvear—the first days of July—and, we'll 


say, September, October, or November 
A. Well, the vears vary a little—a few feet—but I will give it to 
you as nearly as I can approximately—about thirty feet 


Q. Then vou woul be e xpe ct th river to be all of thirty feet lower 
next Septem ber than it % now 

A. No: now it 1s a! ily twentyv-tw » feet above low water 
(). You would eall low water what it would usually be between 


September and October, and there is about twenty feet between its 


present he ight and what you expect It to be then ? 


A. Yes, sir. 


Redirect by Mr. Bett: 
Q. Take the present condition of the water. Is it exceedingly 
‘) 


high or ordinary * 
A. A good stage of water—not exceedingly high water 
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7?. Testi) tO of i’ HT. Correns. 
W. H. Cozens sworn 
Direct by Mr. Bent 


). You live in St. Louis”? 
A. Yes, sir. 
What is vour business ? 
A. Land surveyor and evil engineeer. 
Mil Q. How long have you followed that business in St. Louis? 


A. Ever since the years 1836 and 1857. 


Com 


). Iver survey it 

A.. Yes, sir 

). What year did you first survey it’ 
A. About 1S55 

). When the second time’? 

A. About 1565 


) 
4 
? 
\. Surveved It since that, about five vears ago 
, ] "an 
(). Where Wa \rsel ii | < biel . { Vou lirst eek | WIL) refer 
} i j : ’ ‘ 
ence to bvbelnge nn the Stat (| \liss irl of [ilinois ? 


A. In the State of Missouri, near the western shore of the river 
small Spree Ly iween thir ls anid and the eereeee shore 

@. Of Missouri’ 

‘ae @ 


©. It covered the river front on which the arsenal was located 
at that tine 
A. Yes, sir: above and below the arsenal. 
Q. From the timeof vour fi edge of Arsenal Island down 
to the time it became attached to the Illinois shor by dy kes built 
by the Federal Government, state whether or not it has always ex- 
isted as an island in the Mississippi river. 
A. Yes, sir; always existed as an island, but s g | 
from vear to vear, according to the different stages of the river 
whether high or low—formation made by abrasions of the upper 
or north end and the particles being carried down by the current 
and deposited at the lower end—down the current in the direction 
of the river as It was running at that time.’ 
(Q). Was the island during all these years continuing to exist as 
an island while so moving southwardly with the current of the 
river” 


‘y Yes, sir. 


~- 
; 

- 
— 
omens 

= 


iifting its position 
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172 ©. And there never was a time, was there, when it ceased 
to exist as an island ? 

A. No,sir; always existed as an island and was in part cultivated 
i the time. 
(). Now, do you remember how the island has been used? What 
was the first use made of the island that came under your observa- 
tion? , 
A. It was assigned by act of Congress to the board of schools for 
school purposes in 1853 and held by them. 

Objection ; not responsive to the que stion. 

(). What I wanted to ask you was simply the use of the island ; 


no matter about any documents? 
A. was used for quarantine purposes for many years. 


lt 

i 

(). What year was it used for quarantine purposes ? 
A. Even as far back as 1850 and 1851 

(). Tell me in what year was the cholera in St. Louis. 


é 
A. 1849. 
). Now, in 1850 the island, you say, was used for quarantine pur- 


A. Yes, sir. 

‘). What did the city have down there a health officer ? 

A. Hada building erected on the island and boats from the South 
were Ir quired Lo slop there and be examined, and if there was no 
SICK Ness they were Pe Titi itted tO iiss if | hey were sick the boats 
were fumigated, the sick taken off and put in the hospital, and the 
dead buried on the Island. 

A hospital on the island ? 


Yes, si 
() Maintained by whom ? 
A 1} tha city. 
() Dead were buried on the island 
A. Yes, sir. 
() by whom ? 
A. Ly the ce ity. 
\) Any other occupation of the island at that time except by the 


+) 
7y 7 
mais 


itv of St. Li 
A. None at all. 
(). What do you know about a hospi 
S66 and along down there? 
A. In 1563 the re Was an additional building. This old building 


was elongated and an additional bu) reas put up by setting off a 
STHAL-pox oni oot as such for quarantine and small-pox 


tal on the island in 1865 and 


Cuscs 
id (). Now, the dead were buried there during those years? 
A. All over the island. 

~ Who was in occupation of the island 

Bile my - of St. Louis. Visited the island in company several 
Poon with James S. Thomas, who was mayor of St. Louis during 
the war. 

Q. Do you know Mr. Seeger ” 
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A. I do, sir; gentleman who cultivated the island—leased it from 
the city of St. Louis 

Q. Any rig ae ments on the island ? 

A. Yes, sir; a house and fences and fields. 

(). He is al up to the present time, isn’t he 

A. I believe he is ) 


(). So that within your knowledge the city of St. Louis has been 
} 


} 


In occupation of this island from 1850 to the present time 
Objection. 
The Court: Try to avoid objection if you ean. 


(Q). (Producing another map.) Now, will you look at this map 
and tell me whether it is cor ? 
A. That is a map executed by me—my name ts attached to i1t— 


- eg - - — . ‘ ; ; | 
In 1885, my last survey of the island 


Mr. I] ALBERT: Woe acdith d an 3 iy for NO se of this detail. 


A. Shows three “urve ys Ol the Istana were made at t the respective 
have mentioned. There was the first—all washed 


times that I hi: 
down—kept going down that way—forming in this direction. 
(). Will you ti | Tile \\ hig thas )" that map ‘ vhiibits 1 survey of Ar- 


, : *a-4@) & 
Cull Io 


senal Island made by you in 
A. Yes, sir. 
() llow 1s that surv \ designated- b\ What colored line 
A. Yi llow 
(). Yellow line marks the extent of the island as surveyed 1n 1883 
by Wi lam IL. Cozens 
A. 1800 


wl 


Lathar tha mn actual survey of this island 


-.) ‘ 
(). LSoo el | LLe Wile iti Ltiil yal chil «at Lacai 
‘ | ' ] y= '¥ 1) e*e- ’ 
Tht { OY VOU Tn | -) 


A. Yes, sir: an oflicial one 
174 J. In what CAPACILN t 
A. United States surveyor 
Q. State whether or not this also shows Arsenal Island as sur- 
veyed by you in LSOo. 
A. (ite ading a notation to that effeet on the Thadp>.) 


And that is indieated by a line marked as a survey of the 


rd on _ > by William IL. Cozens ? 


A. Yes 

(). That survey of 1865—was that an actual survey made by you? 
A. Yes, s 

( (dn) an ceiliie of th irth ? 


ctually by your compass and chain vou ran out the conligu- 
1) of this island on the earth’s surface ‘ 
"es, sir 


nd this map represents it? 


a 
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(. That is true with reference to the surveys of 1853 and 1863? 

A. Yes, sir. 

Q. Correctly delineated here—did you make a survey of Arsenal 
Island in 1883”? 

A. I did, sir. 

(). Does this map mark it as surveyed in 1883 by you ° 

A. In red tinted lines; ves, sir. 

Mr. Epsatt: There is an 1881] survey. 

(). That is made by Mr. Joyce. We will introduce him. Now, 
these three surveys made by you in 1853, 1863, and 18893 are all 
correct and are correctly delineated on this map? 

A Yes, sir. 

(). About what vear, Mr. Cozens, did Arsenal Island pass out of 
the State of Missouri and into the State of Illinois? 

A. It was after the United States Government had built a dyke 
extending from near the northern part of the island over to the 
main shore of Illinois 

() What was the effect of that dvyk 

A. It was to form a very heavy deposit of sand, extending away 
up towards St. Louis, and all these pjaces around In here and mak- 
ing an extended sand-bar—an extended fill—sand-bar. The dyke 
made that, with this incident: The stone settled down in the soil 

and there was a hole made here some fifty feet in depth and 
175 the water ran through and opened up a channel again, but 
they built across here in addition to the old dyke—this work— 
drove down piles. 
Q. Who did’? 7 
A. The United States Government, and to strengthen that they 
erected another dyke right across her 

(). Did those two structures have the effect to stop the flow of 
water between the island and the Ilitnois shore ? 

A. Yes, sir; joined them so that the water did not run through 
any more or very little percolated through. No stream—no travel 
on that side of the island any longer, and it became attached to the 
shore by these heavy deposits of sand. 

(). In vour judgment, if left to natural causes and independent of 
the artificial structures placed in the river by the United States 
Government, would Arsenal Island have attached itself to the I}li- 
nois shore in front of the Prairie Du Pont common fields ? 

A. No. sir: beeause in 1876. when the United States Government 
undertook to erect those works, it was deep water. 

() W here, in your judgment, would have heen tne navigable 
channel of the Mississippi river as to Arsenal Island to-day if the 
structure put there by the United States Government had been 
omitted ? 

A. The channel was on the east side of the island, between that 
and the main shore of Illinois, but the moment they erected the first 
dam across and dyke then the water impinged against the Missouri 


a 


—s 


shore, which was a rock shore, and it impinged back again and 

struck the island and washed away a part of the island shore; and 

in order to protect their works on the island the Government had 
13—1585 
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to revet the whole western shore until they got below that point to 
prevent its being entirely washed away. 
(). What is the island to-day as to being stationary or otherwise ? | 


A. Stationary to-day because the (rovernment has made it SO. 
(. You mean the United States Government ? 
A. Yes, sir. 
tl 


176 (). State whether or not the United States Government has 
located a light-house at the head of the island. 

A. The light-house is erected just there (pointing), and all this 
shore here is revetted with rock down about here—and this shore. = 
The head of the island was also revetted. [t had begun to cut 
away. ‘The head itself at first was the only part revetted and the 


western turn on the head of the island, but it had begun to under- 

mine, and then they revetted it on this side also, and a sand-bar . 
having formed against it has made it a solid body—a solid body on 
the eastern side of the island. The two dykes have connected it 


with the Illinois shore and made it a solid body of land 
(). Did you make the survey in 1563 of the island embraced in 
the assignment to the public sehools? 
A. Yes, sir; it says conformably to the field-notes of the survey 
thereof, and so forth, executed by William Hl. Cozens in 1865. 
(. Are you that William II. Cozens” 
' 
| 


A. Yes, sir. , 
(). You were deputy United States surveyor ’ 
\ 


Yes, Sir -— 
J. You surveved this island in 1863? 

¥ Yes, Sil 

(). Your SuUrVv¢ y Is. correct 7 

\ Yes, sir 

). At that time the island was in the State of Missouri” 

A, Yes, sir 


Cross-examination by Mr. Epsaul 


(). You said in 1863 when vou surveyed the island it was in the 
State of Missouri: in what State is it now, Illinois or Missourt ? 
i 7 P ae ; sae H ‘ co . "| i . ./ 7 , , ‘ , 7 : ] 
A. That would be very hard to answer vecause Itis an artical 
connection 
(). Can you state In miles app 
, ce — } 1 } 4 “ ‘ar ‘ M ; , , i 
to-dav is below the island ealled Quarantine [sland and afterwards 
. ; 


Arsenal! Is and in lSoo. When you first surve ved it. “g » 


‘ . . } . . . 
roximateiv how far the iwiand as 1t1s 


A. That's the township line; there in 1855; there in 1865; 1t has 
cone down ina direct south line th I) Lif il mile: Paris down in il 
quartering direction ; southwest cours 

(). How tar is the southern end of the island as it exists 
177 ~—s to-day below the southern end of the island as you surveyed > 
itin ISbo: 

A. Nearly a mile. 

Q. Ilow far is the island east of the point where it existed in 
iSoo — how far Is it east 7? 

A. It isn’t east, it is west _ 


ia) 


RENJAMIN SEEGER ET AL. VS. EDWARD RUTZ 99 


Mr. Hatrert: How far is the present end of the island east from 
what it was when you surveyed it? | 
A. The south end of the present island with reference to the south 
end of the old island, the south end is west 
®. Which lies west ? 
A. There—vou can't force me to say west is east. 
(). That is the Missouri side, isn’t it—here was the eastern point 
the island in 1863? 
A. No, sir; the western part of the island. 
By Mr. Harnert: Illinois east or west of Missouri ? 
A. Illinois hes east. 
©. Which is the end nearest the Illinois shore? 
A. O, vou said the Illinois shore ? 
(). | want to know how far east the island is now from what it was 
In LS6o ? 
A. It is west—going west all the time, because the river trends to 
the southwest and not to the east. 
(). Ilow far nearer the Illinois side of the river is the seuthern 
end of the island ? 
A. It is nearer to the Illinois shore than it was in 1865 
(). By what distanee? 
A. This is about a little over—about a third of a mile, and up 
here from the shore there it is a half—about three-quarters of a mile. 
() Is any portion of the island as it existed when you surveyed 
it in ISGS dry land to-day’ 
A. When I surveyed it in 1883 
No; answer my question 
A. I want toanswer that question. In 1565 and 1855, just exactly 
touching on that point. 
(). Well, these lines show they don’t quite touch 


ol 


+‘) 


} _ 
A. That’s not my survey—that green—this red is mine 
Q. You made this red survey in 1883 ? 
A, \ eo. sir. 
178 (). The island having g 
on the north end sinee 1883 
A. No: but it is revetted a 


(). Since vi 


o 
7 


nd can’t wasb away 
a0 mad the last Survey marked Tred, didn't embrace 
any part of the island you surveyed in 1565? 
A. Not the same location, no, sir: because the island demon- 
strates itself on the plat as going down-stream all the time 
(). Do vou know how much would wash off the uppel end—how 
manv acres 1n one flood ” 

A. No, sir. 

(). ver notice, to approximate 1 By 

A. No, sir: had ho occasion becaust wasnt a rive rman Only 
went professionally, from time to time, with an interval of ten 
vears between; as you see, 1 was there 1855, 1865, and 1SS3: last 
interval was twenty years. 

Q. You spoke of Mr. Benjamin Seeger occupying this land as a 
tenant. On your map here, Arsenal Is! 


‘ 


and, surveyed in 1550, we 
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find a line marked out designated as fence and inside the words 
Benjamin Seeger—that’s what he occupied ? 

A. Yes, sir. 

. Didn't have any of this down here fenced ? 

A. Yes, sir; he did; had ground not feneed up, but cultivated 
down here. 

(). Did he ever cultivate an inch of ground in front of those 
surveys 149 to 156” . 
A. Cultivated right in there, where my hand is, outside the field. 
). When did he cultivate that there ? 

A. When I was on the premises. 
). What vear? 
A. 1855. 

Q. Just the vear before this suit was brought? 

A. Yes, sir; I don't know how long he had eultivated. He was 
then On the pri'e TY = cultivating 

QM. When did he first commence cultivating on these premises ? 

A. Don't know. 

(). Did you know of his cultivating opposite these surveys before 
1SS3 ” 

A. | didnt: wasn t Ol) the premises be fore. 

(). These lands, were they fit for cultivation for several 
179 vears after forming? 
~ A. No, sir; not when recently formed; got to get soil first. 
You know, of course, enough about the Mississippi river to know 
that all alluvial deposits are very rich unless pure sand. Nothing 
grows In pure sand, 

©. Don’t usually cultivate these bars the first year they are 
formed ? 

A. No, SIT 

Q. I see on your nap here Government dam constructed in 1878 
in one place, and in another Government dam constructed in 1882. 
Did you say you drew this map’ 

A. Yes, SIV. 

Q. Do those figures indicate when this dyke and dam were con- 
structed ? 

A. Yes, sir; I visited the premises when they were being con- 
structed. 

©. Didn't they commence a little before ‘ 

A. I don’t say they didn’t. [was there during those vears. Prin- 
cipal assistant of the United States corps had been along with me 
for several Vears , my assistant ior Seve ral vears | went away when 
the war began, and, after the war, returned, and he was employed on 
that work. At his solicitation I Went down to see the operation. 

(). I want the date of those public works. Didn't it take the 
Government more than one vear” 

A. Several vears, 

Q. You have that date down there 1878. Might not that have 
been commenced as eariy as 1876 or 1877? 


A. Was commenced 1876: wasn’t finished till 1878. 


} 
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Q. Your date indicates the finish ? 

A. Commenced the same year as the Centennial at Philadelphia, 
because I visited that work before I went. 

Q. We generally understand that the Centennial year was 1876? 

A. Yes, sir. 

(). Begun, then, in 1876, and completed at the date you have 
figured here? 

A. Yes, sir. 

(). I will ask you whether any part of Quarantine Island, as you 
surveyed it in 1S53, or Arsenal Island, as it was afterwards called, 
when you surveyed it In 1563, is dry land to-day. 

A. No; neither in 1855 nor in 1865. 
180) Mr. WitpeRMAN: All washed away ? 
A. Been moving down-stream. 

(. I understand vou to state that this island commenced washing 
off at the upper end and forming accretions below it, and was never 
stationary and fixed until the Government made these improve- 
ments—revetting ? 

Revetting ; ves, sir. 
). That is, covered with stone? 
A. To prevent undermining. 
). And built the dykes 4 
\. Closed up the waterway. 
). Now stationary—doesn't wash away ? 
A. Makes a deposit up here—at least a thousand or more acres. 
2. And it has now ceased to wash off from the upper end? 
\. Yes, sir. 
). Government works put there hold it there ? 
\. Perhaps 1m 1SS5 it washed away a little at the head ; began 
to cut away the revetment at the upper end of the island, which 
was not sufficiently strong for its purpose; had to meet the whole 
body of water coming here, and they hadn't made that strong 
enough nor had they extended it far enough. They have since in- 
creased and extended it. 

The formation still goes on below 

A. Yes, sir. There is my survey. There is where Mr. Joyce 
surveved it. Now, I surveyed this subsequently for other parties 
than the city of St. Louis, and you perceive it had formed in here 
il sand-bar, and when | surveyed before there was no sand-bar. 
When I surveyed last it was all filled in with sand. That is called 
Smith’s Bay; cuts his ice in there; I presume to-day all filled up. 

That is what is marked ice on your plat’ 

A. Smith’s ice-house. 

(. That was made in 1885? 

A. Yes, sir. 

Q. Have you noticed how much further below the sand-bar ex- 
tends than it did in 1883? 

Don’t know, sir; haven’t seen any recent survey. 
Q. Have you been down there recently ? 
A. No, sir. I was down in 1885, but not since. When I sur- 


‘) 
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veyed there it was full of water; now to-day there is a sand- 
bar. 
1Si Q. It isn’t dry land? 


A. A sand-bar filling up all the time may have filled up 
to the main shore. 

(). Since 1585, your last survey here—all filled in since? 

A. Yes, sir That depends on the stage of the river 1n here; 
nothing but backwater up here. You mean the demarcation, If 
the river went down more of the Island would be exposed. 

(). ‘This water here is backwater from the current? ~— 

A. Yes, sir | 

() Ligh water backs up further and low water comes down ? 


~" * ° 
A. Yes, sir. ; 


a 
-~ 
— 
— 
— 


Redirect DV Mr. 


} } ? : 1} ° 
(). understand Gduring ail these years Vou have be I} speaking 
of, notwithstanding the constant change going on in Arsenal Island, 


it has alwi iVS eXisted as an island ‘ 


A. Always ealled by the name and des 8! mation of Arsenal Island. 
‘ ti Ma eso . ? 
Some people mtinue to cali i Quaran Island, but Il is aiways 
1 | ] ] } _ ao ol > 
known as Arsen: | Island and its first formation was right opposite 


the United States arsenal. 


Cross-examination by Mr. HALBertT 
Q. What was it called in 1855” 
A. Quarantine Island and Arsenal Island A 
when they put the quarantine there it was called Quarantine 


Mr. Murpuy sworn. 


Direct by Mr. Bets 


Q. You are harbor commissioner of the city of St. Louis? 

A. Yes, si } 

Q. How long have you been ther 

A. Since IS46. j 


(). What part of the city did you live in? 
A. The southe rn part. 
1S? (). Ilow long have you known Quarantine o 
Island ” 

A. Since 1S47. 
). Where was it then ? 
A. The upper end extended a hundred feet above the north wall 
f the arsenal. 
"Q Where did it go south ? - 
A. Must have been below that. 


r Arsenal 
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Q. State what it was at that time as to being an isl and in the Mis- 
sissippl river. 

A. It was an island. 

(. Surrounded by water? 

A. Yes, sir. 

(). In the State of Missouri or Illinois? 

A. Missourtl. 
©. Where was the channel of the river with reference to the 
island ? 

A. A round the east side. 

(). Have you continued to know the island down from that day 
to the present time ? 

A. Yes, sir 


QJ. When were you personally first on the island ? 
A. In the fall of 1847. 
©) What did you £o for? 


4 
A. A lot of boys going to school with ine—my school friends— 
| a canoe we used to use to convey us to the island to fish and 
swim. Used to start above the arsenal wall. 
(). Which side did you land on? 
A. West side. 
(). Nearest the Missouri shore ” 
A. Yes, sir. 
(). Were you there during the following years till 51° 
A Y es, sir. 
(). In 1852? 
A. | wasn't on. 
(). In 1852 what was it used for? 
A. Qluarantine purposes. 
(). By whom ? 
A. The city. 
(). Llow long did it continue so’ 
A. Some four or five years. 
(). What did the city have there ? 
A. A large building used for hospital purposes. 
? Who was stationed there? 
A. A health officer. 
(). What relation did the island bear to the boats coming from 
the lower Mississippi to St. Louis? 
A. It was a quarantine station—would land there to be examined 
and, if they had any sick, to be fumigated and leave their sick. 
183 (). Where were the sick taken ? 
A. To this building. 
() Hospital on the island ? 
A. Yes, sir. 
(). If there were any dead ? 
A. They were buried on the island 
(. What became of those who died in the hospital ? 
A. They were buried there. 
(. State whether or not any other person was in possession of the 
island than the city of St. Louis. 


; 
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A. Never knew of anybody at that time. 

(). You were on the island in 1847, 1848, 1849, 1850, 1891—knew 
the island during all those years ” 

A. Yes, sir 

Q. What sort of a hospital, if any, did the city maintain about 
the year Soo * 

A. Understood to be a pest hospital—small-pox. 


} , a . vs ‘ 7° -- ] . +) 
Dick thr IL\ have anv otlicial there‘ 


‘rom your tirst knowledge of the island in 1847 down to 1872 
and 1873, where was the navigable channel of the Mississippi river 
with reference to the island ” 

A. Alwavs on the east src 

(). Between the Illinois shore and the island 


_ 


) 


a 
~~ 

j 

/ 


x those years navigated there, did they 


). tate whether or not the channel changed about that time 

A. Occasionally they used to go up the Missouri side; low stage 

they couldn't 

IS4 (). Finally did it reach a point where the navigation was 
all between Missouri and the island? 


) 

“° sw 

, . ? ‘ S| , 

A. About the time the Government constructed dams and dvkes 
} 4] se . © > ama 
the north side in lS;6 and S74 
) , 


a7 ; } } »? , of ea} ’ \ 
\\ hat was the etiect on navication 


—— 


by the lL nited States COoll- 


structing the dam and dyke from the island to the [linois shore ? 
A. I suppose it stopped the flow of water through that part of the 
island—made shallow water below it—atid sand-bars formed down 


aiony the Course Or the iormer Ccoannei, 


(). Didn’t it necessarily cause boats to navigate the channel be- 


tween Missouri and the tsland ? 
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A. Yes, sir; excepting in very high water. About the time the 
dams were constructed or about the time they were being con- 
structed it came so finally that the channel was thrown on the west 
side of the Island. 

©. So now the channel is between Missouri and the island ? 

Yes. 

(). From 1847, when you first saw it, down to 1872, 1873, 1874, or 
1S75. the channel was between Illinois and the island ? 

A. Yes,sir: ooats used LO pass On the east side ot the island. 

(). During all that time when the navigable channel of the Mis- 
sissippi was between the island and the Illinots shore in what State 
was Arsenal Island located ? 

A In the State of Missourl 

\) lexplain, if you please, to the court what has been the history 
of Arsenal Island with reference to location in the Mississippi river— 
what change a 3 any, have take a | rce, and what has caused those 
Ci 


Pe 


res 
_— 


, 
A. Well, sinee 1847 I have seen a gradual change in the island 
from its former loeation—at least where the northern point was for- 
merly located to where it is now—changed to a considerable extent. 
The northern point of the Island is aw below where it was orig- 
inally and, I think, where the southern part was when I first 


,\" 
.¥ 


, . * ’ »* 
. ‘ . : ’ . ’ ; » - " 7 
water and floods and shifting san 


pri 
(J. Washing olf the head ? 
A. Yes, sit 
(Q). And lodging ground on the south ? 
A. Yes, sir. 
( State whi ther thi moving of the island has been in the direc- 


M 
I of the current of the Mississipp! 
A. Yes, sir. | 
(). So that to-day the island oecupies a location quite distant from 
the location occupied by it in 1847 
A. Yes, sir. 
A 


() 


, 77 


). And I will ask vou whether during all this period from 1847 
to the pres nt time and during all this shifting movement that has 
taken place in the island has there ever been a moment of time that 
Arsenal Island did not exist as an island in the Mississippi ? 

A. No, Sit always ati island there—sometimes known us Arsenal 
and sometimes as Quarantine 

(). I will ask you whether on the quarantine station being estab- 
lished there it was called Quarant , 
Yes, sir. 
And when the quarantine was given up in 1863 and 1864 the 
island was known as Arsenal Island 

A. Yes, sir. 

Q. But it was the same body of land, by what name it may have 
been called ? 


{) 
{- 


A. Yes, sir: I lived below it from iS68 up and had occasion to 
observe, going up and down the railroad right opposite. 
l4i—1o50 
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Q. | will ask you,during your acquaintance with it from 1847 to 
the present tine, What has been the character of the possession of 
the island by the CILY of St. -Louis—exclusive or otherwise ? 

A. From 1550 up I can tell better about it; in 1850 they were 


? 


In possession by the establishing of quarantine and the erection of 


buildings. . 
(). Exclusive? 


A. So far as I knew. 
(). Have you ever heard of anybody making a claim to the body 
he island during that time, except the plaintiff in this suit? 


During that time the city has maintained a tenant on the 


’ ? } 
A. Yes. sir: and does now 


(). Ilow far was this island from the Missouri shore in 1847? 

A. i should think about three hundred vards—tli north rh part 
(). [low far east from the Missouri shore now ? 

A. I should think it was seven hundred vards—six or seven. 

(). Any water running between the island and the Missouri shore 


‘ . . ’ } } ? 
(). Could boats pass through ther 


No, sir; used to pass In canoes 
() Nothing but ‘A shoal in 184 ? 

That’s all; about three hundred vards of shallow water 
). In 1850, 1852, and 1855, how was it then ? 
A. I think more water there then—understood more water be- 
tween the wes 

(). Could boats puss there in 1855 ? 

A. No, sir; never knew of any 

Q. Not during the periods of high water ? 

A. No.sir. I lived near the river bank and never knew of any. 

Q. When was the first time you knew of boats passing between 
Arsenal Island and the Missouri shore” 

A: Couldn’t tell; passed up there myself in 1868 and 1869. 

(). On a boat? | 

A. A small steamboat—high water. 

(). Ilow far now is the island below where it was in 1847 when 
you first knew it—how manv miles down the river? 
_ T should think it was a mile and a half: never measured it. 


ij 
| 


ern—— 


). Llow long was the tsland in 1853 ? 
A. I think about a mile long. 

). How long was it in 1863? 

A. I wasn’t on the island. 
. 


About t 
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A. I should think about the same length—probably a little 
longer. 
(). A little longer. in 1863 than 1853? 
A. Yes, sir. 
(). Any difference in the size of it generally ? 
A. No, sir. 
©. About the same number of acres * 
LS7 _A. Well, probably not so much—not so large an island. 
I think some had washed away on the western side. Prob- 
ably not so much width to the island; appeared to me to be that 


; 


A. Yes, sir; probably more length and less width. 

) From the time vou first knew the river up ull 1876, the time 
of the building of these dykes, this island was continually moving 
down the river, wasn’t it? 

A. Yes, sir 

(). Been stationary since these dykes were built? 

A. That has been the understanding since the dykes were built 
and since the revetting was put on the western shore by the Gov- 
ernment. 

(). This is an island of sand, isn’t it? 

A. Yes, sir. 


(). Formation of bars in the river 


‘ 
, Yes, sir 
() Wa 1) moving down thy rivel Lil 0] it that be named Arsenal 
Island is a bar? 


A Yes, Sir. 
? llave you been on the islan | since 1S;6? 
A. No, sir. 
(). Been on the eastern side of 11 
A. I was on the western side of the island once since 1S76 
(). Been on the eastern side ? 
A. No, sir. , 
i, When was the last time you were on the eastern sid 
A. 1852 or 1853. 
Ilaven’t been on the island since 1853? 
That Is, NOL ON the island : 
the eastern side where the channel of the river was. 

(). When was the last time you passed on the eastern side of the 
island ? 

A. 1875 or 1S74 

, 


) As a matter of fact, at a low stage of water there on the eastern 


passed up and down on boats on 


side this is all dryv—no water on the eastern side at all. Is that so, 
do vou know? 

A. Don’t know now whether all dry. 

(). Probably not now, because the water Is very high ? 

A..] mean ordinarily 

Q. At an ordinary stage of water—that is, between high or the 
way the water is now, twenty-five feet six; you don't know whether 
this is dry land or not on the east side” 


108 BENJAMIN SEEGER ET AL. VS. EDWARD RUTZ. 


ISS (). Then if,as a matter of fact, it 1s dry there and no water ' 
on the east of this body of land, you wouldn’t call it an 
island any more than because it is called Arsenal Island—wouldn’t 
call it an island if there is no water surrounding it? 
A. No, sir. 
(). When You say it has continued to be Arsenal Island you 


simply mean to say it has been called that and known by that 


name ? 
A. Yes, sir. ie 


QM. Now, you say Lnecre Was a hospital erected on that in 1853 ? 

A. 1851 and 1852, I think 

(). Do you now, as a matter of fact, that island or the body of 
land then known as an island on which this hospital was erected in 
1853 has all Washi U away since thie h—Vyou know that f 

A. Yes, sir. 

(). All gyone—no Island whi re this hospital Wiis then now at all ? 

A. No. SIP. ° 

Q. Now, it is true also of the body of land which you knew in 
1863—that body of land, as far as that locality 1s concerned, has all 
disappeared, hasn't it? 

A. The island is below where it was. 

Q. IT sav the body of land that existed there in’ th 
has all disap) eared irom that locality- LOC away } 

Mr. Bett: What? 

©. Gone away ? | 

Mr. Bett: The island has shifted 

Q. Yes, sir; where the Island existed In 1855 boats are passing 
and repassing now, and also where it existed In 1863? 

A. Yes, sir 


(). And do at ail staves of water ?” 


A. Yes, sir 


a 


» river in 1S63 : 


Redirect by Mii IY IL] 


Q. I forgot to ask you whether you ever noticed the effect pro- 
duced on the current by tha dy kes built on the St. Louis side. 

A. Yes, sir; | observed the action of the current at the Brvant- 
street dyke, and also at the Chain of Rocks; never had oceasion in 

an official capacity. | 
189 () State how 1t affects the current 
A. The water comes nilong down the face of the dvke, if it 

is a longiti lL adyk J 3 dow nto th face of the lows r part and 
turns in towards the Muissourt shore; that’s the etiect on both the 
dykes built in the Mississippi there—tliose dykes at those points 
the water comes in toward the Missouri side. 

Q. Take a dyke which projeets at right angles with the current 
out into the river. 

A. The current would strike the outer face of that and go towards 
the Missouri sh 

Q. Instead of throwing any volume of water over to the Illingis 


re 
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—-— 
. shore, the water will run around the end of the dyke into the Mis- 
sourl shore again ? 


A. Yes, sir. 

(. When you state generally that boats are now navigating the 
Mississippi over the spot where the island was located in 1853 and 
1863 vou don’t mean to state that you have made any survey and 
can say as a matter of fact that some part of Arsenal Island as it 
existed on the earth’s surface in 1863 does not exist on Arsenal 
Island to-day ; do you understand ? 
wt A. Yes, sir; I understand. 

(). It may well be, may it not, that the tail of Arsenal Island as 
it existed in 1863 or 1864 1s the head of Arsenal Island as it existed 
when this suit was commenced ? 

A. That might be. I had occasion to observe in 1852 or 1853, 
the last tyne I was on the islan<|, someting that drew my attention 
to that very matter. When we. were boys, along in 1849, 1850, 
LS5l—in_ fact previous to that we had gone on the Island and 
erected a shed on the western face where we put our clothes and 
stuff that was there—that was in 1847 and 1848—and when I went 
on the island in 1853 or 1854, after the smaller buildings had been 
removed by the Government, I found that this place that we had 
erected—the shed was two or three hundred yards where we had 
placed it further north than the southern end of the island was, 


= Sa 


showing a formation south of it. 
(). That 1s not In answer to my que stion. You don’t seem 
1%) to comprehend what I am trying to get at. The question is 
this: Have you ever discovered as a mathematical fact that no 
part of Arsenal Island as it existed in 1565 and 1564, when sur- 
veved by Cozens, was included within the survey of the Island in 
ISS3, just before this suit commenced —Vou don't undertake to state 
anything about that. 
A. What is the question ; didn't quite c 
Q. When were you on Arsenal Island last‘ 
A. About five or six months ago 
(). | thought you stated a moment ago the last time you were on 


ateh it. _ 
} 


o—- oo 


; 


Arsenal Island was in 1853 * 

A. I said the eastern end of Arsenal Island—meant to-say; went 

down the harbor in a boat five or six months ago to see about the 
tenant there. 

Cross-examination by Mr. Epsaui 

(. You were speaking abont these dykes built on the St. Louts 

side of the river and the action of the current. How are the dykes 


Ing out? 


built—at right angles to the current 


\. Dire ct from the shore out. 
(). You see this hap marked Exhibit “B” that is exhibited 
there ? 

A. The water came down to this dvke and then deflected into the 
Missouri shore. 

(). That's your observation on the Missouri side? 

A. Yes, sir. 


’ 
' 

’ ‘ 
oe 


“ * ee rc i 


110 BENJAMIN SEEGER ET AL. VS. EDWARD RUTzZ. 


(). Did you go over to the other side to examine how it affected 
that? 


(). Do you know as a matter of fact that between 1865 and 1873 
the land washed away over here on this side of the oe 
half a mile in width down here opposite these surve » that it 
took olf near 

A. NO, SIP: I don't know about that. 


° ’ . ! ; | . 
(). What was the cause of that you don’t know ? 


iV tlali a Die 


-_ 
A 
‘ 


What current was there you don't know? 


(). All you testify about is what you saw on this (the Missouri) 


. , 
Q. What is vour business 
¥ 
A. Citv survevor of the city of St. Louis 
Pe cant. atucdln dak acastoiatin «enamide nn 
< " «Lit Wire'tie @i.t Ge eg i bicil it <A SUPYeY i rseli siaha, and, 
, ' ‘ 
if so, when, and the adjomning shores”? 


A. In 1ISs1 I made a survey of the island, connecting it with the 


‘ ’ % " . 
" ‘ ; ‘) sy ++) a, ' +? *? by } ’ iy by ey , 
mst. Louis shore, as Well AS COUNeCUL It Wikh Ulie Illinois shore-—in 


*; 


(). Is Lhat map Vou nave Liere a ecorreet Mm iy) of that survey 
| | t survey. | 
() What was the width of the river at that time from bank Lo | 
bank at the head of the island ” | 
A. At the north end about thirty-six hundred feet. 
(). What was the distance from the Illinois shore or bank at a 
point between thie se surveys l4S and | ha Xlehnaing tha survey line 
to Arsenal Island and on Arsenal Island through—how far was 
that ? 
A. Wel 


— 
- 
A 


’ -— = . 
there Was a sand-bar formed 


@. Simply extending th rve\ , 
." i 
} } : ? ’ } 
\. A sand-bar formed . t dista outside the bank of the 
} ’ I} ? { | ? a , } 
isiand ne distans hn t - re to that sand-bar VIsib iL that 
. : : , ’ ¥ + , * 
*>) ‘ *, .) ' ’ + ‘ ‘ , ‘yey hicy¥ . ‘ | 
time Was ftiiteen hundred feet, and continulng on the same line the 
° . ’ i : ’ | ‘ + . 
distance froin thy bank of the Illinois shore at thr (iVIsIon ine bde- 
: . 1 1 — 1 Zt ’ } , ’ } a : . 
tweeh survevs [45 and i4-? was elevhteenh hbundred and hitv teet to 
; 
’ , ’ \ ’ ; 7 " " 
>> ; ; ; ; ; s» TT? , ‘ , " i sy 
the bank of the Island, and continuing across the island on the same 


line it was about nineteen hundred teet—across the island. 
(). lLlow lar irom thi West bank of the island to the Missouri 

shore 

idred and fifty feet. 


t 
bank of the island to the Missouri shore ? aw 


ae 
ww 
_ 
oe 
_—- 
we 
“ 
—y 
—_— 
m—, 


row ihe west 


Sy 
Yes, 
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©. Now, commencing at the same point on the Illinois 


°192 shore, have you run at right angles to the current of the 


Mississippi river—what was the distanee then to the island— 
east shore Ol the island. 


(Objection. ) 


().” Referring now to the different theories in the declaration ? 
A. About twenty-one hundred feet. 
). I mean commencing on the east shore of the island ? 
A. On the Illinois shore, you mean ? 
es, sir; commencing at the sam point t 
gr across to the Missouri shore ? 


instead of prolonging these lines that bound the sur- 


é 
veys going at right angles’ 

A. Oh, that wouldn’t make much dffference—a little, but not 
much 

(.). No material difference all through ? 

A. No 

\) Now, what are the distances, co mencing on the east river 
bank on the survey line between 156 and 157—what is the distance 


irom there to the island t 

A. Well, from the bank, as it existed then, to the sand-bar was 
seven hundred fee t: from the bank to the east bank of the island 
was seventeen hundred and fifty feet—sand-bar forming from the 
bank of the island going down into the water; across the island on 
the same line, seventeen hundred and sev nty-five feet. Then the 
tance from the west shore of the Island Lo the Missour! shore 
would be about eighteen hundred feet. 

The Court: This was 1881? 

A. Yes, sir. 

The Court: Does that re present water 

A. Yes. sir. This is the Government dam 

The Court: What was the width of that? 

A. Four hundred and fifty feet at this point; just a little sand- 


‘) 


The Court: On* the line between 156 and 157 you answered 
about, didn’t you’ 
A. That was seven hundred feet to the sand-bar and seventeen 
lred and fifty between the Illinois shore and the bank of Ar- 
= nal Island. 


Cross-examination by Mr. HALbert 


(). What time did you make this in 1881? 
A. In the winter—opening of spring. 
193 (). What time in the spring’ 
A. I think about February 
(). Got anything on the map to Indicate it? 
A. No, sir; but I think about February. ‘The Missouri side was 
surveyed October, 1875, and the Illinois side March, 1881. 
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(). The survey from which this map was made—made the survey 
on the Missouri side in 1875? 

A. Yes, sir. 

(). Now, you surveyed Arsenal Island in 1880—December, 1880? 

A. Yes, sir; surveyed the Illinois shore in March, 1881; the river 
bank at St. Louis | surveyed in 1878; Arsenal Island ] surveyed in 
1880, and the Illinois bank and this side of Arsenal Island I sur- 
veyed in 158i. 
(). When did vou take this from this other sand-bar ? 
B. Af sey time | 
Q. March, 188l—what part? 
A. omen eit 
Q. Then the water between the Ilinois shore and what was called 
Arsenal [sland was only seven hundred feet at that time. Do you 
know what the di pth of the water was in there? 

A. No sir: took no soun lings. 

(). What was the depth of the water on the other side ? 
A. These soundings there were not taken at that time. Icouldn’t 


() Was there any running water here at all in Mareh, 1SS1? 


) 
This dyke built at that time? 
tie 


es, sir: but there was an opening in the center which brought 


j . —? o- ] ’ — ‘ . a cl . ‘) 
() re opening there w h gave it a current: 
rays VU} sa ~ oe . — y sem O 
Phe Court Vihat was the general stage of the river 


_ oa 21.3 om P — BPs Pe ; ‘ , ‘ ) 
(). Did you make this plat (exhibiting Mr. Cozens’ map) 


(). Does this correctly represent the survey made by you on the 
sll What did you take as the shore on the [llinois side when you 


194 ( 
). Do you know how far west that was.of the original bank? 
A. I don't. 
. You “* mit know, then, what the survey of 1814 was? 
No, 

Never made that‘ 


(). Did you ever make a survey of the west line according to the 
original survey ? 

A. No; but I made it as it existed in 1878. 

(Q. Do you know how it compared with the western line in 1S78— 
how it compared with the original survey on the Missouri side of 
the river? 

A. I have examined it and from my experience the lines must 
have been the same, because it was a rock bank. 
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Q\ Then I understand the bank on the western side was not 
changed ? 
A. No, sir. 


By Mr. 


As I understand you, when you surveyed this Illinois bank 

in 8 you took it as the bank then Wias-——as you then found it * ? 

A. AS then found it—March, SSI. 

(). - hether the bank extended eastward of that in 1850 or LS60 
you don't know? 

A. Don't know 

Q). May it not have extended a half a mile further in 1863? 

A. Don't know. 

(). If other witnesses have stated it did, you know anything to 
d the contrary t 
A. Know nothing to the contrary 


EDSALL: 


tedirect by Mr. KUEFFNER 
been there since? 
) anges in the bank sine 
A Ye suet ( pgs change have seen} anoth r dyke put here— 
, about is point. ‘This sand-bar has got higher every year; sedl- 
’ 


a“ 
-_ 
—\ 


A ment from the water makes it higher 
’ ’ , *.* 
(). But the east bank has remained unchanged ? : 
A. Yes, sir. 


195 Mr. Epsarzt: Hasn't it been filling up sinee 1881? 


A. | say it has been filling up. 1 cadeal been down 

the re 
p Ni Mi [| The hap Of Tozens an tine map ot Joyee, defendant’s 
map number J and defendant’s map number 2, are viven In eVvl- 


hie re Was lho further evidence iT) this ease 


‘ - .s on 
(Ilere follow diagrams marked pp. 196 & 197.) 
LOS lhe defendants moved the court to make the foll lowing 
; . . 
‘ findings of facts (which motion was overruled, and defend- 


ants duly excepted then and there), viz 
.. Di fy ndants’ Rejected } } ings of kact 


This is an action of ejectment instituted in the State circuit court 
of St. Clair county, Illinois, on January 29, 1884, to recover certain 
premises allege d to be rr Sst. Clair county, [ihinots, anid deseribed as xc 
follows, to wit: Bounded east by the meanders of the original bank ae 
of the Mississippi river, as surveyed by the United States Govern- 
ment and established in United States surveys 149 to 156, inclusive, 
15—1535 


iread of 


- . . . . { 4) . 
“ . ; * . : , . > . 
Lob Alore iid, } , peg take j Wi = iil i ) ' Like _' ; (] Lilitad i {)j it] ° \I is- 


SISsIp pt rivel 


ria’ : ' 
. . j P , ; een ft \~ 
lhe ACLION ei (>T 4 ’ . i\ é ’ iT) j ricerd] acral is| Ben sitll 1} ‘ fo 
] a . i ‘ 4 | »a ee ; en, # ‘ : 
chi eved Lt) =) it) | dy ly ‘ i ¢ ‘ 7 ii ae iC] ; Lil¢ te y ti . ‘ seed *. 
‘ o . 
’ 
’ : ‘ ’ ? ee 
cb Phitill Ci pa ‘ Ty )] Lti ii j i I i idiwes (,) i i* ai’ 
. 
{)f ’ \I; ; , gs, 9 ; 7. " , | . ~ g*? 
10) O] (ISSOUTI, ClalMing to be rit yner OF Lire. PFeMISCS O ] 
: 
; ee. ‘ 
~ cY ~ 
pea OV said CeVeEP alla Uli amhaiord oO iit] ececer, Wa CT) 
, ) : 

. ’ . ? ‘ ’ ‘ ‘? ‘* st ‘ "| ; sy 
10S motlon, made codeicnaant, and aiterwaras ne cause, on th 
.} 1; ony f ,) | = (| i ? , | } ’ ti sivaiv ) r)) : ihe ] ity {|} Te Oo rt 
appeal (oii WV iif (eqehMaa4»hl ~ satin taetai > i * POyVed eae > Lidbi ‘i ° 

’ ' ) ’ 
} : ,7 ? : " ‘7% | Fa’ . ; . .% + ‘ypu ; rPi< 4  ¥ 
At Line Ll lil {}j Ee t cal s..' Fe Ore Lii¢ ie i] a «il iil] \ a ?t brit? waived, 


if pr pears d that one Blumenthal in 1849 took possession, under deeds 
from Dushanan, Lacroix, and Pensoneau, of surveys 14! to 156, In- 
clusive, of the common fields of Prairie Du Pont, St. Clair county, 
[ilinols, ana paid taxes there mn unhtti Ry pa when he conveyed Lo 
the plaintiff and others, under whom the plaintiff now claims. The 
deed from Blumenthal, on which the title and possession of plain- 
tiff mow rests, deseribes the property as bounded northwestwardly 
by low-water mark of the Mississippi river. 


} ’ _ ‘ ' } ae ie : ‘ 

[t appeared that Blumenthal in 1849 took possession under his 

} ‘ . : | } - , , , ~ : 

deeds of Live pr Perey mnentioned thereln. and that his act ral pos- 


sesslou never extended further west than the easterly edge of the 
Mississippi river, and that the plaintitf sueceeded to the said pos- 
| commencement of this 

200 ACLIOL lt appeared that between ISIL4 and ISo0 the Missis- 
sippl river in front of the property receded in a westwardly 
direction, so that surveys 149 to 156, melusive, rained forty acres of 


| | 
SeCSSION Ol Deluna nmboa 


; ~ ‘ 
ground, and that Trom ISoU to the present time the river has en- 
eroached on the preinises so that the sam nave [ost one hundred 


? 
’ 


acres of Ground, the net loss be le’ SIANLV acres OF vroun | 

lt appeared that an approved survey of Arsenal, then Quarantine, 
Island was made by William TIL. Cozzens in 1853 under the in- 
structions of the U. S. Survevor General: also that said island 


Was assigned by the secretary of thie Late rior to the St Louis public 


‘ 


schools in 1S65 and 1S6-4 he first assignment bears date February 
LO, ISOS. cLh\ covers LOOO? acres of the Islan The si cond asslgn- 
Diet Is dated S prt bhiver oO, lSoOd, and co Veys JO acres wit two 
assignments embrace the entire Island, which contained 119.57 


ACres > “ALSO threat sald island Was sola and conveved a the mublie 
schools for the sum of S52.000 to the city of St Lous in) IS66 - also 

that surveys of thi island were made in 1853, 1863, 188], 
201 and 18585, showing its location at these various periods,  Wit- 

ness- were produced who had known the island as early as 
1S47.) ‘The island wis originally in the city of St. Louis and State 
of Missouri, opposite the arsenal and west of the main channel of 
the river and of the center thread of the river. It has moved south 
and westwardly. The change effected in the location of the island 
since 1547 has been gradual in its character and has been caused 
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{). Phe COUTL Geciares 
| 
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schools of the eity of St 


of Missour:. then Liye {)° 
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mn the declarat (ot), sueh 


and tlie title or sue I owner 
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\lississipp river (the Illinois shore) said 
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the bed of the Mississippi river beyon 


by\ tha hited 


‘eys L19 to Lob. inclusive, of the con 
LO the accre tion Or sand-ba! 


Lween the ¢ xtended lines of said ous) 


to be that if the property known as 
States to the public 
and that at the ime of such orant 
\lississippl river situate in the State 


‘retions attaching themselves 


j } Tris) ’ ‘] 1} said ss! bié l= (riy\e rned 
x : . * " n 
‘4 " : , , eur cs , ‘ : 
ll! ktidd TE Salad Isiahda Was situated 


r two miles north of the northern- 
or eaee ifs ironting on the Missis- 


ons thereupon forme d al the lower or 
} | 


xl in said State until thev reached a 


the river front of the plaintiff's land 
of his surveys 149 to 156 deseribed 
ms be Cathie and were the property of 
ice which they had become attached, 


not divest | by the fact that the navi- 


’ 
yy 


lriver ehanged its course so as to run 
tern shore of the State of Missouri, 


j 


Interven- 
y deposits of mud, so that, except in 


ois shore, and the 


* ‘ ’ 
* : 
) . 
iw to be that if thre current a) 
’ y , . 
) he w shore or bank of 
bliumenthal, fronting on 
, } : he i . aba | ~ 
1 Lhereo HercecepLlLivee pieces 
' 

i ; fr) 1 | } Ve] ana were 


; | ’ , ; 7 
‘ ‘ ()i at | i Litlil »} ti iis 
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» COTPesSPOnd V nthe chances 
: : ‘ , +f . ] 
~ Lr TIVE OPPOSILe SAlGd LAD. 


‘ : ' ’ +} ' ' ** ‘ sar 
vy to be that the boundarv line be- 


Missourl is the center thread of the 


to be that if aeeretions formed and 
, , ] ° ] : 
»\\ af chan ate | Ars nal Island. It) 


} , 
eaiter other accretions attached them- 


| 
. 


aw to be that if a sand- 


nson the east side of the island, 
; ’ ] 
] S Bene ast-mentioned acere- 
er of the first accretions, notwith- 
+ ea tl ° i | " + . | : ] y 
ri Wardlv of the center thread of 


} 
i 


mr extended 


fvot of Arsenal Island, in the State of 
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‘ 


Ussouri. and subsequently accretions attached themselves to the 
7 st side of said sand-bar and extended eastwardly across the center 
“4Ivoud of the river into the State of Illinois, the owner of the island 

-as and is the owner of said sand-bar and said accretions. 
. “’ 11. The court declares the law to be that if the current of the 
‘Mississippi river gradually undermined the west shore or bank of 
the land of the plaintiff or of bis grantor, Blumenthal, fronting on 


the Mississippi river, and that by reason thereof perceptible pieces 
ol the shor S and banks of said land fe | into the river ana were 
=a washed away, whereby the bed of the mver was gradually changed, 


that thereby the western boundary line of the land of the plain- 
tiif or of suld grantor chang | according|y 1 correspond 
208 ~—eowith the changes in the bed and center thread of the river 
opposite said land. 
No declaration of law was given by the court except so far as the 
‘ aM sl, 


: . . § a : } ' 
Sumne nay ve included Lt) thie kOHLOW TOY Nags ol the court: 


The court thereupon, to wit,on April 1, 1889, at the January 
term, ISSO, to which the eause liad been continued under advise- 
ment, made the following findings of facts against the objection of 
defendants, who then and there duly excepted : 


1. Findings of Facts, Ap'l 1, °89. 


—— In the Cireuit Court of the United States for the Southern District 
of Illinois. Jan’y Term, A. D. 1889. 


EpWARD Rutz 3 
' . | Gen Me OS ,S. 


1geq? } 

BENJAMIN SEEGER and Tue City or Sr. Lovuts. } hjectment. 
This ¢ dUSC having been Lie retolore, to wit, on thye bth day of July, 
ISSS, in pursuance of the written stipulation of counsel for the re- 
spective parties on file herein, heard and tried by the court without 
a jury, and the court having heard and considered the evi- 
200 dence in the case, and having also heard the arguments of 
counsel for the parties, thereupon the court took the case 


under advisement. 
} ‘ = 9 | ww ’ } ian 4 . ; . 
\nd now, on the iSt dAV Ol Api = y uiie court, being sufliciently 
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advised in the premises, doth find the following facts 
— . 1. That in the vear- 1549 and 15050 one August A. Blumenthal 


‘ 
+ | : an j ‘ ‘ 
ICS tlictli nh actual POSS “s1on of sald 


acquired, by deeds from the par 
premises as the owners thereof, the title in fee to surveys numbered 
149, 100, 151, 152, 155, 154, 155, and 156, of the common fields of 
Prairie Du Pont, in the county of St. Clair, in the State of Illinois, 
and that Edward Rutz, the plaintiff in this suit, acquired from said 
blumenthal his said title to said land prior to the commencement 
of this suit. 

2. That the map or plat made by G. I. Hilyard, county surveyor 
of St. Clair county, Illinois, produced .in evidence and marked 


, 


“ Plaintiff’s Exhibit B.” is a correct map and plat of the said prem- 


ises and the several surveys and lines indicated thereon ; which said 
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%. And the court further finds that, as appears from the evidence 

id from the survey of said lands made by William IL. De- 
243 neen as the county surveyor of St. Clair county, Illinois, on 

November 15th,’1850, produced in evidence at that time, the 
dry land of said surveys numbered 149 to 156, inclusive, extended 
westwal lly to the line indicated by the words “ River bank, LSov, 


by Deneen,” on the map marked “ Plaintill’s exhibit B:” and that 


] 
’ ! 7 7. ‘yr ’ PTV IYI ? | 149 | bot melniecIve , 
Lie ma riahad OF SAG SUFVCVS TUMIDOETeU i. {} Oy, TNCLIUS Ve, ID 
' 1 - ’ } ’ i } ] } | 
L! ear pooth, extended Westwardliyv ovel ind across and neue ed 
. : @.2¢ . ; } 7 1 | | } : 
about sixtv rods in width otf thi lands deseribed In the dectaration, 
, » ’ : } . 
tO Wit, Lhat portion OT sa d hanas 4 veehn the river bank I1n 
= 4 . ’ ’ ’ . 
ls Mr) as ndicated by said Deneet Ss Stlirveyv, and the Iie marked 
‘ } } | 1 | } bas — * ; i« | , 
. tpict Surry ¢ ved river ONIK ist a ‘Ts > : ees File respec ively UiCsig’- 
. . : . ’ » , scr : . . “sone 
nated on sald map: and that mn tlie IS63 the main and dry 
+ 2 
} ] } f aie ] : i; oat . 
lands of the surveys 149 to lob ex ed about fifteen chains o1 
. , ~~ , ;' . ‘ . ” 
sixty rods further westward and beyond the line of the river bank 
. : | — ) os bSt) ‘ ¢ . A on ore | ' } ‘ 
SO surveved DV sald Cwvech) fl 1) i that eastern DAaNnkK OT the 
*7 4 id ' 7 ee , : , ’ +} ’ “? ’ ] 1] 
TrIVer 1) LS6o was about one-fnatiil al i Wes, OL Lie Cert Lith @Wweiilng- 
_ , 
. ; " 4 ‘ "trem 
house heremna icr mel f i] | =| Maing On Sald SUrVeV 
‘)7 ~ ] ‘ * ae 
214 No. |] ol. and so continued unt he vear ISto 
Pi iu ; ] tor ; a reall i \ eo 1 | ] 
7 Phat Live PTCALCl part ‘i at So-called 4 rsenai Sire . 


which now extends over and is embraced within the boundaries of 
the lands deseribed in the plaintiff’s declaration, is located upon 
the site of the dry lands of said surveys numbered 149 to 156, in- 
clusive, as the same existed from 1S50 to 1865, and that the residue 
thereof (being about one-eighth of the entire width of the same) is 
located upon the bed of the Mississippi river as it then existed, and 
easterly of the thread or middle line of said river ) 

S. That. between the Vears IS65 and IS75 the river front of the 
suid surveys numbered 149 to 156 was washed away, so that in 
July, 1875, the river front of said lands only extended to the line 
marked “ River bank, 1873,” on said map, and that said river bank 
Lhnereniter continue d Lo wash away ati Cuvee 1n until ii reached the 
line marked “ River bank, 1854," on said map. 

Y And the court further finds from the evidence that such wash- 

ine away of said river bank di) hot take place slowly and 
218 imperceptibly; but, on the contrary, the caving In and 


—— — 


+ 
‘ ; . , ] i | . ‘ | : , 
washing away of the same was rapld al perce preriyir In Its 


’ 


, , , , ) 
Progress Loat such washing away ot sald river bank occurred prin- 


— 


cipally at the spring rises or floods of high water in the Mississippi 


;* ’ ' ;% —s . ‘i i ’ ’ ’ , ' } . ’ ‘ . ‘| 

rive r +" iat j ii™= ] iii \ fot irre ili | ;* =I] 1} <? t}i Live Vi Al . Liat Stile hy 
r fi ve lay Toa ian | ‘ r ¢ feurie ft torhal woek 
ies Orioods Varied ln thelr duration, tas bg irom OUP LOCTETIL WCeRS, 


I 
before the wate rs of the river would subside to its ordinar stave or 
ley 


rnere WaS USUALLIV Carried AWAV a strip 

, j os | , rat as LDeeseaucieact ans :, _ 

of land trom of? said river bank from two hundred and fifty to thre 
a 


hundred feet in width, which loss of land could be seen and per- 


,* 


> oe ee . : . | ; " } ‘ ’ ’ I ob 14 syd ‘ 
Celved In Its progress ; Liat as much as a City block would be cut 


i} ] ] ) + > ; , , , . + 
off and Washed away il) a da or two tial blocks Or masses Oo! earth 


Irom ten to fifteen feet 1n width freq ur ntlv caved olf and fell into 


the river and were carried away at one time; that in the spring of 


the year 1572 Mr. Augustus A. Blumenthal, Jr., the occupant of the 
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land at the time, lived in the dwelling-house situated on 4jd 
21h SUPVCS No. 151, and the river had, since the year ] S60, so 
encroached upon th land that t he house Wiis then but abort 
four or five hundred feet back from the river bank and water’s edye 
as it then existed Wohien spring rise or flood oecurred that vea- 


the said Blumenthal beean alarmed for the safetv of his house. 


and lmmediatery commecti | taking said house down and removing 
. * ) 


} | - } ’ 
the same turther from the river bank, and In so doing worked 6 or 
8 days in succession, at the expiration of which time the bank hau 


eaved in and washed away so rapidly that the bank and waters of 


the river had approach d vithin a few fe [ of the foundation of the 
house, and before the waters subsided carried uWway the vreater por- 
ndation of the house, and the flood which came in the 
ue of said foundation, with at 


‘+h caving in and washing 


(" j 
tion of the tort 
spring of LSae 


Nom, 
’ : ’ ' 
least LOU feet more of the land: and thats 


i( 
away continued until the building of the dyke at the point indicated 
on said m ip on the eastern side of the river above the said lands, 
which dyke was built by the United States Government in the years 
1876 to 1878 3 
21% lO. ‘That the said washing away of he bank on the front 


Oo] thie Sala SUPVeCYVs Was caused Ly dykes built by the eity ot 
St. Louis on the western side of the river at the points where the 
Same are rcdicute (i OT] Salitt til L}) OV CAaAUSITTY the current O] the river 
ti) flow over to al org st the eastern shi re: | haat t| i western 
bank of the river o} posite tn miamtiff s said land Is rocky, and 
there appears to have been no material change in that bank since 
the first survey thereot by the Lnited States Government. 

11. The court further finds that in 1855 there existed an alluvial 
formation or bo iV Or tana on the western side of the rive r and near 
the Missouri shore. then called Quarantine Island, whieh, in that 
year (1855), was surveved by William II. Cozzens. The location 
and boundaries of said island are indicated upon said map, the same 
Ly Inge shaded red, and ha ic” Written thy reon thi words and figures 
“Quarantine Island, also called Arsenal Island, as surveyed in 
1853.” In 1858S the said island, in low water, extended to and ad- 

jon , this Pbkadilh Gail oF % it Wescieri) Ol \I IssoUur! side of the 
218 river. At some time between the vears 1855 and 1863 the 

greater portion of said Quarantine [sland washed away, so as 
only tol ave remarning thal portion Liere f embrace (] within a second 
survey thereof made by said Cozzens in January, 15865, the location 
and boundaries of which are indicated upon said map by the words 
“Survev No, 411 of St. Louis land, school lands, Arsenal Island, 
surveyed in 1S65;" the letters and lines thereof being shaded yreen 
Upon sald e, lox hibit 1} ¥ 

12. Said Quarantine island, since its survey in 1863, has been 
called Arsenal Island, and at the time of said surveys of said island 
In ISOS and 18635 the same was situated on the west side of the 
main channel of the Mississippi river and about a mile higher up 
the river then the lands deserib d It) the declaration, and ho part 
of the Same thas I CX tended down the river OP posite said plaintill’s 
sald lands 
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A3. On February 10th, 1865, a part of the said island, designated 
ay“ Survey No. 411 of St. Louis school lands,” containing 109 and 

twenty-two hundredths acres, was assigned to the St. Louis 
219 ~~ publie schools, in pursuance of the act of Congress of June 

13th, 1812, entitled “An act making further provision for the 
settling claims of land in the Territory of Missouri” (2 U.S. Stat. at 
Large, p. 748), and of the supplementary act of May 26th, 1824 (4 
U.S. Stat. at Large, p 66), and the residue of said island, as so sur- 
veved in 1863, being nine and sixt hundredths acres on the 
northern end thereof, appears to have been also assigned to said St. 
Louis public schools on August 2oth, 1564, as indemnity for school 
lands lost in sectton 16, T. 45 N., range 7 east, of the St. Louis dis- 
trict, Missouri.” 

14. By deed dated February 8th, 1866, the St. Louis public 
schools conveyed its right and title to said Quarantine or Arsenal 
Island to the city of St. Louis, which lands are deseribed in such 
deed as situated “in the county of St. Louts and State of Missouri.” 

\s early as the year 1850 the citv of St. Louts occupied said 
Quarantine or Arsenal Island for quarantine purposes, and so con- 


ss 


' : 1088 i sae rae 
tinued Lo ocecunyvy the sani Lit) . Gan ear LOoé0, Wnen the said CILN 
" -<Z 2 . 1 ™ 4] : ’ > . = 
OF st. Louis pease i SAlGd ISialia » the defendant, benjamin 
313. ' ] } ‘ ' } _ ' 
{) seecer. WHO, aS SUCH tenant, ved nana occupied the said 
eee om . ‘ ’ 
‘ a 
- i : } 4 _ P| i | . " . — sa 4 | : : 
Isiahnhad up to the term ol} } nencement ot this sult. 
During the vears LS6OL to 1S65, in sive, | iL nited States Govern- 
: " » ’ 
ment occupied a portion of Said isiat ior the purpose of a military 
} * | 4 § '. > . +} ’ ‘% , ’ I : ’ » 7 .¥ | ] . a | 
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The dry land deseribed in the declaration in this case did not arise 
or form in the Mississimpi river unt! out the vear 1874 and sub- 
sequent thereto, the same having, aiter the vear 1560 and prior to 
1S74, become, in | | 
stated in the Sth : 
15. The court further finds from the vidence that there is. not 
now and was not at the time of the commencement of this sult any 
land whatever above the surlac if the water in said river on the 
site or within the boundaries of said Quarantine Island as so sur- 

veyed in 1555 nor uy 
island as so surveyed in 1863, but that the same was subsequently 

wholly washed away. 
16. The court further finds that in the flo ris in the Mis- 


; 


on tie site rT Witti ) til DOU ba 1riecs O| said 


22] sissippi river before mentione | large portions of the upper 

or northern end of said island washed away; that in such 
floods il bar formed each) yeal by bOW <wtl CPL iit to the toot ol the 
island, extending down the river for the distance of a quarter of a 
mile or more: that when the water subsided after such a spring flood 
this suriac of such bar appeal In sigiat ab ve the surtace of the 
water, but nearlv on a level with t vater. for the greater length 
of such bar: that during the first summer after such a bar had 
formed willows erew upon It, and the ff od which occurred the next 


\ : 
| - j ] +} ; y* | : 

succeeding spring deposited more sund and soll on the bar, WHICH 

was retained by the willows, and the bar so formed was thus raised 
16—1935 
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flowed 


& pe). wi ’; Be } j ] . ] Rai, , . : + : 
222 Che court further finds that sueh bars were not formed 
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washed cL\N t | Li) Pigditi Gbiedh DAN rable channel os the Mississippi 
river was eastwardly of the island, but after the said bar was formed 
lower down the river in front of the plaintiff's land the main and 
navigable channel Or tine Iver it is Deel and still Is On thas West side 
y| the said Dials OF Isiadhla, ana that Slice the said bars or island jad 
lavigating 


| 
the bank of 
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so lormed lh the river in tront of said surveys the boats 
’ = ‘ | i ‘ } . ; } " _* } J } 
tne river tave not run vetween the bar or Isiand and 
thie easterl oO! lilimois snore Of the river 
19. The eourt further tinds that in the vears 1876 to 1878 the 
: : = TE . 
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ne OF the plalntill S Sula iand., and which sald dvke IS lli- 
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dicated on satd map by the line having the word “dvke written 


beneath the sam: 

And that in the years IS7S to 1SS2 the United States Government 
built a dam abo snd (iV Ke from a point near thr head ot said bar 
or island to thr CHSLerh Ot [liimols siiore OT) the line designated 
ss } ? 


dam on sald map that after said dvke and dam Were ly Lilt the 
flow of the water through the channel o1 Space oecupled by water 
between the said bar or Island which had so forme din front of the 
river bank ol ore tits land as it existed at that time Was thereby 


tha} ded and the channel or space graduallv§ filled up voy deposits 
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from the line in trontof the said surveys 149 to lob, marked “ Rive 
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veyed river bank, IS14,° and easterly of the middle or thread of 
the main channel of the Mississippi river and between the extended 
lines of said surveys, as Indicated on said map marked “ Plaintiff’s 


exhibit I> 
*? . ' ss? 3 " 7 . ] ; , > F re ] . 
) The eourt turther tinds that th plamntitl Is and was on and 


prior to the first day of January, A. D. 1554, and at the time of the 
Commencement Of This sull the owner In fee of sald lands deseribed 
in the first count of the declaration, situated in the county of St. 
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BENJAMIN SEEGER ET AL. VS. EDWARD RUTZ. 


} 4 ] . . ~ OC . ’ _m 
‘+h motion was continued tothe June term. 1889: which 
havine been heard by the court. at said June term, was,on 


he 4th dav of November, 1889, and during said term, over- 
uled by the court, and defendants then and there duly ex- 

epted + 
he foregoing proceedings may be presented and made 


part Ol the rCCOPU tt) ll of exes { ns Was soned. seal d, and al- 


} } 4 ' | : 
Est | “A ' LOO’ ; I Ss CiCra 
. ® . , } . * a 
‘ . ‘ sar ‘ ‘ ‘ .% , 3 7 : ‘4 j 
afterwards, to wit, o Lhe a iidd Vear last aforesaid i .VO- 
‘ } ‘ ’ | 
2 | i & ; ‘ ‘ ; sk ‘y ss ’ 1? ‘ | 
i ii j y). ' { ' ' ti' ‘ « i) Live ii ALLOrHneVsS, tilie 
| ; . +. ; ; _ . ‘+ +1 " 
said clerk’s o| r . 1 writ of error in sald cause; 


which said bond n the words and figures following, to wit 


clibd Tnde Liese presents that we, Bemiamin seecer and 
of St. Louis, as principals, and William C. Kueffner and 
3 s sureties, are held tly bound unto Edward 


futz i he sum of one t isand dollars.:to be paid to the 
| kdward Ru his executors or administrators: to which 


yvinent, well and truly to be made, we bind ourselves and 
1] Oli te \ Lid’ na rand each of our heirs, ex- 
| | se | Sens, 
iw ! i (iil \ Novemb ae \ |) 
( t | VO-] I} Seecer and the citv of Sf 
| I Supreme Court of the 
rendered in ease of lud- 
I} 5 er and the eitv of St. Louis by 
lit cou the Luited States tor the southern district of 
they ant ndition of th Obligation 18 sul h that ifthe 
med Benjamin Seeger and the city of st. Louis shall prose 
Ir said wi {t error to effect and answer all costs if they 
| Ke § l their plea, then this obligation shall be void: 
. mall be and remain in full foree and virtue 
DENJAMIN SEEGER, ISEAL. | 
| LEVERE ETD BELL, flis Att’y 
THE CITY OF ST. LOUIS, [seat] 
By LEVERETT BELL, City Counsello 
LEVEREI IT BEL ISEAL. | 
W. C. KUEFFNER [sEaL.] 
ind delivers resence of— 


James T. 
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Clerk's Certifi 


ie “ if i ¢ 4 [NITED S] ATES OF A WERT 4. 


Nouthee ri District of [llinois. } we 


# James I. Jones, clerk of the circuit court of the United States 
within and for the said southern district of Illinois, do hereby cer- 
tify that the foregoing is a true and correct transcript of the record, 


q*t 
being a COpyV of all the papers filed ! | 


yy and tne proceedings of court 
thereon had, in a certain cause lately pending in said court wherein 
Edward Rutz was plaintiff and Benjamin Seeger and The City of 
St. Louis were defendants, as fully as the same now appears from 
the records and files in my ofhe 

[In testimony whereof I have hereunto set my hand and affixed 
' the seal of said court, at my othice, 
The Seal of the Cireuit Court in Springtield, in said distriet, this 
of the United States for the 21st d Ly Ol December, in the year of 
South’n Dist. I]. our Lord one thousand eight hun- 
dred and « ehty-nine, and of our 

[Indepe ndence the Ohne hundre d and fourte nth year, 


JAMES T. JONES. Clerk. 


99 (Citation 
Unirep STATES OF AMERICA, 88 
To Edward Rutz, Greeting: 
You are hereby cited and admonished to be and appear at a Su- 


preme ' ourt of the lL nited States, tO be holden at Washington on 
the second \londayv of Octobe r next, pUrsuantto a W it of error filed 
in the clerk’s office of the cireuit court of the United States for the 


t ’ ‘ > : 3 : - . ‘ . : ‘ : ‘ . . a. 
southern aistrict of [tlinols. W 2CTEIN lb bpabdrain men rel and The 
. ’ ** | | ; } : . 
City of St. Louis are plaintills ana you are detendant in error, to 
show cause, if any there be, why the judgment in the said writ of 


error mentioned should not be corrected and speedy justice should 
not be done to the partie Sn that behalf 

Witness the Hon. William J. Allen, district judge of the United 
States for the southern district of [linots, at Sp ield 
trict, this bth Gay of November, lth Vi ar of our Lord ISS. and of 
our Independence the 114th year. 


' 
| 
“ils 


WILLIAM J. ALLEN, 
/’ ‘S Dist Juda 


} P — * : ‘ as ' ; ' ’ : 
[ admit service of the loregoing citation this ith day of Novem- 


bye of LSSY. 


| Endorsed :] Benjamin Seeger e¢ a/. v. Edward Rutz. Citation 
Kendors d on cover: &. Illinois ( ‘ ~ N ) Looo Le namin 
Seeger and The City of St. Louis, pla otiffs in error, » Ledward 


Rutz. Filed January 6, 1890. 


IN THE SUPREME COURT 


Ocroper Ter 


BENJAMIN SEEGER and Jue City « 
error. 


is. 
EpwArpD Rutz, Defendant in Error 
Error to circuit court of the United States for the southern district 
of Illinots 
It is hereby stipulated that the printed pages hereto annexed con- 
tain si) much Ol the transeript of the record t} this Cause from the 
circuit court of St. Clair county, filed e court below May 3l, 
ISS4, as embraces the plac of said St. Clair ecireuit court and the 
declaration therein contained as at led November 5, 1SS6 
And itis further stipulated that tl additional transeript, in- 
eludit - om il carne td) led ct ratio! Pret \ leave of the eourt, be 
filed the Supreme Court of the ( nited States asa part ol the 
reco ny Tiils @eAlpse 
Dated March 11, 1890 
LEVERETT BELL 
Aj iin Plaintitis i? error 
JAMES Kk. EDSALL, 
Att for Detendant in Error. 
| NITED STATES OF AMERICA, 
\ District of [ll 
| James T. Jones. clerk of the ei COU the United States 
In and for the souther istrict of | s,do hereby certify that in 
a certain cause wherein Edward i = plaintiff and Benjamin 
Seeger and The City of St. Louis at ndants the five printed 
pages hereto annexed and numbered | to 5. Inelusive, contain 
so much of the transeript of t record sald entitled cause from 
the cireult court if St. Clair cour ay [| I} 1 in mv otthice May 
ol, ISS4, as embrac s the placita Of Si St. Clair circuit court and 
the declaration ther in contained, iis nded Novem ber D. LSS6, 
as the same appears of file In my said ofhe 
In witness whereof | have here- 
The Peni of thy (‘ireult (Court unto s my hand and aflixed the 
of the United States for the seal of said court, at Springfield, 
South’n Dist. Ill. in said district, this 14th day of 
March, 1S00. 


Pleas in the cireuit court of the 
district of Illinois, held at the | 


OF THE UNITED STATES 


M. A. |) ISSO 
laintiffs in 


LoD. 


JAMES T. JONES, Clerk. 


? 
’ 


2 ['nited 
Tnited Sta 


for the southern 
court-rooms, 


States 


tes in the 


9 


ae 


city of Springfield, in said district, before the Hon. William J. Allen, 
judge of the district court, and in the absence of the Honorable 
Walter Q. Gresham, cireuit jadge in and for said district and the 
seventh circuit of the United States, sole presiding judge, on the 
first day of April, A. D. 1889, and of our Independence the one 
hundred and thirteenth year. 


JAMES T. JONES, Clerk. 


Kpwarp Rurz | 

| | ~ 

: — ._.. __ »Gen. No. 6878. Ejectment. 

BENJAMIN Seecer and THe Crry or | : 
St. Lovuts. 


f . 


Removed from St. Clair erreuit court. 


Be it remember d that Qn) the ost day of May, ISS-4, there Was 
filed in the office of the elerk of the circuit court of the United States 
for the southern district of Illinois a certain transcript of the pro- 
ceedings, records, and files it) the above-entitled CAUSE, then lately 
had in the circuit court of the county of St. Clair, in the State of 
[}linois, in words and figures following, to wit: 


SratTe or ILLINOIS, « ) 
Nf. ( Muay County, | 


4 | P| e 


At a regular term of the cireuit court within and for the county 
of St. Clair and State of [llinots, begun and held ul the court-house, 
in the city of Belleville, in said county of St. Clair, on Monday, the 
ISth day of February, A. D. 1884, it being the third Monday of 
February, A. D. 1SS4. according to the act of the General Assem- 
bly, by the Hon. William Il. Snyder, one of the judges of the 
third judicial circuit of the State of Illinois, of which the said 
county of St. Clair forms a part, the following proceedings were 
had, to wit: 

Present: Honorable William HT. Snyder, judge; Frederick [o- 
piequet, sherifi: Robert D. W. Tlolder, State’s allorhHey | George HH. 
Stolberg, clerk. 


Be it remembered that on the 20th day of January, 1884, the fol- 
lowing declaration was filed, to wit: 


STATE OF ILLINOITs, Bee 
(County of Ni, ( lair. } a 


In the Cireuit Court of said County. February Term, A. D. 1884. 


Edward Rutz, the plaintiff, complains of Benjamin Seeger, the de- 
fendant herein, in a plea of ejectment— | : 

For that the said plaintiff, on the first day of January, A. D. 1884, 
was lawfully possessed of a certain parcel of land situated In the 
county of St. Clair and State of Illinois, viz: 

Commencing the survey thereof ata point on the line between sur- 
veys one hundred and forty-eight (148) and one hundred and forty- 


3 

“ine, in the common fields of Prairie du Pont, from which the 
4 V eoutheromost corner of said survey number one hundred and forty- 
eight, at the bluffs, bears 8. 553° E. (var. 6°) two hundred and forty- 
nine and 5, (249.25) chains, thence north 333° W., with said line 
of said surveys extended, to the center thread of the Mississippi 
river; thence along the center thread of said river to the line be- 
tween survey one hundred and fifty-six (156) and survey one hun- 
dred and fifty-seven (157) extended to said center thread of said 
river, making the right-angle distance between the said extended 
lines 34.60 chains; thence south OOS i. along said last-mentioned 
extended line to a point in the line between said surveys one hun- 
dred and fifty-six (156) and one hundred and fifty-seven (157) of said 
common fields, from which the mest southern corner of said survey 
one hundred and fifty-six bears south 553)° east two hundred and 
fiftv-four chains distant; thence along the meanders of the original 
bank of the Mississippi river, as surveyed by the United States Gov- 
ernment mn surveying said common ii lds. LO the point of the begin- 
ning, with the appurtenances, which lands and tenements plaintiff 
claims in fee. 

And the plaintiff being so possess d thereof, the defendant after- 
ward, to wit, on the second day of January, A. D. 1584, entered into 
said lands and tenements, and now unlawfully withholds possession 
thereof from the plaintiff, to the damage of the plaintiff in the sum 
of $10,000; wherefore he brings suit. 

And for that also the said pensnti® was, 7 the first day of Janu- 
ary, A. D. 1884, possessed of a certain parcel of land situate in the 
county of St. Clair and State of Illinois , Viz: 

Commencing the survey thereof at point on the line between sur- 
veys one hundred and forty-eight (148) and one hundred and forty- 
nine (149) of the common fields of Prairie du Pont, from which the 
southernmost corner of said survey Oln hundred and forty-eight, at 
the bluffs. bears south 5 east 249.25 chains distant, thence. at 
right angles with the center thread of the Mississippi river, in a 
northwestern course to the center thread of said river; thenee down 
suid center thread of said river in a southwestern course to a point 
where a line run at right angles with the center thread of said river 
will strike a point on the line between surveys number one hundred 
and fifty-six (156) and one handred and fifty-seven (157) of said 
common fields, from which the southernmost corner of said survey 
one hundred and fifty-six bears south 553° east two hundred and 
hity-four chains distant: thence south: asterly to said last-mentioned 
point, and thence northeasterly with the meanders of the east bank 

{ the Mississippi river, as surveyed by the United States Govern- 
ment in making the survev of the said common fields, to the point 
of beginning, which said lands and tenements plaintiff claims In 
fee, with the appurtenances. 

And the plaintiff being so possessed thereof, the defendant after- 
wards, tu wit,on the second day of January, A. D. 1554, entered 
Into said lands and tenements, and now unlawfully withholds pos- 
session thereof from the plaintiff, to the plaintif ’s damage of 310,000 ; 
wherefore he brings suit. 


4 


And for that also the plaintiff, on the first day of January, A. f, 


1SS4, was possessed of a eertain pares | of land situated in the county 


of St. Clair and state ol [llinois, wiz ° 

Commencing the survey thereof at a point on the line between 
survey one hundred and fifty six (156) and survey one hundred and 
fifty-seven (157), in the common fields of Prairie du Pont, from 
which the most southern corner of said survey one hundred ‘and 
fifty-six bears south 332° FE. two hundred and fifty-four chains dis- 
tant, thence in a northeastern course along the meanders of the east 
bank of the Mississippi river, as surveved by the United States 
Government, toa point on the line between surveys number one 
hundred and forty-eight (148) and one hundred and forty-nine 
(1-45)), 1 sald common fields, from which the southernmost corner 
of said survey one hundred and forty-eight (148), at the bluffs, bears 


it: thence on a line at right angles 
ae) 


| 
’ 
; 


bisects said point, to the eeuter 


. . : } 
thread of ISS]SS] WV * thene southwesterly down wiong 


cnHid center thread to a p hereon wi »a line drawn therefrom 
line will Intersect the point of 


? . } } 
> 


at might angles with 
beginning ; thence along said line so drawn to the point of begin- 
ning, with the appurtenances, which lands and tenements plaintiHf 
claims in fee: and plaintiff being so possessed thereof, the defend- 
ant afterward, to wit, on the 2d day of January, A. D.1SS4, entered 
Into said lands and tenements, and now unlawfully withholds pos- 
session thereof from the plaintiff, to plaintilf’s damage of $10,000 ; 
wherefore he by} lhnes Sul 
R.A. HALBERT, 
PL i’s Att'y. 


[ Endorsed : | | ie Court U. § ISS9, October term. No. 
1535. Benjamin? ceger ¢f a/., pl tts 1 rror, vs. Edward Rutz. Stipu- 
lation and addi 1 to reeor [Stamped:| Office Supreme Court 
U. >. Kile Sia] a Jan Cs | Mele nney, ch rk. 
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THE ARSENAL ISLAND CASE 


SUPREME COURT OF THE UNITED STATES. 


No. rasa, OIC. 


BENJAMIN SEEGER AND THE CITY 
OF ST. LAUIS., 
Plaintif/s in Error, 


EDWARD RUTZ. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF 
ILLINOIS. 


STATE VENT AND ARGUMENT FOR THE 
PLAINTIFFS IN ERROR. 


BY LEVERETT BELL AND W. C. AVEFFPNER. 


wWOOOWSS) & THRHAN PRINTING CO ; "A ON “reo Breerr. St ons 
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Supreme Court of the United States. 


No. Bax SOIS. 


BENJAMIN SEEGER AND THE CITY 
OF ST. LOUITS, 
Plaintiffs in Error, 


vs. 


EDWARD RUTZ. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES, FOR THE SOUTHERN DISTRICT OF 
ILLINOIS. 


STATEMENT AND ARGUMENT FOR THE PLAIN- 
TIFFS IN ERROR. 


STATEMENT. 


This is an action of ejectment, instituted in the State Circuit 
Court of St. Clair county, Illinois, on January 29, 1854, to recover 
certain premises, allege d to be in St. Clair county, Illinois, and de- 
scribed as follows, to wit: Bounded east by the meanders of the 
original bank of the Mississippi river as surveyed by the United 
States government and established in United States surveys 149 to 
156 inelusive of the common fields of Prairie du Pont; bounded 
west by the center thread of the Mississippi river; bounded north 
by the ‘north line of survey 149 aforesaid, produced westwardly to 
the center thread of the Mississippi river ; and south by the south 


THE ARSENAL ISLAND CASE 


NE AONE = TURN = 
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line of survey 156 aforesaid, produced westwardly to the center 


thread of the Mississippi river. The action was originally com- 
menced agaitst Be nj: imin Seeger, alleged to be in possession, and 
subsequently the city of St. Louis, a municipal corporation ex- 
isting under the laws of Missouri, and a citizen of said state, claim- 
ing to he the owner of the premises occupied by Seeger and the 
landlord of said Seeger, was, on its motion, made a co-defendant, 
and afterwards the cause, on the application of said defendants, was 
duly removed into the Circuit Court of ~~ United States, for the 
Southern District of [linois.-—Record p. 

At the trial of the cause before the C otter a jury being waived, it 
appeared that one Blumenthal, in 1849, took possession under deeds 
from Dushanau, Lacroix and Pensoneau of surveys 149 to 156 in- 
clusive of the common fields of Prairie du Pont, St. Clair county, 
Illinois, and paid taxes thereon until 1875. when he conveyed to 
Edward Rutz, and others, under whom the said Rutz now claims. 
The deed from Blumenthal, on which the title and possession of 
the defendant in error now rests, describes the property as bounded 
northwestwardly by low water mark of the Mississippi river.— 
Record p. 40. 

It appeared that Blumenthal, in 1849, took possession under his 
deeds, of the property mentioned therein, and that his actual pos- 
session never extended further west than the eastern edge of the 
Mississippi river, and that the defendant in error sueceeded to the 
possession of Blumenthal prior to the commencement of this action. 
[t appeared that between 1814 and 1850 the Mississippi river in 
front of the property receded in a westwardly direction, so that 
surveys 149 to 156 inclusive gained forty acres of ground; and 
that from 1850 to the present time the river has encroached on the 
premises so that the same have lost one hundred acres of ground: 
the net loss being sixty acres of ground.—Record p. 79. 

The evidence established that the Prairie du Pont common fields 
were, @cluded in ‘‘atract of four leagues of land sqjuare,”’ “us 
expressed in the grant of June 22, 1722, made by Pierve Duguet de 
Boisbriant, First Lieutenant of the King of France and command. 
ant in the Illinois, and Mare Antoine, de la Loire Des Ursuis, 
principal commissary of the royal company of the Indies, to the 
missionaries of Cahokia and Tamarois, who seem to have been 
under the control of the Bishop of Quebec. This grant is bounded 
on the west by the Mississippi river, including the adjacent islands, 
beginning a quarter of a league above the little river of Cahokia 
and extending south and east for quantity. The grant is in fee 
simple, and from it have emanated the titles to the lands in the 
Prairie du Pont common fields. The Prairie du) Pout common 
fields were surveyed by the United States, by Elias Rector, in 1808, 
who made a plat thereof, and certified, of date May 25, 1808, that 
the surveys laid down by him were made by and with the aid and 
consent of the citizens of Prairie ‘du Pont, and that many of the 


om @ am 


ancient boundaries were found and governed the surveys, and were 
also correctly executed by him as laid down on the plat. 

The report of Michael Jones and E. Backus, commissioners of the 
United States, bearing date December 31, 1809, containing said 
claims, surveys and plats, was transmitted by them to the secretary 
of the treasury, according to law, and by the third section of the act 
of congress of February 20, 1812, 2U. 5. Stat. at Large, 678, the 
lund was confirmed in terms to the respective claimants as set forth 
in said report. The above documentary evidence was introduced by 
the plaintiff below.—Record pp. 80 to 84 inclusive. 

The greater part of @z Arsenal Island, within the boundaries 
mentioned in the declaration, is located at the present time on the 
site of the dry land of surveys 149 to 156, as the same existed from 
1850 to 1865, and the residue about one-eighth of the width of the 
island is located on the bed of the Mississippi river east of the mid- 
dle thread of the river.—233&% finding of fact by the Court ; Record 
p. 119. Slane th 

The east river bank of the Mississippi river on which the above 
mentioned surveys fronted, was in 1850 west of its position in 1814, 
and in 1875 it was east of its position in 1850, and in 1884 it was 
east of its position in 1873.—See Hilgard’s map at page 84 of the 
Record. 

It appeared, from the defendant's evidence, that an approved 
survey of Arsenal, then Quarantine iskind, was made by William H. 
Cozens, in 1853, under the instructions of the U. S. surveyor- 
general. (Record p. 96, and plat at p. 112.) Also that said island 
Was assigned by the secretary of the interior to the St. Louis public 
schools in 1863 and 1864. The first assignment bears date Febru- 
ary 10, 1863, and covers 109.92 acres of the island; the second 
assignment is dated September 8, 1864, and conveys 9.65 acres. 
The two assignments embrace the entire island, which contained 
119.57 acres. (Record pp. 85, 86.) Also that said island was sold 
and conveyed by the public schools for the sum of $33,000, to the 
city of St. Louis in 1866. (Record p. 86.) Also that surveys of 
the island were made in 1853, 1863, 1881 and 1883, showing its 
location at these various periods. (See plats at p. 112.) Witnesses 
were produced who had known the island as early as 1847. The 
island was originally in the city of St. Louis and State of Missouri, 
opposite the arsenal and west of the main channel of the river and 
of the center thread of the river. It has moved south and west- 
wardly. The change effected in the location of the island since 1847 
has been gradual in its character, and has been caused by the action 
of the water of the river washing the head of the island and adding 
new ground to the foot thereof. The city of St. Louis has been in 
possession of the island from 1850 to the present time. The 
defendant Seeger occupies the island as the tenant of the city of St. 
Louis. He cultivates the land and resides thereon. Since 1847 
Arsenal island has always existed as an island in the Mississippi 


river. The island existing at the commencement of this action is 
the same island that existed in 1847, except that its location has 
changed as above stated, and it has become attached to the Illinois 
shore in the manner hereinafter stated. At no time has the island 
ceased to exist. Prior to 1874 the navigable channel of the Missis- 
sippi river was between Arsenal island and the Illinois shore. In 
1874 boats commenced navigating between the island and _ the 
Missouri shore. (Record p. 89.) In or about the years 1878 to 
1882, the United States government caused to be constructed a 
stone dyke leading from: the head of the island to the Illinois shore, 
and a dam south of the dyke, between the island and the Illinois 
shore. (Record p. 97.) The effect of these structures has been to 
stop the flow of water at low water between the island and the 
Illinois shore. The island is opposite to and in front of the Prairie 
du Pont common fields. During the yearly stage of high water, 
the water flows between the island and the Illinois shore ; and at the 
date of the trial, July 5, 1888, it was so flowing.—Record p. 65. 

The defendants below moved the court to give the following 
declarations of law, all of which were refused, and defendants duly 
excepted : 


Defendants’ Refused Declarations of Law. 


1. The court declares the law to be that under the facts in this 
‘ause the plaintiff has shown no title to the premises known as Ar- 
senal Island at and prior to the commencement of this action, and 
the judgment, theretore, must be for the defendants. 

2. The court declares the law to be that under the facts in this 
cause the plaintiff has exhibited no title to the bed of the Missis- 
sippi river beyond low-water mark in front of surveys 149 to 156, 
inclusive, of the common fields of Prairie Du Pont. 

3. The court declares the law to be that under the facts in this 
cause Arsenal Island is not an accretion to plaintiff's land and the 
plaintiff has no claim to the ownership of said island or any part 
thereof under the law of accretion. 

4. The court declares the law to be that the title to Arsenal 
Island held by the city of St. Louis under the United States and 
the possession of said premises by said defendant, extending from 
1850 to the prese nt time, have not been divested by the movement 
of the island in the Mississippi river. 

5. The court declares the law to be that the deed of August A. 
Blumenthal and wife to Edward Rutz and others, introduced in evi- 
dence, did not convey title to the bed of the Mississippi river beyond 
low-water mark in front of surveys 149 to 156, inclusive, of the 
common fields of Prairie Du Pont, except to the accretion or sand- 
bar lying northwestwardly and between the extended lines of said 

surveys. 
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6. The court declares the law to be that if the property known 
as Arsenal Island was granted by the United States to the publie 
schools of the city of St. Louis, and that at the time of such grant 
the same was un island in the Mississippi river situate in the State 
of Missouri, then the ownership of accretions attaching themselves 
to such island while said island remained in said State is governed 
by the laws of the State of Missouri; and if said island was 
situated entirely upstream a mile or two miles north of the northern- 
most point of land of the plaintifff fronting on the Mississippi 
river, and if accretions thereupon formed at the lower or down- 
stream end of said island in said State until they reached a point 
opposite to or in front of the river front of the plaintiffs land or 
between the extended lines of his surveys 149 to 156 described in 
the declaration, such aceretions became and were the property of 
the owner of the island shore to which they had become attached, 
and the title of such owner is not divested by the fact that the navi- 
gible channel of the Mississippi river changed its course so as to run 
between said island and the eastern shore of the State of Missouri, 
and the further fact that by means of a dyke and a dam run out 
from the east shore of the Mississippi river (the Illinois shore) said 
island has become attached to the Illinois shore, and the interven- 
ing space has been filled up by deposits of mud, so that, except in 
high stages of water, there is no water running between said island 
and the Illinois shore of said river. 

7. The court declares the law to be that if the current of the 
Mississippi river undermined the west shore or bank of the land of 
the plaintiff or of his grantor, Blumenthal, fronting on the Missis- 
sippi river, and that by reason thereof perceptible pieces of the 
shores and banks of said land fell into the river and were washed 
away, whereby the bed of the river was changed, that thereby the 
west boundary line of the land of the plaintiff or of his grantor 
changed accordingly gg to correspond with the changes in the bed 
and center thread of said river opposite said land. 

8. The court declares the law to be that the boundary line be- 
tween the States of Illinois and Missouri is the center thread of the 
Mississippi river. 

9%. The court declares the law to be that if accretions formed and 
attached themselves to the down-stream end of Arsenal Island, in 
the State of Missouri, and thereafter other accretions attached them- 
selves to the first-mentioned accretions on the east side of the island, 
towards the Illinois shore, that the last-mentioned accretions belong 
to the owner of the first accretions, notwithstanding they extended 
eastwardly of the center thread of the river. 

10. The court declares the law to be that if a sand-bar extended 
southwestwardly from the foot of Arsenal Island, in the State of 
Missouri, and subsequently accretions attached themselves to the 
east side of said sand-bar and extended eastwardly across the center 
thread of the river into the State of Illinois, the owner of the island 
was and is the owner of said sand-bar and said accretions. 
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11. The court declares the law to be that if the current of the 


Mississippi river gradually undermined the west shore or bank of 


the land of the plaintiff or of his grantor, Blumenthal, fronting on 
the Mississippi river, and that by reason thereof perceptible pieces 
of the shores and banks of said land fell into the river and were 
washed away, whereby the bed of the river was gradually changed, 
that thereby the western boundary line of the land of the phun- 
tiff or of said grantor changed secordingly to correspond with the 
changes in the bed and center thread of the river opposite said 
land. 

No declaration of law was given by the court except so far as the 
same may be included in the following findings of the court. — 
Record pp. 115, 116, 117. 

The court below made the following findings of fact against the 
objection of defendants, who then and there duly excepted: 


Findings of Fact by the Court. 


1. That in the years 1849 and 1850 one August A. Blumenthal 
acquired, by deeds from the parties then in actual possession of said 
premises as the owners thereof, the title in fee to surveys numbered 
149, 150, 151, 152, 153, 154, 155, and 156, of the common fields of 
Prairie Du Pont, in the county of St. Clair, in the State of Illinois, 
and that Edward Rutz, the plaintiff in this suit, acquired from 
said Blumenthal his said title to said land prior to the commence- 
ment of this suit. 

2. That the map or plat made by G. F. Hilgard, county sur- 
veyor of St. Clair county, Illinois, produced in evidence and 
marked, ** Plaintiff’s Exhibit B,” is a correct map and plat of the 
said premises and the several surveys and lines indicated thereon ; 
which said map is hereby included in and made a part of these 
findings and to which reference is made for greater certainty. 

3. That, as appears from the evidence and plats read and pro- 
duced in evidence, the said surveys numbered 149, 150, 151, 152, 
155, are each one arpent (or about twelve rods) in width, and the 
said surveys 158 and 104 are each two arpents (or about twenty- 
four rods) in width, and that the said survey numbered 156 is three 
urpents (or about thirty-six rods) in width, and that said several 
surveys adjoin each other and lie side by side in the order the same 
are respectively numbered, survey 149 being upon the extreme 
northerly and survey 156 being upon the extreme southerly side of 
the entire tract, and that each and all of said surveys extended to 
and were bounded by the Mississippi river on the northwesterly ends 
thereof and extend southeasterly from the Mississippi river, the 
average distance of about one thousand rods, to the hills or bluffs 
on the Illinois side of said river. | 
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4. That said Blumenthal, under said deeds te him, whereby he 
acquired title to said surveys, in the year 1850 entered upon and took 
the actual possession of said surveys, including as a part thereof the 
aceretions thereto formed on the river front of said surveys em- 
braced within the side lines of said surveys, extended without de- 
fection in a direct line across such accretions northwesterly to the 
Mississippi river, and said Blumenthal so held such possession of 
said premises and paid all taxes thereon each year from January 
23d, 1850, to December 23d, 1873, at which said last mentioned 
time said Blumenthal conveyed 500 acres off from the northwestern 
end of said premises by deeds to said Edward Rutz and others, 
whose title the plaintiff acquired in fee on and prior to the 7th day 
of March, 1883, and thereupon succeeded to said Blumenthal’s said 
tiile to and possession of said premises ; and that the said Blumen- 
thal, from whom the plaintiff so derived such title and possession 
as aforesaid, and the several owners of the surveys and lands in the 
said Prairie Du Pont common fields adjoining said surveys 149 to 
156, both on the northerly and southerly sides thereof, have each 
ever since the year 1850 up to the present time claimed, possessed, 
fenced, enclosed, used and oecupied as a part of their said several 
surveys and lands, respectively, that portion of the said accretions 
thereto embraced within the side lines of their respective surveys 
extended without defiection in direct lines northwesterly to suid 
river; and that ever since the year L849 the several owners of said 
surveys have by common consent recognized and acted upon such 
extension of the side lines of their several surveys ina direct course 
across said accretions to the river as the true and proper boundary 
und division lines between them in respect to the accretions formed 
on the river front of said surveys. 

5. That the premises described in the declaration and sued for 
are located at the present time and were at the commencement of 
this suit eastwardly of the center of the main channel of the Mis- 
sissippi river and in the county of St. Clair, in the State of Illi- 
nos. 

6. And the court further finds that, as appears from the evidence 
and from the survey of said lands made by William L. Deneen as 
the county surveyor of St. Clair county, Illinois, on November 
l5th, 1850, produced in evidence at that time, the dry land of said 
surveys numbered 149 to 156, inclusive, extended westwardly to 
the line indicated by the words ** River bank, 1850, by Deneen,”’ 
on the map marked ** Plaintiff’s Exhibit B;”’ and that the main land 
of said surveys numbered 149 to 156, inclusive, in the year 1850, 
extended westwardly over and across and included about sixty rods 
in width of the lands described in the declaration, to-wit: that 
portion of said lands Iving between the river bank in 1850, as 
indicated by said Deneen’s survey, and the line marked ** Old 
surveyed river bank, 1814,”’ as said lines are respectively desig- 
nated on said map; and that in the year 1863 the main and dry 
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lands of the surveys 149 to 156 extended about tifteen chains or 


sixty rods further westward and beyond the line of the river bank 
so surveyed by said Deneen in 1850, and that eastern bank of the 
river in 1863 was about one-half a mile west of the certain dwelling- 
house hereinafter mentioned, then standing on said survey No. 151, 
and so continued until the year 1865. 

7. That the greater part of the so-called Arsenal Island, which 
now extends over and is embraced within the boundaries of 
the lands described in the plaintiff's declaration, is located upon 
the site of the dry lands of said surveys numbered 149 to 156, 
inclusive, as the same existed from 1850 to 1865, and that the 
residue thereof (being about one-eighth of the entire width of the 
same) is located upon the bed of the Mississippi river as it then 
existed, and easterly of the thread or middle line of said river. 

8. That between the years 1865 and 1873 the river front of the 
said surveys numbered 149 to 156 was washed away, so that in 
July, 1875, the river front of said lands only extended to the line 
marked ** River bank, 1873,’’ on said map, and that said river bank 
thereafter continued to wash away and cave in until it reached the 
line marked ‘*River bank, 1884,’’ on said map. 

%. And the court further finds from the evidence that such 
washing away of said river bank did not take place slowly and 
imperceptibly ; but, on the contrary, the caving in and washing 
away of the same was rapid and perceptible in its progress ; that 
such washing away of said river bank occurred principally at the 
spring rises or floods of high water inthe Mississippi river, which 
usually occurred in the spring of the year; that such rises or floods 
raried in their duration, lasting from four to eight weeks, before 
the waters of the river would subside to its ordinary stage or level ; 
that during each flood there was usually carried away a strip of 
land from off said river bank from two hundred and fifty to three 
hundred feet in width, which loss of land could be seen and per- 
ceived in its progress ; that as much as a city block would be cut 
off and washed away in a day or two; that blocks or masses of earth 
from ten to fifteen feet in width frequently caved off and fell into 
the river and were carried away at one time; that in the spring of 
the year 1872 Mr. Augustus A. Blumenthal, Jr., the occupant of 
the land at the time, lived in the dwelling-house situated on said 
survey No. 151, and the river had, since the year 1865, s» 
encroached upon the land that the house was then but about four or 
tive hundred feet back from the river bank and water’s edge as il 
then existed. When the spring rise or flood occurred that year 
the said Blumenthal became alarmed for the safety of his house, 
and immediately commenced taking said house down and removing 
the same further from the river bank, and in so doing worked 6 or 
8 days in succession, at the expiration of which time the bank had 
caved in and washed away so rapidly that the bank and waters of 
the river had approached within a few feet of the foundation of the 
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house, and before the waters subsided carried away the greater por- 
tion of the foundation of the house: and the flood which came in 
the spring of 1875 carried away the residue of said foundation, with 
at least 100 feet more of the land; and that such caving in and 
washing away continued until the building of the dyke at the point 
indicated on said map on the eastern side of the river above the 
said lands, which dyke was built by the United States Government 
in the years 1876 to 1878. 

10. That the said washing away of the bank on the front of the 
said surveys was caused by dykes built by the city of St. Louis on 
the western side of the river at the points where the same are 
indicated on said map by causing the current of the river to flow 
over to and against the eastern shore; that the western bank of the 


‘river opposite the plaintiff's said land is rocky, and there appears 


to have been no material change in that bank since the first survey 
thereof by the United States Government. 

11. The court further tinds that in 1855 there existed an alluvia 
formation or body of land on the western side of the river and near 
the Missourt shore, then called Quarantine island, which, in that 
vear (1853), was surveyed by William H. Cozens. The loeation 
and boundaries of said island are indicated upon said map, the same 
being shaded red, and having written thereon the words and figures 
‘*(Juarantine island, also called Arsenal island, as surveyed in 
1853.°° In 1858 the said island, in low water, extended to and 
adjoined the main land or the western or Missouri side of the river. 
At some time between the years 1853 and 1863 the greater portion 
of said Quarantine island washed away, so as only to leave remain- 
ing that portion thereof embraced within a second survey thereof 
made by said Cozens in January, 1865,the location and boundaries 
of which are indieated upon said map by the words ‘**Survey No. 
t{11 of St. Louis land, school lands, Arsenal island, surveyed in 
1865:" the letters and lines thereof being shaded green upon said 
‘Exhibit B.”’ 

12. Said Quarantine island, since its survey in 1863, has been 
called Arsenal island, and at the time of said surveys of said island 
in 1855 and 1863 the same was situated on the west side of the 
main channel of the Mississippi river and abont a mile higher up 
the river than the lands deseribed in the declaration, and no part 
of the same then extended down the river opposite said plaintiff’s 
said lands. 

13. On February 10th, 1863, a part of the said island, designated 
as ** Survey No. 411 of St. Louis school lands,’” containing 109 
and twenty-two hundredths acres, was assigned to the St. Louis 
publie schools, in pursuance of the act of Congress of June 13th, 
1812, entitled **An act making further provision for the settling 
claims of land in the Territory of Missouri’ (2 U.S. Stat. at Large, 
p. 748), and of the supplementary act of May 26th, 1824 (4 U.S. 
Stat. at Large, p. 66), and the residue of said island, as so sur- 


ica AE ici 


veyed in 186%, peing nine and sixty-five hundredths acres on the 
northern end the reof, appears to have been also assigned to said St. 
Louis public schools on August 26th, 1864, as indemnity for school 
lands lost in section 16, T. 45 N., range 7 east, of the St. Louis dis- 
trict, Missouri. 

14. By deed dated February 8th, 1866. the St. a public 
schools conveyed its right and title to said (Juarantine or Arsenal 
island to the city of St. Louis, which lands are Saestall in such 
deed as situated ‘*in the county of St. Louis and State of Mis- 
sour.’ 

As early as the year 1850 the city of St. Louis occupied said 
Quarantine or Arsenal island for quarantine purposes, and so con- 
tinued to occupy the same until the year 1575, when the said city 

leased said island to the defendant, Benjamin See ger, 

tenant, lived on and occupied the said island up to the 

ymmencement of this suit. During the years 1861 to 

.vsuosve, the United States Government oce upied a portion 

of said isl: and for the purpose of a military hospital and as a place 

for the burial of those dying at such hospital. The dry land 

described in the declaration in this case did not arise or form in the 

Mississippi river until about the vear 1874 and subsequent thereto, 

the same having, after the year 1865 and prior to 1874, become in 

part, submerged and washe d away in the manner stated in the &th 
paragraph of these findings. 

15. The court further finds trom the evidence that there is not 
now and was not at the time of the commencement of this suit any 
land whatever above the surface of the water in said river on the 
site or within the boundaries of said Quarantine island as so sur- 
veyed in 18535 nor upon the site or within the boundaries of said 
island as so surveyed in 1863, but that the same was subsequently 
wholly washed away. 

16. The court further finds that in the floods in the Mississippi 
river before mentioned large portions of the upper or northern end 
of said island washed away; that in such floods a bar formed each 
vear below and joined to the foot of the island, extending down the 
river for the distance of a quarter of a mile or more; that when the 
witer subsided after such a spring flood the surface of such bar 
appeared in sight above the surface of the water, but nearly on a 
level with the water, for the greater length of such bar; that ‘during 
the first summer after such a bar had formed willows grew upon it, 
and the flood which occurred the next succeeding spring deposited 
more sand and soil on the bar, which was retained by the willows, 
and the bar so formed was thus raised higher in each successive 
annual flood so long as it was overflowed in high water, and this 


process was repeated at each succeeding flood by the formation of 


another bar below that formed by the preceding flood, which in 
turn was covered with a growth of willows and raised higher by 
each succeeding flood until it ceased to be overflowed. 
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17. The court further finds that such bars were not formed by 
accumulations of sand or soil washed up against the lower end of 
the island, but by the deposits in times of flood of soil and sediment 
upon the bed of the river below the island. 

18. And the court further finds that before the said island was 
washed away the main and navigable channel of the Mississippi 
river was eastwardly of the island, but after the said bar was formed 
lower down the river in front of the plaintiff’s land the main and 
navigable channel of the river has been and still is on the west side 
of the said bars or island, and that since the said bars or island had 
so formed in the river in front of said surveys the boats navigating 
the river have not run between the bar or island and the bank of 
the eastern or Illinois shore of the river, 

19. The court further finds that in the years 1876 to 1878 the 
United States Government built a dyke from the eastern or Illinois 
shore of the river to the bar or islind, as it then existed, about 
sixty rods northerly, or higher up the river than the north line of 
the plaintiff's said land, and which said dyke is indicated on said 
map by the line having the word **dyke”’ written beneath the 
same. 

And that in the years 1878 to 1882 the United States Govern- 
ment built a dum above said dyke from a point near the head of said 
bar or island to the eastern or Illinois shore on the line designated 
‘‘dam’” on said map; that after said dyke and dam were built the 
flow of the water through the channel or space occupied by water 
between the said bar or island which had so formed in front of the 
river bank of plaintiffs land as it existed at that time was thereby 
impeded and the channel or space gradually filled up by deposits 
from the river, so that by the year 1884 the same became dry land 
from the line in front of said surveys 149 to 156, marked ** River 
bank, 1884,’” out to the western side of the said bar or island on 
the northwestern end of said surveys, as indicated on said map, and 
that the same has since continued to be and is now dry land, except 
in extremely high water, and that the lands described in the declara- 
tion embrace so much thereof as lies westerly of the line marked 
on said map with the words **Old surveyed river bank, 1814,”’ and 
vasterly of the middle or thread of the main channel of the Missis- 
sippi river and between the extended lines of said surveys, as indi- 
eated on said map marked ** Plaintiffs Exhibit B.”’ 

20. The court further finds that the plaintiff is and was on and 
prior to the first day of January, A. D. 1884, and at the time of the 
commencement of this suit the owner in fee of said lands described 
in the first count of the declaration, situated in the county of St. 
Clair and State of Illinois, and that the defendants are guilty of 
unlawfully withholding the possession thereof from the plaintiff in 
manner and form as alleged in the declaration. 

21. And that the value of the said lands in controversy in this 
suit exceeds sixteen thousand dollars. (Record, pp. 117 to 123. ) 
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And judgment was accordingly rendered for plaintiff for the pos- 
session of the above-mentioned premises, to which the defendants 
then and there excepted. 

Afterwards and during the term and in due time the defendants 
moved for a new trial ( Record p. 125), which was denied and a 
writ of error was duly sued out. 
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The plaintiffs in error make the following— 
Assiqnim nf of Errors. 
1. The court below erred in holding that the title and owner- 


ship of the defendant in error extended to the middle of the main 
channel of the Mississippi river, and embraced the premises in 
cCOnTrOVersy. 

2. The court below erred in refusing to hold that the premises 
in controversy were an aecretion to Arsenal island and the property 
of the city of St. Louis. 

At page 84 of the record is Hilgard’s map showing the river bank 
in front of surveys 149% to 156 of Prairie du Pont Common Fields, 
in the years 814, 1850, 1805 and 1884, \t page 112 of the 
record is Cozen’s map showing the Mississippi river adjacent 
to the city of St. Louis, and the location of Arsenal island 
in the vears of 1855 and TS881l, and the location of the Common 
Fields of Prairie due Pont in Illinois, and the dam and dike 
connecting said island with the Illinois shore, constructed bv the 
United States Government in IS78 and T8823; and following the 
above T the rihy) ot John (y. Jor ce, showing the location of Arsenal 
island in the vear of ISS80, and the location of the Common Fields 
of Prairie du Pont in Illinois, and the dam connecting said island 
with the Illinois shore, constructed by the United States Govern- 
ment in L878, 


ARGUMENT. 


This is an action of ejeectment to recover ground in the State of 
Illinois in front of the Praine du Pont Common Fields, between the 
eastern bank of the Mississippi river, as surveyed by the United 
States in LSO8, and the center thread of said river. 
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The defendant in error asserts ownership to the western part of 
surveys 149 to lob, both inclusive, of the Common Fields of Prairie 
du Pont in St. Clair county, Illinois. By virtue of said ownership, 
he claims title to the bed of the Mississippi river in front thereof, 
between the western line of said Common Fields as surveyed in 1808 
(then being the eastern bank of the river), and the center thread of 
the river. His title to said western part of said surveys rests on a 
convevance by parties not shown to be owners, made in 184! to one 
Blumenthal and payment of taxes thereunder until 1875, when said 
Blumenthal conveyed to defendant m error, and possession from 
IN4% to the present day. The defendant in error shows payment of 
tuxes for seven consecutive years and possession of a tract of cround 
in the Prairie du Pont Common Fields. He has not exhibited a 
record or paper title to said premises. It does not appear that 
Dushanau and Lacroix and Pensoneau, who conveyed to Blumen- 
thal in 1849 and 1850 (Record pp. 59, 40), held under Grondine, 
Allary, Chartran, Gendron, Jarvais and Perry, who were the orig- 
inal contirmees, of surveys 149 to 156, inclusive, of the Prairie du 
Pont Common Fields. (Record p. 85.) The defendant in error 
-tands on his possession and payment of taxes. Arsenal island 
having appeared in the Mississippi river in front of said surveys, 
the defendant in error, in 1884, instituted this action to recover the 
same. His claim is based on the theory that he is the owner of the 
bed of the river to the center thread thereof and of all islands and 
cround appearing thereon. 

The judgment below for possession of the premises in controversy, 
ean be supported only on the proposition that the fee of the riparian 
owner on the Mississippi river, in Illinois, extends to the middle 
or thread of the river, or so far as the State boundary extends. 
It must be conéeded by our adversaries that the right of defendant 
in error to recover, derives no support from the doctrine of 
accretion; or, in other words, that Arsenal tsland is not an 
aceretion to the Illinois shore. The claim made by the defendant 
in error, ts that-his title and ownership extend not only to the bank 
of the river, but embrace the soil beneath the water as far west- 
wardly as the State line: and if the water recedes or turns aside, 
or evaporates or disappears, and the soil of the bed of the river 
becomes dry land—whether this happens slowly and imperceptibly, 
or suddenly and sensibly, whether from natural or artificial causes, 
whether by his own act or the act of another—the dry land is his, 
although not connected with the Illinois shore. 


It will be contended herein, on our side, that the bed of the 
Mississippi river is not the subject of private ownership, and that 
it is, and must necessarily remain, public property; and that 
islands and ground appearing thereon, do not belong to the 
adjacent proprietor on the shore, unless title by accretion can be 
maintained and supported. 
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The argument for the plaintiffs in error will embrace, and the 
writers will endeavor to sustain, the following propositions : 

FIRST. UNbeErR THE LAW OF FRANCE, IN FORCE WHEN THE 
ORIGINAL GRANT OF THE Pratrie pu Ponr Common FreLps was 
MADE IN THE YEAR 1722, NO TITLE PASSED BY THE TERMS OF 
SAID GRANT TO THE BED OF THE MISSISSIPPI RIVER. 

SECOND. UNDER A PROPER APPLICATION OF THE DOCTRINES 
OF THE COMMON LAW, THE TITLE OF THE OWNER OF LAND ON THE’ 
MISSISSIPPI RIVER TERMINATES AT THE WATER'S EDGE, AND DOES 
NOT EXTEND TO THE CENTER OF THE-RIVER. 

THIRD. UNbDER THE TERMS OF THE DEED FROM BLUMENTHAL. 
THE TITLE OF THE DEFENDANT IN ERROR TERMINATED AT LOW 
WATER MARK OF THE MISSISSIPPI RIVER. 

FOURTH. Tite premises IN DISPUTE ARE THE PROPERTY OF 
THE City or Sr. Loutrs. 

The above propositions will be considered in the order in which 
they are stated. 


1. The French grant of 1722 conveyed no title to the bed of the 
Mississippi river. 

The application of the civil law to this case arises from the fact 
that from the year 1682 to the year 1763, the Illinois country, in 
which the premises in controversy are located, belonged to the 
kingdom of France, by right of discovery and occupation ; and 
during this period, in the year 1722, the first grant which included 
the Prairie du Pont common fields, and under which the record 
title to ground in said common fields is derived, was made. 

The historical events hereinafter referred to are matters of public 
history, of which the court will take judicial notice. 

On April 8, 1682, La Salle, at the mouth of the Mississippi river, 
took possession, for the King of France, of all the country watered 
by the Mississippi river. [le named it Louisiana in honor of Louis 
XIV. Prior to this time Marquette and Joliet, under authority 
from France, conducted an expedition in the years 1670 to 1673, 
through Illinois. In 1680, La Salle, a French explorer, built a fort 
called Creve Coeur, at a point which is to-day the northeast part of 
Tazewell county, Illinois, and another at a point which is now in the 
citv of St. Louis. The French villages of Kaskaskia and Cahokia, 
in Illinois, were founded in 1683. The village of Prairie du Pont 
was settled by the French in 1760. By the treaty of Paris, of 
February 10, 1765, at the termination of the war between France 
and England, all New France, including the Illinois country and 
Canada, was ceded to Great Britain. 

From 1682 to 1763 the Illinois country belonged to France. 
From 1763 to 1776 it belonged to Great Britain. From 1776 to 
1784 it belonged to the State of Virginia. In 1784 it was ceded by 
Virginia to the United States. 
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In 1778 the Virginia militia expelled the British forces from the 
Illinois country, and in the same year the Virginia Legislature 
formed it into » county of that name. It was embraced in the 
Northwest territory, which was ceded by Virginia, in 1784, to the 
United States, out of which the States of Ohio, Indiana, Illinois 
and Michigan were created. The ordinance establishing the North- 
west territory was passed by Congress on July 13, 1787, and is 
printed in the first volume of the United States Statutes at Large, 
page 51. The Northwest territory was divided by act of Congress, 
of May 7, L800, and the western section was called Indiana Terri 
tory. Indiana Territory included the Illinois country. On Febru- 
ary 25, 1809, the Territory of Illinois was established, and in 1818, 
Illinois was received as a State into the Union. Up to the year 
1763, and so long as the Illinois country belonged to the King of 
France, the laws of France were recognized and governed all prop- 
erty rights. 

lu 1722, when the first grant which ineluded the Prairie du Pont 
Common Fields was made, the laws of France, consisting of the 
customs of Paris and the ordinances of the King, had been 
extended over the Mississippi valley. 

The seventh article of the charter of Louis XIV. to Crozat, 
bearing date September 14, 1712, is in these words: ‘Our edicts, 
ordinances and customs, and the usages of the mayoralty and 
shrievality of Paris, shall be observed for laws and customs in the 
said country of Louisiana.” 2. Public Lands, Ap. 1, p. 1959. 
Printed in 1828 by order of the House of Representatives. 

As to the law of France, Pothier says: ‘By our French law 
the alluvions formed on the borders of navigable streams and rivers 
belong to the king. The proprietors of riparian heritages can have 
no claim to them, unless they have evidences of the grant made to 
them by the king, of the right of alluvion along their heritages.”’ 
Pothier, Part 1, ¢. 2, § 3, Art. 2. 

Guyot, in the **Repertoire Universal de Jurisprudence,’’ a work 
of authority, says: ‘According to our principles, navigable 
streams, their bed and banks, and all the grounds which may be 
formed in these, belong to the king, in right of his sovereignty.’’ 

In 1722 when a tract of four leagues of land square, bounded on 
the west by the Mississippi river, including the adjacent islands, 
was granted by the French government to the missionaries of 
Cahokia and Tamarois, the grant did not include, under the French 
law then in force, the bed of the Mississippi river. The grant ter- 
minated at the water’s edge. The bed of the Mississippi river, 
being the bed of a navigable stream, remained the property of the 
King of France. No title to the bed of the river passed to the 
grantees under said grant. The grant included in terms, the adja- 
cent islands. If the grant extended to the center of the river it 
embraced the adjacent islands resting on the bed of river, and no 
necessity existed for specifying such islands. The term ‘adjacent 


islands,” used in the grant, applied to islands then in existence, and 
had no reference to islands that should thereafter make their 
appearance. 

On May 6, 1776, the colony of Virginia declared itself an inde- 
pendent State. The Mississippi river under the terms of the treaty 
of 1763, between Great Britain and France, was the western 
boundary of the Virginia colony. It remained the western 
boundary of the State of Virginia. In 1778 the Virginia militia 
expelled the British forces from the Illinois country. The Illinois. 
country was within the territorial limits of the colony of Virginia 
as established by letters patent of May 25, 1609, and as curtailed 
by the treaty of 1765. In 1784 Virginian ceded the Northwest ter- 
ritory, which included the Illinois country, to the United States on 
certain conditions which were accepted by the United States, among 
which conditions was the following: ‘That the French and Cana- 
dian inhabitants, and other settlers of Kaskaskia, St. Vincent and the 
neighboring villages, who have professed themselves citizens of Vir- 
ginia, shall have their possessions and titles contirmed to them, and 
be protected in the enjoyment of their rights and liberties,” 

The ordinance for the wovernment of the Northwest territory, 
adopted by congress on July 15, 1787, reserved to the French 
inhabitants their laws and customs then in foree “mone them, rela- 
tive to the descent and convevance of property. At this time the 
French laws and customs had net been abrogated by any former 
authority. They are spoken of by congress in the above ordinance 
of 1787, as then existing and in force, and they are preserved to 
the French inhabitants by said ordinance. 

The Prairie du Pont Common Fields which were embraced in the 
above grant, were surveved and platted in 1808 by U.S. surveyor 
Rector, and his field notes disclose that he adopted the eastern 
shore of the Mississippi river as the western boundary of the 
common tields. The common fields were contirmed by act of con- 
gress of February 20, 1812, to the claimants ‘saccording to their 
respective rights thereto.’ —2 U.S. Stat. at Large, at p. 678. 

They were contirmed as surveyed, namely, to the bank of the 
river. In 1812, when the title to the common tields beeame a com- 
pleted title, by the survey and confirmation of the United States, it 
Wiis a completed title to the ground embraced in the coneession 
made by France in 1722, as surveved by Rector in 1808, In other 
words, the United States in 1812 confirmed the land granted in 
1722, as designated on the earth’s surface by the survey of 1808, 
and no other land. (Kissell 7. Schools, 18 How. 1%.) The United 
States did not part with their title to any land other than the land 
granted by the French government in 1722. The bed of the 
Mississippi river that under the grant in 1722 and the law of 
France, then in force, was the property of the king of France, and 
passed to the English colony of Virginia, and thence to the State of 
Virginia, and by cession was lodged in the United States, sm 
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remained in the United States after the confirmation of 1812, 
unaffected by said confirmation. 

The judgment below awards this property, public in its character, 
and covered by the waters of the Mississippi, to the defendant in 
error. Property covered by the waters of « public navigable river is 
not susceptible of private ownership. The title to such property 
must of necessity remain in the public. The Illinois supreme court 
possessed no authority to grant said property to a private owner, 
nor to move the western boundary of the French concession west- 
wardly from its location as surveyed and marked out by the United 
States survevor in 1808, so as to embrace the bed of the river to the 
center of the stream. As to the effect of such survey, see Kissell 
Y. Schools, ls Llow. 1%, above cited. 

It is true that the supreme court of I)linois has propounded a line 
of decisions commencing, in 1842, with Middleton v. Pritchard, 
4 Scam. (4 Ill.) 510, and extending to the present time, to the effect 
that the title of a proprietor on the Mississippi river extends to the 
center of the stream. ‘The decisions are clearly wrong and are 
subject to be repudiated by this court. The Illinois court cannot 
extend the boundaries of a surveyed and confirmed French grant ; 
nor ean it dispose of public property belonging to the United 
States or the State of Illinois. It is powerless to accomplish these 
matters. They belong to the legislative department of the govern- 
ment, not to the judicial branch. 


ae proper application of the doctrines of the common lai limits 
the title of the owner of land on the Mississippi river to the water's 


‘ die. 


Under a proper application of the doctrines of the common law, 
the title of the owner of land on tke Mississippi river, terminates 
ut the water edee, and does hot extend to the center of the river. 
The Mississippi river, according to the common law rightly inter- 
preted, is a navigable stream and the rights of riparian owners do 
not extend bevond the banks of the river. 

The Mississippi is a public navigable river and has been so con- 
sidered in all treaty stipulations concerning it. By the 7th article of 
the treaty of Paris of 1763 between Great Britain and France, the 
boundary between the dominions of England and France was fixed 
by a line drawn along the middle of the Mississippi, from its source 
to the river Iberville. ** It being well understood,’’ continues the 
treaty, ‘*that the navigation of the Mississippi river shall be equally 
free, as well to the subjects of Great Britain as to those of France, 
in its whole breadth and length from its source to the sea. It is 
further stipulated, that the vessels belonging to the subjects of 
either nation shall not be stopped, visited, or subjected to the pay- 
ment of any duty whatever.’’ 2 Public Lands, Ap. 1, p. 258. 
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The treaty between Great Britain and the United States which 
was signed at Paris on September 3, 1783, declared in the 8th article 
that ‘*the navigation of the Mississippi river from its source to the 
ocean shall forever remain free and open to the subjects of Great 
Britain, and the citizens of the United States.’’ 1 Public Lands, 
L 

The Mississippi river, by the treaties of 1763 and 1785, acquired 
the character of a public navigable stream, to forever remain free 
and open as a highway of nations. In the 5th article of the Jay 
treaty, signed at London, November 19, 1794, it is stipulated that 
the Mississippi river shall, according to the treaty of peace, be en- 
tirely open to both parties, and that all the ports and places on its 
eastern side, to whichever of the parties belonging, may freely be 
resorted to and used by the parties, in as ample a manner as any of 
the Atlantic ports or places of the United States, or any of the 
ports or places of his majesty in Great Britain. 1 Public Lands, 
p. 1d. 

By the fourth article of the treaty with Spain, dated October 27, 
1795, it is agreed that the western boundary of the United States, 
which separates them from the Spanish colony of Louisiana, is in 
the middle of the channel, or bed of the river Mississippi, from the 
northern boundary of said States to the completion of the 31st de- 
gree of latitude north of the equator; and it is agreed, that the 
navigation of the said river, in its whole breadth, from its source to 
the ocean, shall be free to the subjects of Spain and the citizens of 
the United States, and to the subjects of other powers by special 
convention. 1 Publie Lands, p. 45. 

By the treaty of cession dated at Paris, April 50, 1803, the Mis- 
sissippi river was thrown entirely within the jurisdiction of the 
United States, but it was stipulated in the 7th article that the ships 
of France and the ships of Spain coming direct from those coun- 
tries or their colonies, should for twelve years be admitted into the 
port of New Orleans, and all other legal ports of entry, within the 
ceded territory, in the same manner as the ships of the. United 
States. 1 Public Lands, p. 41. 

The treaty of 1763 was between France and Great Britain; the 
treaty of 17835 between France, Great Britain and the United States ; 
the treaty of 1794, between Great Britain and the United States ; 
the treaty of 1795, between the United States and Spain; and the 
treaty of 1803, between the United States and France. 

In all these treaties the Mississippi river was an object of solicitude 


and negotiation, and the treaties stumped on it the characteristics of 


a public navigable river and spoke of its ports in the same sense as 
those on the Atlantic coast, or the bays and salt water streams. 
The same spirit pervades the legislation of congress in creating 
new states on the Mississippi. The act of April 8, 1812, admitting 
Louisiana into the Union, provides: ** That it shall be taken as a 
condition upon which the said state is incorporated into the Union, 
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that the river Mississippi and the navigable rivers and waters lead- 
ing into the same and the Gulf of Mexico, shall be common high- 
ways, and forever free, as well to the inhabitants of said state as of 
the other states and territories of the United States, without any 
tax, duty, impost or toll therefor imposed by said state; and that 
the above conditions, etc., shall be considered, deemed and taken as 
fundamental conditions and terms, upon which said state is incor- 
porated into the Union.”’ 

Similar conditions were imposed on the people of Mississippi, 
Illinois, Missouri and Arkansas, when they were authorized to form 
themselves into states on an equal footing with the original states. 

The ordinance of 1787, establishing the Northwest territory, 
declares that ** the navigable waters leading into the Mississippi and 
St. Lawrence, and the carrying places between the same, shall be 
common highways and forever free.” 

The act of Congress of May 18, 1876, providing for the sale of 
lands in the Northwest territory, provides in section 9: **That all 
the navigable rivers within the territory to be disposed of by virtue 
of this act, shall be deemed to be and remain public highways. 
And that in all cases where the opposite banks of any stream not 
navigable shall belong to different persons, the stream and the bed 
thereof shall become common to both.” The conditions of the ninth 
section of the act of May 18, 1796, are extended to the Illinois 
territory, by the fifth section of the act of March 26, 1804. 

In R. R. Co. v. Schurmeier, 7 Wall. 272, it was held that the 
title to lands bordering on the Mississippi river, derived from the 
United States, stopped at the stream; affirming the judgment of 
the supreme court of Minnesota, in Schurmeier v. R. R., 10 
Minn. 82. 

In Barney v. Keokuk, 94 U.S. 324, the court held that in lowa 
the riparian proprietor on the Mississippi river extended onby to 
high water mark; approving MeManus rv. Carmichael, 3 Clarke 
(lowa), 1, in which last-mentioned case, the court held that the 
Mississippi river was a navigable stream. See, also, Rundle v. 
Delaware, 14 How. 80; The Daniel Ball, 10 Wall. 557; The 
Montebello, 20 Wail. 430. 

The same rule was applied to the great inland rivers of Penn- 
sylvania, in Carson v. Blazar, 2 Binney, 475, where it was held 
that the owners of land on the banks of such rivers acquire no right 
to the soil covered by the waters of the river, but the soil and 
waters remain public. The same rule was applied in South 
Carolina, in Cates v. Wadlington, 1 McCord (Law.), 580. Also 
in North Carolina, in Wilson v. Forbes, 2 Devereux, 30. 

In Alabama, the rule is that every water course, suited to the 
ordinary purposes of navigation, whether the tide ebbs and flows or 
not, is a public highway, and the riparian owner cannot assert any 
private right of soil to the bed of the river beyond the low water 
mark. Bullock v. Wilson, 2 Porter, 436. 
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In Elder v. Burrus, 6 Humph. 558, the supreme court of Ten- 
nessee followed the North Carolina decision, and held that the 
owner of land on a navigable stream above tide water, had title 
only to ordinary low water mark, and not to the center of the 
stream, 

Chancellor Walworth, of New York, in Canal Commissioners 
v. The People, 5 Wendell, 425, SVS: ‘‘It is therefore preposterous 
to contend that the limited doctrines of the common law are appli- 
cable to the Mississippi, Ohio, Susquehanna, Niagara and St. Law- 
rence,’ And one of the ablest decisions ever rendered on the 
question, and where the technical common law rule was emphati- 
cally rejected, Is People re. Canal Appraisers, 63 N. Y¥. 461. 

In Missouri, in Benson x. Morrow, 61 Mo. 345, it is held that 
under the acts of congress and the decisions of the United States 
supreme court, the ancient doctrine distinguishing navigable and 
non-navigable rivers by their position above or below tide water is 
done away with, and the Missouri river Is a navigable stream, and 
the proprietor of land on its banks owns only to the water's edge. 


Since Magna Charta, the King of England has had no power to 
vyrant to a subject i portion of the soil covered by the navigable 
waters of the kingdom. Martin ». Waddell, 16 Peters (41 U.S.) 
at p. 410. This is the rule of the common law. 


The cases of Jones 7. Soulard, 24 How. 65; St. Clair v. Loving- 
ston, 25 Wall, 46; and St. Louis 7. Myers, 115 U.S. 566, decided 
by this court, in no manner modify or limit the doctrine that the 
title of a ripariin owner on the Mississippi, extends only to the 
water's edge, and not to the center of the stream. The first two 
eases apply the doctrine of accretion to lands fronting on the Missis- 
sippi river. It is manifest that the doctrine of aceretion has no 
application to lands bordering on 2 stream where the owner’s title 
extends to the center of the stream. In such case the owner takes 
the ground forming in front of his land by virtue of his ownership 
of the bed of the stream, and not under the law of aceretion. 
Accretion only applies where the title of the riparian proprieter is 
hounded by the water’s edge. Swayne, J., delivering the opinion 
of the court in St. Clair 7. Lovingston, had this in view when he 
used these words: **Whether in the present case the limit of the 
land was low water, or the middle thread of the river, is a question 
which does not arise, and to which we have given no consideration. 
The point was considered in R. R. Co. v. Schurmeier, 7 Wall, 287.’ 
The case of St. Louis». Mvers, related to the destruction of a water 


privilege, and in no manner touched the ownership of the bed of 


the Mississippi river. 
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3. The defendant in error exhibited no title to the bed of the 
Mississippi river west of low water mark tn front of surveys 149 
to 156 inclusive of the common fields of Prairie du Pont. 

The doctrine adopted by the supreme court of Illinois in 1842, 
in Middleton v. Pritchard, 3 Scam. 519, and followed to the present 
day, is that grants of land on the Mississippi river earry the exclu- 
sive right and title of the grantee to the center of the stream, 
unless the terms of the grant clearly denote the intention to stop 
at the edge or margin of the river. In Viper v. Connelly, 198 Il. 
646, it is said: **Phe general doctrine, that grants of land bounded 
upon rivers or the margin, above tide water carry the exclusive 
right and title of the grantee, to the center thread of the current 
unless the terms of the grant clearly denote the intention to stop 
aut the margin of the river, has been too long established, and too 
firmly adhered to by this court, to be now questioned.’” The above 
statement of the law is quoted and approved in Butternuth ». St. 
Louis Bridge Co., 128 Ill. 535. 

The defendant in error is limited as to ownership by the deed of 
Blumenthal, of December 23, 1875. Reeord page 40. The deserip- 
tion in the Blumenthal deed covers a part of surveys 149, 150, 151, 
152, 153, 154, 155 and 156, and detines said part by specitic courses 
and distances ; and the northwestern boundary of the land so con- 
veved is expressed to be the low water mark of the Mississippi 
river. The language of the deed as to this boundary is as follows: 
‘*Thenee, along the extended line between surveys number 148 and 
149, N. 354 degrees W. to low water mark of the Mississippi river ; 
thence down to the extended line between surveys number 156 and 
lov; thence S. 534 degrees E.to the point of beginning.” The 
river front of the land is bounded by low water mark. The deed 
clearly denotes the intention to limit the plaintiff's title to the edge 
of the river. The possession of Blumenthal never extended beyond 
the water’s edge, page 62 of Record. In addition to the specifie ter- 
ritory deseribed in the deed, the instrument proceeds to convey 
‘fall rights as riparian owner to the accretion or sand bar lying 
northwestardly, and between the extended lines of said land herein 
described, situated in the county of St. Clair and State of Illinois.” 
This additional grant is a clear demonstration that the bed of the 
river between low water mark and the center thread thereof, was 
not embraced in the terms of the Blumenthal deed. If plaintifftook 
title to the bed of the river by said deed, it was a work of superero- 
gation to grant him the accretion or sand bar lying thereon. No 
identity is shown between the *taccretion or sand bar’’ here spoken 
of, and Arsenal island. There is no testimony that Arsenal island 
was ever spoken of “us au ‘accretion or sand bar:”’ on the contrary, 
it was established that from 1847 to the present time it has always 
been known as Quarantine, or Arsenal island. And when Blumen- 
thal made the above deed, in 1875 and up to 1874, the navigable 
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channel of the Mississippi river was between the island and the Illi- 
nois shore, and the island was not in St. Clair county, Illinois. 
Testimony of James Kelly, page 89 of Record. Arsenal island was 
then in the State of Missouri. The ‘*accretion or sand bar” refer- 
red to was no doubt the Cahokia bar mentioned by A. A. Blumen- 
thal, Jr.,at page 65 of the Record. It is to be observed that 
although Dushanau and Lacroix and Pensoneau conveyed to Blu- 
menthal surveys 149 to 156 inclusive, of Prairie du Pont Common 
Fields, Blumenthal conveyed to plaintiff only a part of said property 
and he gave a specific description by boundaries, courses and dis- 


tances of the part so conveyed, angexcluded therefrom the bed 6f 


the Mississippi river between low,mark and the center thread of the 
stream. If Blumenthal had title to the bed of the Mississippi river 
west of low water mark, he has not parted with it, and it is still in 
his representatives. ‘It has never reached the plaintiff, The plain- 
tiff has shown no title to the bed of the Mississippi river west of 
low water mark, and no title to Arsenal island as an island appear- 
ing thereon in front of his property. 

In Gould on Waters, sections 190%, 200, it is said that if the 
conveyance does not bound the land by the water, but refers to the 
shore or the land under the water as the boundary, it does not pass 


such shore or 


lund. 


Upon the same principle, a deed conveying 


land adjoining a private fresh water stream may so refer to the bank 
or margin of the water as to make that a monument. Thus, in 
Hatch ». Dwight, 17 Mass. 289, the deseription was: Beginning 
at the end of a dam, running up the river two rods, and so round 
to the bank of the river; and it was held that the bed of the stream 
did not pass. In Bradford vs, Cressy, 45 Maine 9, where a line was 
run toa creek, thence on **the west bank of said creek,”’ the river 
wis held to be excluded. So, in Child vr. Starr, 4 Hill (N. Y.), 
369, it was held that a boundary line running ‘*eastwardly to the 
Genessee river, thence northwardly along the shore of said river,”’ 
conveved no part of the bed of the stream beyond low water mark, 
the controlling words being ‘‘along the shore of said river.”’ In 
Lamb +». Ricket, 11 Ohio, 511, the deed called tor a eorner on the 
bank of a stream, thence south, thence east, thence north to the 
bank of the stream, ‘tand with the course of the bank to the place 
of beginning,’ and the low water mark of the stream was held to 
. In Rockwell v. Baldwin, 53 Ill. 19, boundaries 
‘sto the west side of Cedar creek, thence down the west line of said 
creek to the north line of said quarter section’’ were held to be 
limited to the bank of the creek. In Cook v. MeClure, 58 N.Y. 


e the boundary 


437. it was held 


water mark’’ of 
high water mark 


that a line commencing at ‘ta stake near the high | 
an artificial pond and running thence *‘along the 
of snid pond to the upper end of said pond,’ was 


a fixed boundary, and that the grantee could not claim accretions. 
In the present case the description is: **Thence along this line 


N. 333°, W. 142 51-100 chains to the present bank of the Missis- 
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sippi river; thence along the extended line between surveys number 
148, 149, N. 334°, W. to low water mark of the Mississippi river ; 
thence down (low water mark) to the extended line between 
surveys number 156, 157; thence 5. 334, E. to the point of begin- 
ning.’ (Reeord pp. 40,41.) The above description manifestly 
and clearly excludes the bed of the river between low water mark 
and the thread of the stream. 


4. The premises in dispute are the property of the city of St. 
Louis. 


The present location of Arsenal island is due to the action of the 
currents of the river, and the island, as it now exists, was created by 
accretion to the original island. It is settled law that land bounded 
by the Mississippi river is entitled to the accretion attaching to it. 
New Orleans v. U. S., 10 Pet. 662; Jones v. Soulard, 24 How. 41; 
St. Clair County v. Lovingston, 25 Wall. 46. 

The above doctrine applies to the islands in the river, as well as 
to the main shore. Benson v. Morrow, 61 Mo. 345; Buse v. Rus- 
sell, 86 Mo. 20%. 

The defendant in error never had title to the bed of the river. 
When the dry land covered by his possession was swept away by 
the river and ceased to exist, his ownership of such land also ceased 
to exist. At all times said ownership was limited to the water’s 
edge, It never extended to the bed of the Mississippi river. 

Arsenal island is a distinct, independent and existing body of 
land, held by the city of St. Louis under a title emanating from the 
United States and the State of Missouri, and its loeation to-day is 
due to aceretions forming to the island, and which are the property 
of the proprietor thereof, Originally the island was within the city 
of St. Louis, the eastern boundary of which city extends to the 
middle of the main channel of the Mississippi river. Jones vr. 
Soulard, 24 How. 41. 

The true rule applicable to this case is the following stated by 
Napton J., in Benson v. Morrow, 61 Mo. at page 553: ‘*Suppose 
the channel of the river betweeu an island and the mainland is left 
dry by the water, and entirely filled up with deposits of mud, and 
the island and the mainland are at last one continuous tract of land, 
could the owner of either claim the entire tract? Certainly the 
newly formed land would belong to the United States, or it would 
be divided between the opposite owners, upon the common law 
principle, applicable to non-navigable streams, of each going to the 
thread of the channel, as it was before it was deserted by the water. 
In the event supposed, the river might be regarded as ceasing to be 
a navigable one, pro hac vice, or rather as being converted, at the 
slough between the island and the shore, into a non-navigable one. 
In any event the owner of the shore could not claim both the 
alluvion and the island, nor vice versa, could the owner of the 
island claim the tract on the bank, with its accessions by alluvion.”’ 


oe ee 


— 


The change that has taken place in the location, of the island ts 
spoken of in another case between the same parties, Rutz v. St. 
Louis, 3 McCrary Rep. 261, as follows: **Arsenal island under the 
changing currents has shifted downwards during the last fifty vears 
for two or three miles. As the head of the island is washed away 
the foot of the island is enlarged. So this jsland has been gradu- 
ally traveling southward,” ete. The movement of the island has 
been the result of natural causes, and is an incident that attends 


lands surrounded by the waters of the Mississippi river. The dyke, 


and dam between the island and the Illinois shore built by the 
United States voverment, have not effectually closed the channel be- 
tween the islandand the common fields. At the date of the trial, July 
D9, 1ISS88, the water was running over the dike and dam between the 
island and the Illinois shore. The stage of water at said date was the 
ordinary stage of water for that period of the year. This suit was 
commenced in 1884, and the plaintiff's right to recover is to be 
determined as of that date. It is shown that four vears after the 
commencement of the action, the water is flowing between Arsenal 
Island and plaintiffs land on the Illinois shore at the ordinary 
annual stage of the river for that period of the year. Arsenal 
[sland is a body of land separated from the main shore by running 
water, at an ordinary yearly stage of the river. The defendant in 
error has no claim to said island or any part thereof. It is an tsland 
of 200 acres and is cultivated. The defendant in error has no title 
to the premises sued for: he is not the owner of the bed of the 
river on Which Arsenal island has appeared. The judgment should 
have been for the defendants below. It is sufficient to establish 
that plaintiff below has no title to the premises sued for to defeat 
his recovery. The property in question mey belong to the United 
States, or to the State of Missouri, or to the Stute of Illinois, or to 
the heirs of A. A. Blumenthal, deceased, or to the representatives 
of the original contirmees of the Prairie du Pont Common Fields, 
or to the city of St. Louis. It does not belong to Edward Rutz. 
This fact settles the case ndversely io the defendant in error. 
The title to Arsenal island, held by the city of St. Louis 
under the United States, and the possession of — said 
premises by said city extending from 1850 to the present time, have 
not been divested by the movement of the island in the Mississippi 
river. The United States parted with their title to Arsenal island 
by the survey of 1865, and the assignments made to the St. Louis 
public schools in 1868 and 1864 (Record pp. 85, 86). The survey 
and assignments are equivalent to a patent. Kissell ¢. Schools, 18 
How. 19%. The movement of the island has not operated to divest 
the title of the city of St. Louis, claimed under the United States. 
Missouri v. Kentueky, 78 U.S. 395; Carrack v. Lamar, 116 
U.S. 423. Speaking of Arsenal island in the last-mentioned case, 
the court says: ‘*It appears that under acts of Congress, an island 
situated some distance above the site of the present island, was 
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surveyed and set apart to the city of St. Louis. It is contended 
that the present island represents the one surveyed, it having been 
carried down the river by the action of the current. It certainly 
would be a matter of doubt, requiring for its solution grave con- 
sideration how far the title of the city to the island is affected by 
this movement. 

Surveys 149 to 156 inclusive, of the common fields of Prairie du 
Pont, terminated at the water’s edge. They cannot be extended 
to the center thread of the Mississippi river. R. R. Co. v. 
Schurmeir, 7 Wall. 272. The plaintiff and his grantors never had 
title to the bed of the river. When the dry land, originally covered 
by said surveys, was swept away by the river, and ceased to exist, 
their ownership of such land also ceased to exist. At all times 
the ownership of plaintiff and his grantors was limited to the 
water's edge. It never extended to the bed of the Mississippi river. 

By uct of March 3, 1851, printed in the laws of Missouri, 1850, 1, 
page 573, the State of Missouri conveyed all its right, title, interest 
and claim in and to Quarantine island to the city of St. Louis. The 
language of the act is as follows: ‘*That all the right, title, 
interest and claim of the State of Missoun, * rs a 
and to those two certain islands in the Mississippi river, in the 
county of St. Louis, the one called and known as Dunean’s island, 
_ * * *  * the other called and known as Quarantine 
island, lying below said city, and being the same now occupied and 
used by said city authorities for quarantine purposes, is hereby 
transferred, set over and conveyed to said city of St. Louis,”’ 

The above is a public act, and although not read in evidence, the 
court will tuke judicial notice of it. The courts of the United States 
take judicial notice of all the public laws of the several states. El- 
wood v. Flannigan, 14 Otto, 562. The city of St. Louis, in 1851, 
aequired the title of the State of Missouri to Arsenal island, and in 
L866, the title of the United States thereto. At said times, the 
island was unquestionably in the State of Missouri, and it belonged 
either to the State of Missouri or the United States. The city of 
St. Louis obtained conveyances from both, and it has been in un- 
disturbed possession of the island from 1850 to the present time. 
Its title and possession sure not divested by the movement that has 
taken piace in the island. 

In a case decided here during the present year, Jefferis v. Land 
Company, 134 U. 8.178, it is held that the general law of accretion 
is applicable to land on the Mississippi and Missouri rivers. This 
view excludes the idea that the bed of said rivers is the property of 
the adjoining proprietors fronting thereon. It overthrows the 
rule of the supreme court of Illincis that has prevailed in that State 
from 1842 to the present day on the subject. It decides the 
present controversy in favor of the plaintiffs in error. 

The case also decides that the water line is the boundary of a lot 
fronting on the river, and remains the boundary no matter how 
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it shifts, and the conveyance of the land conveys the accretion 
thereto. 

It is a matter of which the court will take judicial cognizance 
that it is seldom that accretion on the Mississippi and Missouri rivers 
is imperceptible. Bottom lands are added to, or swept away by the 
acre. This fact makes no change in the rule. The proprietor 
always holds to the water line; no more, no less. 

There is practically no dispute as to the facts and it is submitted 
that the judgment below should be reversed and the cause re- 
manded with instructions to enter judgment for the plaintiffs in’ 
error. 

LEVERETT BELL, 
AnD W. C. KUEFFNER, 


Attorneys for Plaintiffs in Error. 
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OCTOBER TERM, A. D. 1890. 


No. 1096. 


CITY OF ST. LOUIS. In Error to the Cir- 
Sartviving Plaintiff in Ervor of Benjamin Seegwve 
deceased. 


cnit Court of the 
United States for 


the Southern Dis- 


FDWARD RUTZ } trict of Illinois 
Defendant iw Ervrov 


STATEMENT OF CASE. 


This was an action of ejectment brought in the Circuit court 
of St. Clair county in the State of Illinois, January 29, 1554. 
by Edward Rutz, the plaintiff below, against Benjamin Seeger, 
the tenant in possession, to recover certain land described in 
the declaration by metes and bounds in accordance with the 
survevor's field notes, but for the present purposes, may with 
sufficient accuracy, be more bretly described as that part of 
surveys numbered 149 to 156, inclusive, in Prairie du Pont 
Common Fields in St. Clair county. Illinois, as follows: 


. 


Bounded south-easterly by the meanders of the original bank 
of the Mississippi river as surveved by the Umited States govern- 


ment in surveying said common tields of Prairie du Pont: 


bounded north-wester!]\ by the Cente! thread ot the Mississipp! 


river: bounded north-easterly by the north-east line of survey 
I 14. aforesaid. produ ( «| north-westwardly lo the center thread 
of the Mississippi river: and south-westerly by the south-west- 
iforesaid, produced north-westwardly to 


Printed Rec.. )p. 


erly line of survey 156; 


the center thread of the Mississippi river. 


1: ; a 
real question mvoived mm the Case Was whether Line 


| he te 1] 
P ’ - : " , , 
land lt} cdispuls Wiails al rmeart Or sald surveys, | $Y Lo ISO, Mmcille 


sive. in Prairie du Pont common tields. with the accretion 


the Hlineos side of the Mississippi. in St. 


thereto. Situate on tbe 


“7 . ee ’ ' ’ e } } 
( Jair county. Pl linous. Owned Py thie preckirytait, below -or whether 


it Was owned my the CHY OF Ot. Louis. as an accretion to, and 


i part of an iland in the citv of St. [Louis on the Western or 


Missouri side of the Mississippi, and more than a mile higher 


up the river than the surveys in question. 


ity i ol. outs WilS made il detend- 


On its own motion the « 
. + ’ a ‘ . . . : 
intin the suit as the landlord of said Seeger, its tenant in pos- 
a or . cn 
SCSSI1OT ind DV His Consent said Civ Was Ive the Ssoie CONUO! 


and direction of the sult 

()n the yy tition of the dete ndants tne CaUSeC Was removed 
into the Circuit court of the Lnited States. for the Southern 
district of [lhmnots. fd... 12-38. 


\Yoauury was waived. and the cause was heard by the court 


(Judge Gresham presiding) November 10, 1887, and taken 
under advisement. /d@.. 27.) Afterwards. on February. 11. 


rsSS. the court tound * the issues for thi plaintiff. that the 


plamtit is seized o an estate in fee of the premises described 


. | ’ 4 . 2s } , , 
‘in the declaration. by metes and bounds.) * and that the 
defendants are guilty of wrongfulh 
1 } ‘ ‘cr } ; } . ** ' 
‘thereot trom the plainuftt. as alleged in the declaration:” and 


the court also found a special tinding as to the facts, and entered 


judement thereon for the plaintiff. 1a., 290-35.) 


On April 17, 18588, the defendants paid the costs and took a 
new trial under the statute. /id.. 40. | 

On July 5. r8S8. a jury trial was again waived by the writ- 
ten stipulation of the parties, and the cause was again sub- 
mitted to the court for trial. and heard before the Hon. Wilham 
the district yudge. and taken under advisement until 


7S , , . - 
\pril r. rS88Q. when the record recites thus 


+ And the court naving heretofore heard the evidence oftered 
} ' ~ . ’ 
DV the respecuve parties, and the arguments or counsel 


" : ; ‘ , ’ ’ 

‘thereon of the several partie Ss. and taken the same unde ad- 
ie a 4 

Visement, and Doings NOW sUTficrentiy advised in the premises. 

the court tinds that the detendints are guiitv of unlawtully 
‘ ithholdi , . Loteeseie of } —_—. 
withholding from the pram ne certam land ayn premises 
‘described in the first count of the declaration. situated in the 
‘county of St. Clair. in the State of IHmots. to wt here 


follows des ription contamed im first Count): “and that the 


Namntiftf. at the time alleged in the declaration. owned. and 


’ 
i 

. 7. | 1? i. 17} 1} ryTa* | ’ ae ; lheoed 
now owns, Said lands 1n Tee. in manner and torm as alievea 
in the declaration.” And thereupon the court entered judg. 


ment tor the plamnull tor said land in due torm. and awarded 


i writ oj possession thereto! Ja te moet 


Atterwards. on the roth day of April. LSOog, thr detendants 


| ] ; ‘ 4 " > 4 ‘ ' 

nied a mowuon Tor a new lai fa.w DD. T2292). WHICH Moun Was 
overruled by the court. Novembe 1 raag nad the defendants 
thereupon tiled i bill of CXCECDLONSs 1 thie CAaAust. S te out at 
ii A 4 sa) ii iii | . 1 ii i ; ; cai e ii ed ‘ 
. ’ ‘ , ’ 
larce the evidence in the case. which concluded with the tinding 

ss a 
of facts Dy the court, set out at large in the printed record, 
paves I17 to !] ; inal Cif >» Lie sn i mains 
' wm, j ~ 5 ii ; ; 
tnere Was a General finding | bprOrd at th Pacts 
| ] 
tnese Woras 

20. Phe court turther tinds that the piaintill is. and Was. 
: : 

~ oF ana prior to the si adil (} brpuleal \ |) SS4. and al 


“at the time of the commencement of this suit, the owner in 
‘“ fee of said lands, described in the first count of the declara- 
- tion, situated in the county of St. Clair, and State of Illinois, 
‘and that the defendants are guilty of unlawfully witholding 
‘the possession thereof from the plaintiff, in manner and form, 
‘as alleged in the declaration.” (/d., p. 122.) 

The defendants sued out the pending writ of error, November 
}. ISSog, and the record was tiled in this court, January 6, 1590. 
By stipulation of the parties, a certified copy of the declaration 
as it had been previously amended in the court below, correct- 
ing certain clerical errors, was tiled in this court, March 17, 
LSQo. 


\ sug: 


’ 
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of said Benjamin Seeger, during the pendency of this writ of 


estion has been tiled in this court, showing the death 


error, and the said city of St. Louis has now become the sole 
surviving plaintiff in error. 

No question of law was raised, or excepted to, in the pro- 
vress of the trial. 

The only exceptions taken by detendants below, appearing 
in the record, are as follows: 

(1.) The refusal of the trial court to tind the facts as 
requested by defendants below, to which a general exception 
was taken. (Printed Rec., p. 113.) 

(2.) The retusal of the court, to give or tind as law. on 
motion ot detendants. a series of cleven propositions CcoMm- 
prising general conclusions of the court, finding both the law 
and the facts as proposed: and to the entire series of proposi- 
tions so refused, a general exception was taken by the defend- 
ants. (/d., p. 115.)-. 

(3.) A general exception to the entire series of the find- 


ings of fact. found by the court, twenty-one in number. — ( /d., 


p. 117.) 


(4.) A general exception to the judgment entered for the 
plaintiff, April 1, 1889. ( /d.. p. 123.) 

(5.) Anexceptien to the overruling defendant's motion for 
anew trial. ( /d.. p. 124.) 

So far as we can discover. none ot. these exceptions taken 
below, have been assigned for error in this court. ‘Thev are 
each. obviously. untenable: and do not raise any question for 
review in this court. 

The only assignments of error in this court are as follows: 

t. The court below erred in holding that the title and 
ownership of the defendant in error extended to the middle of 
the Mississippi river. and embraced the premises in contro- 
versyv._ 

-2. The court below erred in refusing to hold that the 
premises in controversy, were an accretion to Arsenal island 
and the property ot the city ot St. Louis.” 

(}lere follows a reference to certain plats produced in evVi- 
dence without objection. Plaintiff 11) lerror’s Brief. page a Be 

There is nothing in either of these assignments of error 
which refer to any exception contained in the record. upon 
which the same are based: and we have caretully examined 


the record and tind no such exception. 


For amore explicit statement of the tacts of the case. we 


refer to the tindings of fact made by the court, contained in the 


printed record at pages 117 lo l2 3: and also to the map, marked 


- Plainuff’s Ixhibit B.” made a part of such findings of fact. 


contained between pages 84 and 55 of the printed record. 


As to the Assignments of Error. 


r. As to the first assignment of error, we can simply sa\ 
that we are unable to find in the record any exception by 
defendants in the court below. to any ruling of that court upon 
the question specified in- that assignment: but. if an exception 


had been taken to such a ruling, the same would have been 


clearly untenable tor reasons hereimatter stated. 


The same ts equally true of the second assignment of error 
We are unable to tind an exception to such a refusal or ruling 
No such specific proposition + that the premises in controvers\ 

were an accretion to Arsenal island and the property of 
* the city of St. Lous.” contained in this assignment of 
error, can be found in any one of the defendant's eleven 
sits Refused 1) ( larations oO! Law. | Printed Record. }>}). I rs 


117.) Andif any such proposition had been submitted as one 


} | . eee ' 
of these declarations of law.” it would properly have been 


refused by the Circuit court. because not only unsound in law. 


, 


but it was wholly unsustained by any of the facts found bv that 


court, 


Phe proposition speciiied in this second assignment required 
. . 17 } : ‘ 
the court to tind all the tacts ot the case in tavor otf the detend- 


ants in gross, viz.: = that the premises in controversy were ai 


© accretion lo Arsena J/and ana fhe pi pert tT ike Cv or Ot 


In cases of this character. this court will not review the 


: 
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action of the trial court upon « 
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~. 


25, 120. 


Jackson, g Wall. 1 


Norris \. 
72 U. S., 670, and 


Vartinton vy. 
cases there cited at paves O72 to 07 }- 


Fatrbanks, 1 


in this court cannot, therefore. be 


\n assignment of error 
properly based upon the finding. or retusal to find, any such 


questi mot tact. 


Upon this Record there arises no question of Law, sub- 
ject to Review in this Court. 


When the court below, without a jury, fads generally 


# 
becial findings on the issues, 


tor either party. and also makes s; 
no error can be assigned in this court on the special findings. 


Veath v. Board of he tee Comrs.. LOO U. s , 208, 


vit 


el 


ly held by th 


It is according is court that: * The general find- 


ings prevent all inquiry by us into the special facts and con- 


clusions of law on which that tinding rests. 


Jioardman /. tt we i Lj 
» O7O. 07 3. 


a 
Vartinton v. Fatrbanks. 112 U.S. 
Pac. ‘ey. Ca Oz 


Rerver /}) WA ( oO. Ww. A ansas 


Vs Duy OSS, 279. 


ae Wells. OS. 


f ffi per CApiohte wid 


‘reason, where iit dings of the tnal court 
f law and tact, no questions can 
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embrace mixed questions 0 
irise thereon for review in this cou 
No error appears to have been assigned as respects the suf- 
iciency of the tindings ot tact made by the trial court, and no 
available error could be assigned thereon for the reason 

1) that the same contains a general tinding in favor of the 
he belo . ) all Cf i:8SSUCS TIN OI Ce l it Picat t's, 
yaintiff below, upon all the issues involved in tl leading 


? 


t 


and (2) that the special tindings of fact not only tully support 


such general tinding but are of themselves alone amply sufhi- 
cient to sustain the judgment. Printed Record, pp. 117 to 
123.) 

2. No available error can arise in this court upon the * De- 
+ fendant’s Refused Declarations of Law.” contained in the bill 
of exceptions. (//., p. 115.) There appear to have been 
eleven of such proposed * declarations of law.” extending from 
page ITs LO page 1 [7 ol the printed record. The entire Series 
were preceded with the following statement and exception: 


+ The defendants moved the court to give the following 


, Bi 


‘declarations of law, all of which were retused by the court, 
‘> and defendants duly excepted. then and there, viz" Ilere 
follows the entire series of the proposed declarations of law. 
( f4., P. 115.) 

The established rule in this court is that where an entire 
series Of propositions are presented in the aggregate as one 


t the yYrODOSItTIONS SO Tred uested are un- 
| | 


J 


request, and if any one « 
sound, cil) exception toa refusal Lo charge the SeTIeS of propo- 
sitions, cannot be sustained. 

Beaver v. Tavlor, 93 U.S., 46, $4. 

fad. a Sot, mM. a. te 4 Tlorst. QO 3 . a 


y 
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3. An examination of these several + refused declarations of 
“law.” will show that the same are not simple propositions of 
law. but chiethy comprise proposed tindings of tact. mixed and 
confused with the conclusions of law thereon. For example. 
the first of the series is as tollows: 


at © The court declares the law to be (Aa/l under the facts 


in this cause the plaimtift has shown no title to the premises 
known as Arsenal island, at and prior to the commencement of 
this action, and the judgment, therefore. must be for the de- 
fendants.” (Printed Rec... 115. 


~~ 
; 
No rule of law 1s here stated. It 1s a simple request to find 
Upon the entire racts and law OT the case combined. 
lt : , , “ae +t TT? — ‘ } that hy “niet |] 
tis unnecessary to cite authorities tosnow that this court Wi 
—a not. reverse the des SION Ol i Coir ult court upon al question ot 
fact, or upon mixed questions of law and fact, submitted to the 
court in an action at law without a jury. 
° This series of declarations or propositions were, therefore, 
properly rejected 
So faras any of them contain any sound rule of law, the 
Same were e ithe I nr le Vant ol inapphecable Lo the facts found 
by the court, or were properly applied and acted upon by the 
court in its decision of the cas 
Should this court, however, upon these assignments of error, 
and such exceptions as appear in the record, entertain and con- 
sider the questions discussed in the argument tol plaintilt 1} 
error, then we submit the following points 
The question as to whether the fee of the riparian pro- 
prietors on the Mississippi extends to the water's 
edge, orto the thread of the stream, isa Rule of Prop- 
erty, zoverned by the local law in each State. 
, ie aa — 
e Barney v. Aeokuk, O4 te ae 324-5 F590 
$/. Louis v. Myers, 113 U. S., $66 
—— 


If anv of the Several states ** choose to resign to Une riparian 


a 
> : i | ] 4 | | : 
PrOnrietlo?! ricrhts ‘wen } ryT cry’ Tri hy "Ter pF te) rye TY) Tv) tne 
* ? : : ; ws . ’ . : es. ; ’ , ’ — sf ’ 
* sovereign capacity, it is not for others to raise objections 
jm, 


Barney v. Acokuk. supra 


iV 


The fee of the riparian owner on the Mississippi River, 
in Illinois, extends to the ** middle of the main chan- 
nel’’ of the river. 


ce. This proposition is. tirmly established and steadily ad- 


: ‘ . * ] ° . 
hered to in the courts of that state ; a rule ol property. 


eraxon v. 
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This rule of law is ; lied al in Illinois the title to 
which ts derived (722, to the in- 
habitants of C same asto othe 


lands in that stat 


The Mississippi River was the boundary of the land 
conveyed to Edward Rutz, under the deed from 
Blumenthal. 


It is an undeniable fact that the survevs in Prairie du Pont 
common tields. were bounded by the Nississippi river. on the 


north-west. ( Printed Record, 42, 43. 51, 83.) 
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As appears from. the description contained in Blumenthal’s 
deed the land does not terminate at »* low water mark ” 


aS 


claimed by plaintitt in error. (Printed Record. 40. ) 
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lt is true that the last call on the extended line between sur- 


veys 148 and 149, and next before the words descriptive of the 
river boundary. was a point on the margin of the water, viz.: 
+ To low-water mark of the Mississippi river:” but the call de- 
scriptive of the river boundary was, * thence down to’ the ex- 
‘fended line between surveys 156 and 157. The call does 
not say “thence dew (low-water mark) to the extended 
line.” etc., as quoted by counsel for plaintuff in error, on the 23d 
pave of then argument 

In the case of County of St. Clair vy. Lovineston, 23 Wall. 


64, this court held tha 


- 


‘It mav be consideres anon in American jurisprudence 
‘that where the calls in a convevance of land. are for two 
“corners @/. 72 or on astream or its bank. and there 1s an inter- 
‘mediate line extending from one such corner to another. 
‘the stream is the boundary, uniess there 1s something which 
és . ] Le | ’ .% Corie ; thas " le | } . cs t} : : : on 

exciudes the operat of this rule DY showing that the inten 
“tion of the parties Ww; sf therwise. _ 


} Washb. Real Prop. (4th Ed.), p. 409, Sec. 46 


N/ech Jia 1a.60 N. H.. 201 
"Ih / , ros | if 
_ ‘ f : Bush Ky Of 


Angell on Watercourses (7th Ed.), § 29, and 


Luc ' . a af -4 Wend 1S! 
Cold Sprino Jron Works v. Tolland. gq Cush.. 


In construing this deed. all the words of the description must 
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P- 
be given effect, if possible. The tirst clause is: * Being the 
northwesterv p rf of su or 8 19 to TsO. Printed Rec. 
1O. } 

Now if Blumenthal retained the ownership of any part of 
these ] ‘ Viniicn Me conveyed LO plaintiff. 
if manite dl the * northwestern 
part {3} if 1] ‘ 


is riparian ow ner to 


‘ ardly ‘ betw een the 


the @ Me j ) 4 j ( ‘ ~ 
4. j ] , | , ‘ , : 7. Fy ] ] +? | ae } : } * 
at OE nmdaicd bit , ; ™ ‘ iit ' i = | =A ec. situated 1M) t lt 
*-COUNIYV OF DWI ( eee na otal | Iilinots,. a cits contended. 
tne iand conveved ¢ ‘ (i we-ewater mark. ( Jd. 
1r.} 
4 , 1 . 
Chis sat ) « date of Blumenthal’s 
' ’ ° . ‘ : + ] 
aeed in Dec ‘ ow i ' : ~ erein mentioned: and WiiS 
‘ - ‘ ‘ +} " ' , 5 . ; sel +] ] 
CY HIE Yy tle TRCICUS : i} SU SCCUCTIUIN developed 
+ +} | , } + 4 , a 
mMmto the tana in ¢ Lit / j j 
Phe deeds for these su numbers. were of them- 
| j ‘ " + | ne » & 
Seives Sulficient (> 1m lol son the river front. 
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The Washing Away of more than One Half Mile from off 
the River Front of these Surveys, Suddenly and Per- 
ceptibly,in the Annual Floods,between 1865and 1878, 


neither changed the Boundaries, nor deprived the Ri- 


parian Owner of his fee in the Submrged Land. 


lt appears from the tindings of fact that more than one-half 
mile of the river front of these surveys. where the land tin 


dispute Is now situated, washed away, and the river encroached 


upon the land in the annual floods, between the years 1865 


e 
, 


ind IS573; “and that such w 
‘slowly and imperceptibly; 
‘and washing away of th 


‘im ius progress. Set 


. 
} 


, —— :, 
ashing away dia not take piace 


but on the contrary, the caving in 
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same was rapid and perceptible 


’ ’ } , } 
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daings Nos. 6, 7,8 and g, Printed 
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Record, 119, and * Exhibit em, see Oh) 
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(Chancellor Kent states the 
“fresh water river. runnit 
* OWNOTS, msensibly (ols Of 
‘each continues to vo ad 
‘ation be senszA/y or sudd: 
‘cording to the former bour 
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Phe uniform current of 


‘Tvler’s La Vy ol 
Mulry v. Nort 


Buttenuth v. St 
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general principle thus: “If a 
} , 


c? DC iWwecn the land ol separate 


one side or the other. the title oft 
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im medium aque: but it the alter- 


made. the owne rship remains ac- 


ag ; Kents Com p. *4285 


[IV 18 lo thie Scite ettect. 
Prop. ith ded. » p- 409. 
‘ Batth WX Dev. (iN (‘ar Ie » ae 


Prop. pth kc. ) IOs ~ ae 
SS 755, 1558, 160 
cR wnts, 122 
iracts, 15, 29, 20, 37. 
boundaries. /4- 79, 79 
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The owner of the fee of Submerged Land owns all! islands 


or dry lands whi 


All the authorities agree that 


ch form thereon. 


> 


, . 
an iSiand. Or ary land. arises 


or forms upon that part of the bed of a river owned bv the 


riparian prop etor in fee. the same Decomes, OF rathe COT- 
Uinues to remain, the property of such riparian proprietor. 


ast point. 


' ' ep ; 
(See authorities cited in support o 
° . . ‘ . . . . . rye 
» ‘ *.?* %* , : - 
Chis is somethine more than title by accretion. Phe pro- 
-— 
priector SITLL POE retains the title to the land 1 CVIOUSI\ owned by 


I 


him with the new aeposits thereon 
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If the title of plaintiff, below, to the land in dispute isnot 
sustained, what has become of his riparian rights on 
the Mississippi? 

tis an indisputable fact that the land of plant iff. below. orig- 

nally extended to the Mississippt river, and that he was a 

riparian proprictor on that river. Tle is no longer such ripa- 

rian owner, and is cut off trom access to the river 1f his title to 


‘ 


the land. involved in this suit. is not sustained. 


* This ripat it} "] 


htis property, and ts valuable, and, though 


, 


‘it must be enjoved in due subjection to the rights of the pub- 


. . ’ ; ° ! } . 

lic, I cannot de arbitraris ()] CalDPiClOuUSIL destroved Or 1mMm- 

si paired, lt IS a Tid ht of which. w hen Once \ ested. the OWneT 
-can only be deprived in accordance with established law. and 
(af nerce ry that it be taken for the pub { lue 
MW necessary thal i De IRC TOr the pubdiie Good, upon cilit 


compensatit Pe 


Dates v. Milwaukee, 10 Wall., 497. 504. 
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The City of St. Louis has acquired no title to the land in 
dispute. 


7 


The land described in the declaration is situated on the east- 
ern side of the Mississippi in the county of St. Clair and State 


of Illinois. The land to which the city of St. Louis acquired 
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title IS SIlLU ited on the western side of the Nlississippi, more 
| than a mile higher up the river, in the city of St. Louis and 
| State of Missourt. 
. } : ? - ] , , " ~ " 4 1, 
+ See Exhibit B printed record, pages 85, 86, and Findings 
. : , :, : 
| of Fact Nos. 11, 12, 13 and 14, #.. pages 120, 121. 
| — hy) | : } ’ 
| he onlv possible claim of 1 citv oF st Louis to the land 
n question, 1s based upon thi ct making turthet provisions 
4 e a tee : : | es . Uy a . ‘ — 
! for settling claims to land in the Territory of Missouri,” of 
{ f ‘ : ’ a2 ‘ ; 
June I}, IS12, and OF the suds quent a ts relating to the same 
subject of May 26, 1824, and January 27, 1531. 
, ~ ‘~* , 7 , ‘ ‘vr ~ « — 
~ | . . i Z a \ e } } - i+ {3sV 
} | >. stat | ¥ ro }). Oo) S Be 
" U.S. Stat. at Large Pp. 435, § 2 
ft will be observed that bv the terms of these iC tS the Vil- 
— > 
, ; ' , 
ife oF St [outs WilS OTLES maaan rod Lo ACQulire litie to land 
serlhin said wiiadge in [he Jerri Slale of Wiss Mil re 
tlic ; . \4 , » ™~ | " T} . ! et , yt weve? l¢) (“+ 
» abbed IN i Tr0)\ LILY f}) . a‘ ; ™ Li ' Peed ; *% ; <li 
' + | } ; 4] " ‘ o% ‘ * 4} ~~ / | . Illin 
a quire thereDy, the title to an cis » the State Of Lilhnots 
7. | | } aren 10 ak byt r) | gee] t} i , 
, iTidi COLL nat ct \ ¢ (iii f | ; 4 ti iLife ics ‘ i Mitid iv) qj it ~~ 
L1on. 
+ ’ , 4 ’ , . 
4 Nor 1s this land an accretion to the ind a quire d by St 
: | 7 
[Louis IT) \I ssourl, a mile Align up tne rivel CCAUSC.: 
’ 
; r\* 1 7} P - ¢] ‘7: . ; : 
' - Phe “miIdal Ot at fia Vili *) ne \lississipp) 
river is the eastern bouns of the State of Miussourt. 
3 U. S. Stat..at Large, p. §45, § 2 
al . ? 
7 ; y , ‘ . . 
Asuttenuth \ S, /. fé? ie f hee .. 4 ! — 5 Iil.. 
i 
: 335, 544 
™% 4 Se y 
Phe land in qu stion has at mes been east of this ** mid- 
, , , : . 7 oe “* * - 
‘die of the main channel of t! \lississippi. Finding No 
>... } A 
rd. | rinted Rec.. ey a 
\ ia ‘ ] — sane 3 Loch +34] ‘ 
No rule of law has SCVerT DCeTE It COUTIIZEG OV whnicn ttie to 


land situated and remaining in one state Can be transferred by 


+ , , ; ° P 
mere accrel yAtoatract of land owned Dv another proprietor, 
: j 


Phe title to land acquired by arccref/ion 1s a. title acquired 


. ; : ’ | - ‘ . 
bh Operation OF state ve which each state dadetermines fo! 


Phe laws of Missourt cannot confer upon the owner of an 
’ . " ‘ a! . e “= — ae . 
island situated m th sfate. the title Oi mina tormed D\ accretion 
or alluvion in the State of Illinois. because the Missourn laws 


| : , < ° . ' . ‘ . ry* 
nave no operation 1n WNOs, Or UpoON ina situate therein. Phe 


laws of Illinois cannot confer upon the owner of an 1island 


. : : : 4 | ] ‘ 1, { — ll, : : 
situate 1n \lissour) ne right PY MCV OCTION »iand 1n Hlinots, bye - 
| ;7 } . . 
cause the laws of Ilimots have no operation in the State ol 
' 
: ' ’ . 
Missouri, or upon land situate therein 


1] ] >, | , ¢ | *» : ] 1] he ; ] | 
It follows. therefore, tha tne * middak ty the main channe! 


’ he 
-of the Miss SSIPpl Tivet being the boundary line between 
+} . ‘ ‘ . P . fataat ; oe in —_ 7 hee «4 + +} » -s, L.¢ f “/*** go 
LIIC NE 1 PEE oe, a MISLILULECS al Lf itt? ij iil} } i rigrinl {i acc Te- 


, » 4 , : — : ° : 
tion as respects tsiands situate upon either side of the + middle 


« s% , , } , ; + . 
* NCs Sand Dars, WHICH ina SINnce developed nto 
vhatis now called Arsenal Island. appear to have formed on ¢he 


‘ ‘ ; ‘ ‘ . 
“tof th mor. Delow the ormomal island. about @ 


cs guar te r of 


; 7 F. 7 ; 4 yh ds _ 1°) el } , : ’ . - . ‘i 
t mile in length ina single flood of from four to eight weeks 
>* t+ ’ . } t} ’ uae} 2 }, 1 »? 4s oa och anet . - oo |} 
CLUTALION., ana bei iat rT) eat WW iLLe SLIIISICLE | S LIC } 
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cll ct] } ‘ FQ Gd iti Ss iki «lt yy 4 Crit SLIP Tice (}i Lilt Wal@T. iyut 


nearly on a level with the Water for the creater length of 
*such bar. Printed Rec... 121, Findings 16, 17.) There 


: ee. ° . 

IS nothing to indicate that these sand bars were not * per- 

cepttble”” when they first arose above the surtace of the water. 
fourth ofa mile in) lenoth 

cl . alin at i Pio hide 


The burden of proof rests upon the party who claims to have 
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acquired title to land by accretion or reliction. to show the 
several stages of the process, and furnish the court with satis- 
factory data to enable the court to determine the character of 
the accretion or reliction, and whether it was imperceptible in 
a legal sense 

Boorman v. Suanuch, 42 Wis., 434. 


Gould on Waters, Sec. 155, note 4, p. 254. 


And unless the accretion ts either found, or averred and ad- 
mitted to be * by imperceptible degrees ~ so that it cannot be 
perceived 11) its proyress, thie claim of lh retion will not be 
sustained.  ( /d. | 

Teertes v. kAtast Omaha Land ( y= I 3Q . oe 
178, 192 


County of St. Clair v. Livingston, 23 Wall., 46. 


(3.) ‘ However such accretions may be commenced or 
‘ continued, the right of one owner of up lands to follow and 
in appropriate them ¢Cedses t hen the formation passes laterally 
* the line in front of his coterminous neighbor 


Wali \ iV. rlonw, TOO N. 12 }s 470 rf 


An application of this principi will show that the CITY ol 
St. Louis could not, by virtue of its ownership of an island 
higher up the river than plaintiff's land, absorb and acquire by 
mere accretion, the title of the pliant, to the river front of 
his land. 

When the formation of the bar. (or accretion if it be 
so called) passed the lateral lines of the plaintiff's land in I[lh- 
nois, the nght of the city of St. Louis could not follow and ap- 
propriate the same as a part of its land higher up the river in 
Missouri, and thus exclude the riparian proprietor in Ilhnots 


trom the river tront of his land in that state 


‘te 


In case it was held that the riparian owner of land in 
[llinois, bounded by the Mississippi river, like that of a littoral 
proprietor bordering on the sea, did not own the fee beyond 
high-water mark, still upon the principle of this authority, so 
much of this newly formed bar or island as formed upon what 
was the bed of the river after 1865, must be regarded as alluvion 
or an accretion to that part of the land or bed of the river pre- 
viously owned by plaintiffs grantor as a part of his dry land. 

Upon either hypothesis, the right of the riparian proprietor 
to the land so formed in front of these surveys, retained the 


title thereto. 


: 5 - T 
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It is deemed advisable to enlarge in this argument, more 


fully upon some of the points pres nted in the bnef. inasmuch 
as the same could not be convemently embraced within the 
propel limits of a brief. 


First. One of the principal contentions of the learned 


counsel tor the plaintiff in error 1s that “under a proper apph- 
‘cation of the doctrines of the common law. the title of the 
owner ot land on the Mississipp! river. terminates at the 


‘waters edge, and does not extend to the center otf the river. 


( Plaintiff in Error’s Brief, pp. 14, 17 
coe 


7 
1. It is admitted, however. that « the doctrine adopted by the 
* Supreme court of Illinois, in 1842 


} 


. in WMiddleton v. Pritch- 
‘ard, 3 Scam., 519. and followed to the present day, is that 
‘grants of land on the Mississippi river carry the exclusive 


‘right and title of the’ grantee to the center of the stream, 


unless the terms of the grant clearly denote the intention to 
‘ stop at the edge or margin of the river.” ( Plaintiff in Error’s 
Brief, p. 21.) This is, unquestionably, a settled rule of prop- 
erty in Illinois, as fully shown by the authorities cited, ante, 


page 10 under the fourth point of our brief. lt is contended. 


however. that this court established a different rule. in Avas/road 
( ompany v. Schurmer, 7 Weall.. 


272 

On the other hand, in the case of “Jones v. Sou/ard, 24 How.. 
11, this court held that a grant of land on the Mississippi river. 
- where the expressions designating the water-line are general, 
+ confer the proprietorship on the grantee to the middle thread 
-of the stream. and entitle 


him te the ACC retions. (/d.. p. 
O5. The court there Sa\ 


‘9 PORT ie RR Tipit ; : uJ 
meee abe . ew ean aap ete ete bl ee nas 


+ Many authorities resting on adjudged cases have been 
adduced to us in the printed argument presented by the coun- 
sel of the defendant in error, to show that from the days of 
Sir Matthew Hale to the present time all grants of land bounded 
by tresh water rivers, where the eXpressions designating the 
water-line are general, confer the proprietorship on the grantee 
to the middle thread of the stream. and entitle him to the 


accreuions. 

+ We think this as a cveneral rule too well settled. as part ot 
the American and english law of real property, to be open Lo 
discussion; and the inquiry here is whether the rule applies to 
so great and public a water-course as the Mississippi is, at the 


CIty of St. Louis. * ¥ * 

~ The doctrine that on rivers where the tide ebbs and flows. 
grants of land are hounded by ordinary high-water mark, has 
no application in this case, nor does the size of the river alter 
the rule.” 


Jones v. Soulard, 24 How.. 65. 


At the date of this decision in the case of ‘Somes v. Soulard, 
supra, in 1860, and as appears from the cases cited in the brief 
in that case at pages 48 and §1,the Supreme court of Missourt 
recognized the rule of the common law in that state, as extend- 
ing the fee of the riparian proprietor to the middle ot the main 
channel of the Mississippi. 

YY Fallon v. Price. 4 Mo.. 343. 
Shelton v. Maupin, 16 Mo.. 124. 


Smith v. City of St. Louts, 21 Mo.. 36. 


This paragraph from ‘fones v. Soulard, supra, was quoted by 
this court with manifest approval in the recent case of 
Feirws v. Last Omaha Land Co., 134 U.S.. 


17S. Igo. 


The supposed conthcting decisions of this court upon that 
question are merely apparent and not real. The same are all 
completely reconciled by reference to the established law of 


this court. viz. /Aat rules of property, as settled by the local law 


2! 


im each slale, i ll be appled and enforced in cack state. ? es pect- 
rvely, by courts of the United Stites asa part of such local laz 
Barney \. Acokuhk. Q4 { I. us RY. }- 


St. Louis v. Myers, 113 U. S., 566. 


In Barney v. Aecokuk, supra, it was held as follows: 

~ It appears to be the settled law of that state lowa that 
the ttle of the riparian proprietors on the banks of the Missis- 
sippi extends only to ordinary high-water mark, and that the 
shore between high and low water mark. as well as the bed of 
the river, belongs to the state. * * @ «Tt is generally 
conceded that the riparian title attached to subsequent accre- 
tions to the land affected by the gradual and imperceptible 
operation of natural causes. but whether it attached to land 
reclaimed by artificial means from the bed of the river, or to 
sudden accretions produced by unusual tloods,. is a question 
which each state decides for itselt.” a aa ad * The confus- 
sion of navigable with tide water, found in the monuments of 
the common law, long prevailed in this country. nothwith- 
standing the broad differences existing between the extent and 
topography of the British Islands and that of the American 
Continent. 

+It had the influence for two generations of excluding the 
admiralty jurisdiction from our great rivers and inland seas, 
and under the like influence #/ /ard/ the foundation 11 neiny states 
of doctrines with reg trd to the ownership of the sotl in net ipa- 


Ale waters above tid <. at Vi ce with sound principles of 
public policy. 

- Whether. as ru. j pP j ‘\ at won/d now be sate to 
change these rules where they have been applied, as before re- 
marked, iss Jor the several states the mselves to determine. If 
thes choose to re sign to the riparian proprietor rights Which 


properly belong to them in their sovereign capacity, 1 7s nol 
for others to raise objections In our view of the subject the 
correct principles were laid down in Martm vy. Waddell, 16 
Pet., 308: Pollard’s Lessee v. Hlawar, 3 How,. 212: Goodtitle 
v. Aibbe, 9 td4.,471. These cases related to tide water, it is 
true: but they enunciate principles which are equally applica- 
ble to all navigable waters. And since this court. in the case 
of The Gennessee Chief, 12 tda., 443, has declared that the 
Great Lakes and other navigable waters of the country, above 


nt de tee ee 


as well as below the flow of the tide. are. in the strictest sense. 
entitled to the denomination of navigable rivers, and amenable 
to the admurality jurisdiction, there seems to be no sound rea- 
son tor adhering to the old rule as to the proprietorship of the 
beds and shores of such waters. /¢ properly belongs to the 
states by their inherent sovererynty, and the United States has 
wisely refrained from extending (if it could extend) its survey 
and grants bevond the limit of high water. The cases in 
which this court has seemed to hold a contrary view depended, 
as most cases must depend. ou the local laws of the states nm which 
the lands are situated.” (94 U.S... 338.) 

Here is a clear declaration of the principle that the question 
as to whether the title of the riparian proprietor on the Miss- 
issippi extends to high-water mark, low-water mark, or to the 
thread of the stream. is a question of local law. which each 
state determines for itself: and that the rule established in each 
state upon that question is a rule of property therein, with 
which the Supreme court of the United States will not tnter- 
tere. but will enforce as to property situated in that state. 

The same principle was recognized and acted upon in S¢. 


Louts v. Myers, 113 U.S... 566. 


It is there declared, that notwithstanding the act of March 
6, 1820, admitting the State of Missouri into the Union, ex- 
pressly declared that the Mississippi river shall * be a common 
* highway and forever free.” still the rights of riparian owners 
on that river » are left to be settled according to the principles 
“of state law.” ( Ad. p. 507. 

2. The question as to whether a tract of land bordering 
upon and bounded, by a river like the Mississippi extends to 
high-water mark, low-water mark, or to the middle or thread 
of the river, is not a mere question of the construction of the 
patent issued by the United States Government, nor of the 
acts of Congress under which the public lands were surveved 


and sold. 


The patent from the United States to land bounded by 
the Mississippi river, simply makes the patentee a riparian 
proprietor on that river, with such riparian rights 7 the river 
as may be accorded to him by the state laws. 

As stated in Barney v. Acokur,.supra: = The United 
+ States has wisely abstained from extending (if it could ex- 
“tend) its survey and grants bevond the limits of high water.” 
(94 U.S., 338.) 

The reason for this is obvious. 

+ By the American Revolution the people of each state, in 
their sovereign character, acquired the absolute right to all 
their navigable waters, and the soil under them. The shores 
of navigable waters, and the soil under them, were not granted 
by the constitution to the United States, but were reserved to 


the states respectively. And new states have the same rights of 
sovereignty over this subject as the original ones.” 


County of St. Clair v. Lovingston, 23 Wall., 68. 
Pollard’s Lessee v. llagan, 4 Hlow., 212. 
(roodtitle ex dem. v. Arbbe, Q lLlow.. 2/I. 

Doe ex dem. Hallett v. Beebe, 13 How., 25. 


Congress cannot authorize the sale or grant of the fee of 
the navigable waters within the new states, because the same 
belong to such states. (Jd. | 

When the State of Illinois was admitted into the Union it 
succeeded to all the s Verein rights in. and control over. the 
navigable or public rivers within the state, as fully and com- 
pletely as an of the original thirteen states possessed such 
rights in, or power over the nav rable waters therein, and sub- 
ject only to such powers over the same as were conferred by 
the constitution on the general government. 

For the present purpose, it is immaterial whether the Missis- 
sippi is regarded as a navigable river in the strict common law 


sense, or as a public river, and as such a great common high- 


way. Ttis navigable in fact. and a great public water-way. 


and as such i subyec t to the sov crelgn control of the state 


within whose borders it is| situated. \nd the question as to 


whether the ic Y IO the hed of the ri\ cr is held Lo remain in 


the state, subject to the public casement, or is relinquished to 
the riparian proprietor, subject to the public easement, is not a 
federal question, but one of local state policy, for each state to 


determine for itself. lt 1s SS) treated ak the Supreme court ot 


the United States in Barney v. Acokuk, supra, where it is said: 


-If they (the states) choose to resion to the riparian proprie- 
ie 


*tor rights which properly belong to them in their sovereign 


. capaci Vy. It is not for others to raise objec tions. 1 O4 1S 
338. ) 
We have shown that the settled poliev and rule of law in 


lino that the riparian proprietor 


the tee of the hed of the river to the thread ol the Stream, or. 


on the Mississippi owns 


cS it IS elsew het = CAPPS al. Lo the sia middle ‘e) the main chan- 


nel 7) the \| ISSISSIDDI rive ‘om 


I 
Buttenuth ». St. Louis Bridge Co, 123 WM. 
S25, S44 
his isa matter of loca iw in that state. Why should the 
city of St. Louis. or ani thire partv. raise the objection that 
the state has relinguished s rig o the riparian proprietor: 
M The lee of that portion of the bed ol the Mississippi 
river must be either in the State of 


ate Ol Lilinois or else in the ripa- 


rian proprietors. “This cannot be successfully denied upon the 


authorities. But itis ureed th the plaintiff must recover on 


the strength of his own ttle. and not upon the weakness of 


the defendants title: and that if. under the law. the title to 


the land in controversy is found to be in the State of T]inois. 


the present action must fail. We admit this to bé the law. 


Yet we insist that the question as to whether the State of I[lh- 


; 
-. 


Iparian proprietor, OWDS the 
ee to the thread of the river in front of these survevs. must 


InoIs. as expounded by the 


We have already shown that. unde? the rules ot law cis the 
bhished and constantl, adhered to in that State, 


an proprietor owns the fee to the middle of the main 


}: Phe question as to whether the fee of the riparian pro- 
’ y . 
prictor extends to the center thread of the stream, or termin- 
,? | brocrh yg ] \ o- tse ‘> | ] 
‘t ‘ ‘ ait peal’ tl fol bcd \\ Wall l ii ir 


depends not so much upon 


itent or grant, as upon the local law of the 
state. As we have shown vic, page 11), it 1s suthcrent if his 
land extends to and 1s bounded by the river. ‘The same ts 
analogous to the case of the sale or erant of a tract ol land 
abutting upon a public highway or street of a city Where 


' , ¥ 
unde) the hmocal Law. the fee of 


. be ¢ ‘ ; 
tf such hneghwavy or street 1s in the 
‘* . ] ] ” 4 | , f } 
abutting owners of land or city tots convevance of sucn tract 
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much as the ttle of pli mtiff s 
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survevs in the Prairie du Pont Co 
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the Claims Of the inhabitants of the ancient village Ol Prairie du 
Pont under ¢] rant from t] French G nment 1 739 
ONL UNdUeF Le Grant Trom the renen povernment mM Ifee, 


’ ' ' ’ ’ P . , 
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true as to ali othe parts ot the 


bed of the Mississippi river. as well as all other rivers in Ihnots. 


iu 
navigabdie mi tact, So far as relates to this que suion it 18 1m- 
+ a ] ] 4] . ¢] . | ee. e.¢! ° 
material whether the riparian owner derives fis title trom the 


patent of the United States government or trom one of these 
re Ie) ’ l, ' ‘1? ’ oa tir aa hy th» i ’ . y » “ TI ’ 
CJidi i t 114 1} 4 Litiis \ TPL Taye (] ‘ \ Tile et 4 }i ( ONUTCSS. it fee 


to the bed of the river would be in the state 1f the state saw fit 
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1?) ir} i?) proprietors rights Wik hy properly 
] ‘ : “oe , ‘% . . a . t , . 
ze belong to them mn Lt sovereign Capacitv; and if a= state 


* does Si), 1L IS TO) i¢) (pL re*rs (>) Feiss Cyryie Trorys Q4 [ “~ 
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| his Is al qyui stion OT state policy and tocal law, for each State 


; rr , ’ } 
to determine tor 1tselt. Sf. \nd 1s we nave shown. the 


State of. Thnots has resigned this right to the ripart in owners 
on rivers like the Msstssippt 

In Live i cist cnt ¢ \ Lavdil€ OQ, ITl.. 4ai, tne Supreme 
court of this state applied this rule to a lot which was a part of 
the Cahokia Commons and bordered upon the Mississippi 
river. \nd ii Will hy, obser ed earne thie s( . 2 hokia (‘ommons 
were included tn the same lrg Loran i Esad Which inclu- 
ded these Prairre du Pont Common Fields See Printed 


Record.. pave oa. 
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In that CASC the Supreme 


. 
court o 


Illinois. in respect to a 
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tract of land which was ae part of the same old French 


, } } , } me 
owners of land bordering 
= 
, , 
: > i ” 
common law. such as the M 


4 
Claim to the COMIC) lhe Cur 


It was competent for the 
} } ] 
policy and rules of law upon 


‘ » 
bound to adhere tothe = ci 


other question, atter the sta 


, . ; , ¢° 
authority over the public rive 


enacted 1n eae h Subsequen 
: 
, * , ° + 
now embodied 1n < hapte r 285 
_ 
ot [linots. 
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Indeed. thie Common law 


his territory by the original 
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Delegates ot the colony of 


Nia O, 1770 (See Note 
p. 563. 


The courts of [lmois have 
law, thus adopted by statute. 


owner on the Mississippi, t 


rr a law ( t this country. that the 
upon a river not navigable at 
ississippi river, will be entitled to 


ven! of the stp ea (SO Il.. 334: 


State of Ihnois to adopt its own 
this question, and It was no more 
il law upon this than upon any 
Le had succeeded Lo SsOVOCTCION 
rs within its borders. 
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<pressly enacted by the first Terri- 
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of the present Revised Statutes 
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irtis Stat. of Ill, p. 563, § 1. 


was ftirst enacted and apphed to 


act of the General Convention of 


Vireimia. held at Wilhamsburyg. 


to 1 Starr & Curtis. Stat. of Il. 


uniformly construed the common 
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ne Tee to the bed ot the river in 


front of his land. to the middle of the main channel of the 


river. or so far as the state boundary extends 
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If there was any doubt on the face of Blumenthal’s deed as 
to its proper construction, the court had the right to read and 
construe the same in the light of the surrounding tacts, known 


to the parties at the time of making such deed. It appears 


— 
~ 
* 


upon the face of the deed that the parties thereto at the time 
of its date, December 23, 1873. knew that “an accretion o1 
‘sand bar” then existed out in the river in front of this land. 
‘between the extended lines of said land herein described. 
“ situated in the county of St. Clair and State of Illinois.” 


( I... tI.) 


, 


It also,appeared from the evidence on the tnial. that at the 
date of this deed, December 23, IS7 4. the sand bar, which 
subsequently developed into the dry land now in dispute, had 
that vear in the spring or June tloods, first made its appear- 
ance above the surface of the water in front of these lands 


(Id... 63, O4, Os, 


The court in its finding of fact on this question, had the 
right to hold that the sand bar thus « xpressly conveved by the 
deed, was the same sand bar which so existed in 1873, and by 
accretions thereto subsequently developed into the very land 
now in controversy. 


This fact of itself absolute VY pres hud . the contention that 
the | wed by Riument! limited by the line‘of 
iand conveved Dy yi urns lal. was Imited Dv the Ine of 
low-water mark on the rive 

Every deed shall be most strongly construed against the 
grantor who signs the sam 

If the terms of the deed were doubtful, this principle of 


law would be conclusive irainst the contention of plaintiff 


Neither Blumenthal. nor his heirs at law. one of whose 


54 


trial. appear to have claimed any 


sons Was a Witness on tne 
interest in this land, after the making of his father’s deed. 
Teffries v. East Omaha Land Co., 134 U. S. 


178, 79: 


This court will not torce the claim upon them.1n violation 
of the terms and well understood meaning, of their ancestors 
grant. /d. 

Third. Among other things, the trial court found the 
| 
POuMOW NY 


” i hat the eastern bank ot the river in 1862. was 


~— 


ibout one-half mile west of the certain dwelling house herein- 
after mentioned, then standing on said survey No. 151, and 


so continued until the vear TOOs,. 


ae :' “—_ , 

“7. That the greater part of the so-called Arsenal island, 
which now extends over, and is embraced within the bounda- 
ries ot the lands described m the plaintil?S dectiaration, 18 


located upon the site of the dry land of said survevs numbered 
[49 to 1§90, inclusive, as the same existed trom S50 to 1505; 
and that the residue thereot being about one-eighth of the 
entire width ot the same IS located upon the bed of the Nhis- 
sissipp! river as it then existed: and easterly of the thread o1 
middle line of said river.” 

“S$. That between the vears 1865 and 1873, the river front 


umberead T49 to TSO, Was washed away so 


of the said surveys n 
that in July, 1873. the river front of said lands only extended 
to the line marked + River Bank 1573. on said map: and that 
said river bank thereatter continued to wash away and cave tn. 
until it reached the line marked + River Bank, 1884." on said 
map. 

* O. \nd the court further tinds trom the evidence that 
such washing away of said river bank did not take place 
slowly and imperceptibly; but, on the contrary, the caving in 
and washing away of the same was rapid and perceptible in 
its progress. That such washing away of said river bank oc- 
curred principally at the spring rises or tloods of high water 
in the Mississippi river, which usually occurred in the spring of 
the vear. That such rises or tloods varied in their duration. 
lasting trom four to eight weeks. before the waters of the 


[i> ae 


= 
si 


river would subside to its ordinary stage or level. That dur- 
ing each flood there was usually carried away a strip of land 
from off said river bank from two hundred and fifty to three 
hundred feet in width, which loss of land could be seen and 
perceived in its progress: that blocks or masses of earth from 
ten to fifteen feet in width frequently caved off and fell into 
the river, and was carried away at one time. That in the 
spring of the vear, 1872, Mr. Augustus A. Blumenthal, Jr., 
the occupant of the land at that time, lived in the dwelling- 
house situated on said survey No. 181; and the river had pre- 
viously encroached upon the land so that the house was then 
about four or tive hundred feet back trom the river bank and 
water s edge, as it then enisted. When the spring rise or 
Hood occurred that vear, the said Blumenthal became alarmed 
Lor the satety ol his house, and iummediately commenced taking 
said house down and removing the same further from. the 
river bank, and in so doing worked tor six or eight days in 
succession, at the expiration of which time the bank had caved 
in and washed away so rapidly that the bank and waters of 
the river had approached within twenty feet of the foundation 
of the house. and, betore the Wialers subsided, carried away 
the greater portion of the foundation of the house. And that 
such caving in and washing away continued until the building 
of the dike on the eastern sic 2) the river above the said 
lands, by the United States government in the vears- 1876 to 
1878." Printed Rec.. 1 Io. 


We insist that this sudden and perceptible loss of land which 
was visible in its progress, did not deprive the riparian propri- 
etor of his fee in the submerged land, nor im any manne 
change the boundaries of these surveys on their river front, as 


the same enisted in raos, w he a the land commenced to wash 


away. 
On the other hand, we tind in the argument for the plamuff 
in error, at page 23. the f ving 


ryt , P " 1 ‘ : 

-“ | he defendant in error never had tithe to the bed of the 
“river. When the dry land covered by his possession was 
‘swept Aawa\ by the river and ceased Om e€wNIST, his ownership 


-” of such land also CeASt d to CNIS 


i - pe = . Kem : 
& — ~ 
— 
' 
30 , 
\ 
* 
The whole current of the authorities upon this question, } 
le ] . + | + ‘ > | . | | +} . - 7 
when applied to the tacts of the case. as toune DV the court, 
| , m ‘ ] ] aa P . 
trills support Oul posiuion aS SLALCd ADOVE indi NECCSSATIUY lead 
to and sustain the judgement of the Circuit court. a os 
Che law is thus stated by Washburn -~ And it the bed of 
the stream « hanves a Pr } CPi y DY the eradual Washing ot 
| ' .* j 4] ] | oe : . : 
+ the banks, the line of the land bordering upon it, changes 
. . ’ . “ ; j 
with it: butif this chang: y reason of a freshet and suddenly 
- done, the line remains as tt 01 (Fit) vas. 
; Wiashb IR il r Op pt led }). OC). 
Lyvucl \ ] ( > Batt WN Dery , Car. Rep. ). 
62 
(Chancellot Kent states the same prin ple thus: ” If al tresh 
* water river, running between the land of separate owners, 
. 7 . ’ . ' “= —_ 
wis msensib: Yy YaIMs on OM sic Ol] the Other, the title of eae h con- 
“tinues to go ad ft/um medinm agua; but if the alteration be 
* sensibly or suddenly made. the ownership remains according 
“to the tormer bounds. } Kents Com., p. *425. 
fhe umform curre.t of authority is to the same effect. 
Angell says: 
* Of course, the right of the riparian proprietors to their up- 
. " . . . ’ ’ 
land, which ts inundated by an encroachment of the sea and 
a ay ere ae % aes ere ee : 
then lett (irvV. IS SLL FelamMmed and Dv their art and maustry 
they mav regain the upland so inundated, even when ( accord- 
ing to Coke and Foster, 7 Jac. C. B.. cited by Lord Hale). 
the land has been inundated tor the space of forty vears: and : ° 
One hundred ac Fes. parce! Of a manor. Was regained trom the 
river Thames and enjoved accordingly. 
1} . ree : . 
\ngell (oT) Pick \\ aALers, pp. -O5-O 
7 
* When a stream « nhanges Ws course DV slow and Impercept- 
ible steps the riparian proprictors are obliged to accept the 
consequent alteration in their boundaries, but when the shifting 
is sudden and well marked, the original azediam fw/um contin- 
’ + ’ " 2 ° 
ues to be the border line. and the stream so far passes entirely 
within the land of one proprietor.” 
)? r . r : 
Phear on Rights of Water, p. *12. ~— 


ee ed 


“= 


cases, seems to he that whet — river Is 
boundary between states, ceed 


the boundary. Butif the river shou/d suddenly change 
or desert the original! channel, the rule of 
boundary remains in the 


sndden/y. the center of the rn 
erence to the relative title. and int 


own the whole stream. 


, gradual process of we the boundary shifts with the 
nel, Out if it chanywes the sani 
ing a cut-off, the boundary adheres to 
nel.” 


Spe ‘aking oft the boundar\ ot land on the sea or tidal rivers. 


the same author savs: “ This line is clearly liable from nat- 


ural causes /o a hifliage of positi mn. from time to time: if the 
de orees, the rights ot 
the owner or its grantees go with the land, whether it gain up- 
on the land or not, upon the principle that de mrnzimzs non curat 
lex, and that, theretore, there 1s no point in the 


i 


alteration takes place by imperce ptible 


yradual oOccu- 
pation where the law can step in with tts interference; but if 
the new position be taken sudden/y, whether in advance or re- 
cession, the old line continues to be the boundary between the 
territory of the crown and that of the shore proprietors. It 
need hardly be added that if an island makes its 
itis the property of the person, whether king 
whom the soil on which it rests belonged.” 


Phear on Rights of Water, pp. *43, 


dppearance, 
or subjec . oo 


The Supreme court of Illinois recognize this principle thus: 


‘The law as stated bv law writers and in the adjudged 


declared to be the 


it may change, imperceplt- 
Aly. from natural causes. the river as it runs. continues to be 


*itaetve 


ws course. 
law 1s that the 
middle qT the deserted river — | 


Buttenuth v. St. Louris Bi 11g tin, 8234 l.. 


us 


‘ 10. 


° . . . ; : . 
‘Where a river. not navigable. changes its course er width, 


if it gain upon one bank gradually and wmperceptibly, the 
owners on both sides stitll 


continue to own to the center: 77 
river remains as betore. with ref- 
inis Way one mayv come to 
Hilliard on Real Prop. (4th Ed.), p. 195. § 10. 


‘When a stream. being ; boun dat Vs alters its channel by 


chan- 
ently and visibly or bv mak- 
the abandoned chan- 


~~ % 
. Se 35 


( ‘ollins v. .Slale. 4 Tex, App. p 


Fourth. It the ttle of the plaintiff below, to the land in 


dispute is not sustained, what has become of his riparian rights 
on the Mississippi: 
It iS an indisputable fact that plaintiff's land originally eX- 
| } . . : ’ | . ° 
extended to tne Mississippi river. ana that ne was a riparian 
proprietor on that river. He is no longer such riparian owner. 
and is cut off from access to the river. if his title to the land. 
involved in this suit. 1s not sustained 
The supposed advantage of frontage on the river, in the 
estimation of the original proprietors of these common fields, 1s 
manifested by the conformation of these surveys into long and 
narrow strips, extending from. the Mississipp! across the 
American Bottom to the hills onthe [linois side of the river. a 
distance of more than three mules. 
hether the title of a riparian owner extends bevond the 
Whether tl | f pariat \ is b i th 
7 ‘ . : | ~ } } } - . ; ~- 
dry land or not, * he is certainly entitled to the rights of a fri 


‘parian proprietor whose land is bounded by a_ navigable 


* 


‘stream: and among those rights are access to the navigable 
‘part of the river from the front of his lot, the right to make 
‘a landing, wharf or pier for his own use, or the use of the 
‘public, subject to such general rules as the legislature may 
‘see proper to impose for the protection of the rights of the 


7 7. 7. 


: public, whateve those mywt\ he. 


* This riparian right is property, and ts valuable, and. 


‘though it must be enjoved in due subjection to the rights of 


the public, it cannot be arbitrarily or capriciously destroved 

-or impaired. [tis a right of which, when once vested, the 
“owner can only be deprived in accordance with established 
‘law, and if necessary that it be taken for the public good. 
-upon due compensation.” 

Dates v. Milwaukee, 10 Wall., 497. 504. 

Dution v. Strong. 1 Black, 25. 


Railroad ( om pany v. Schurmier, 7 Wall.. 27 2. 


Neither the plaintiff, nor his grantor, have done any act, or 


been guilty of anv negligence which occasioned this loss of 


rh ig®@ 


—,— 


—— 


—,— 


| 


4Y 


land and transfer of title. either to the State of Illinois or the 


citv of St. Louis. 


The tenth finding shows that the building by the city of St. 
Louis of the dikes on the western side of the river, had the 
effect to throw the current over to the eastern side, and under- 
mine and wash away the plaintiff's land. This ioss, or wash- 
ing away of plaintff's land was caused by the act of the city 
of St. Louis, the principal defendant. 

W hen the land again reformed upon the same place where 
plaintiff's land had been washed away, we insist that the same 
continued to be the property of the plaintiff: and although the 
land thus newly formed extended a short distance into the old 
river bed beyond the former shore line, such additional forma- 
tion belonged to plaintiff as a deposit on that part of the river 
bed owned by him in fee, and not to the State of IIhnois, or 
any third party. It must be so held: otherwise plaintiff would 
be cut off from his river tront and riparian rights, without his 
fault. 

And when the United States Government in 1876 and IS75 
built the dike and dam on the eastern side of the river, a short 
distance above the plaintiff's land, the result was that the space. 
or channel of water between the bar or island as it had formed 
on the front of plaintiff's land, and the eastern bank of the 
river, as it existed when the river stopped cutting plaintift’s 
land away, filled up, so that by 1584 it became, and has since 
continued to be, dry land on the tront of the plaintiff's land out 


to the western side of the island. or land in question. 


It is true. a littl more land has been thus restored to the 
plaintiff than was cut away; but this circumstance ought not 
to deprive the plainuff of his mparian rights and access to 
the river. The State of Illinois does not claim any part of 
this land, and could not do so consistently with the settled 
principles of law in that state. It concedes the bed of the river 


where it formed to the riparian proprietor. 
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It Wiis according] held by the (ourt oft Appeals of New 
York. in the recent case of .Wa/ry v. .Vor/oen. supra, that when 
the front of a tract of land on Long Island, adjoining the ocean. 


washed away. and remained submerged for a long term of 


vears. and afterwards an island or bar tormed in front thereof. 


within the former boundaries of the main land. but discon- 
nected therefrom by an intervening bay of navigable water. 
such bar, or newly formed land, belonged (not to the state, 
Hut Lo the littoral pro ri tor whose land had bee 1} thus washed 


‘? , 


away, and Was again thus left derelict by the sea. 


In that case. the Court of Appeals of New York sav and 
’ ~ 
quote, Wilh approval, thie POovowine 


\ case guite mn pommel is referred to Dy respondent S COoUun- 
, . ° . , ° , , . : . 
Sei aS arisine’g 1n ay “ware in rSsis., decided by the { ourt of 


_ 


iddge WiILson. a 


~ 
- 
- 
aa 
” 
—" 
‘ 
“a 
— 
~ 
~ 


. y’ . . 
( ommon | icas, Upon a iearned 


, ° , , ’ . * ' . 
copy of which ts attached to the plaintiffs bret. Phe case 
qdoes not seem to De elsewhere reported, It arose over the 


, —— ' : . Ss a ' 
ownership of an island called Wilson's bar. which had been 
created bv alluvion upon land formerly contained within the 


Houndaries Of an wland called g Ltie linn ur. hut which at 


Some time had been worn away by the Ocean. Phe court sa\ 
‘The nght to the new tsland. and also to land gamed by allu- 


vion or dereliction, al) of which are governed by the same 
principle. tollows the rignt to the S(T whi h Is covered by the 
rh the surface of the lower part of Little Tin- 
nicum was destroved by the force of the winds andthe waves. 


and It Was COnsé qu ntuiv overtiowed mM the Waters of the river. 


vet the owner did not lose the propriety of the remaining land 
covered by water: if it was regained either by natural or arti- 
ficial means, 1t continued to belong to the original proprietot 
The earth deposited on it became his by right ol the alluvion. 


} ; : ‘ } ‘ ’ ; . ’ hy } } 
and. of Course, this island. Tormed tT} i iy\ such ce posit, re 
‘ : ; " , 
came Nis. bud fhoucrh al prood / extended bevoud f fi 


iS OF She Od Wia ad “iin (tat? pi 7 pid pii\ tila) eB 


_ , 77 
” It would seem. aiso. to ToLMOW. as the necessary conse- 

‘% *’ " , thigs . r - -) ’ +) "1 ’ , s* , t| " | eve ’ ry 
quence OF Liles ruiecs., Ui “nie CNISLCTCE OF LIN mi Oon 

, : 3 sf" 1 ‘ ’ e . . ‘ } +} ] } ‘ ‘ . 
tween DidlMlilil S NOL! Propet ind the’ OCACH. CONSLILULCS 

' 

no opstruction to Nis proprietors! nm or the Dear h formation. 


nowever created, if low ALeCa Within the ¢ rierinal houndaries ot 


his possession. | 
Mulry vy. .Vorton, 100 N. Y., 435. 
The findings of the court show that the space covered by 


waiter Detween the tront of piaintiff Ss drv land and the bar or 


. : ne a . , 
iIsiand when it iit s ATOS®,. T1La8 SIT) SO ified up) D>\ deposits 
trom the river. that bys rook, 1 Was ary itand on the river 
tront of plamntit ‘ ere m Like vestern side of the land It) 
question, except in O \ 
bervaes +] oe . . +} ea — + @ ' : . ; 
Applving pic se & A a' , a , > (75 Coens VLaowte it Is clear that 


when the bar or island formed in front of Blumenthal’s land, 
within the boundartes over which his landextended prior to 1865, 
the bar or island which so formed continued to be Blumen- 
thal’s land, notwithstanding a_ portion thereof extended be- 
yond, or farther westward, than the boundaries of his dry land 
In ISOS. 

It formed upon that part of the bed of the river owned in 
tee by the plaintitt and his grantor, and continued to be his after 
1t became dry land 

Fifth. tis apparent that the city of St. Loius has acquired 
no title to the land described in the declaration, and for which 


oe 
untift below. 


The only possible claim of the city of St. Louis to this land 
is based upon the » act making further provisions for settling 
claims to land in the Territory of Missouri,” of June 13, 1812, 
ind of the subsequent acts relating to the same subject of May 
26, 1824, and January 27, 1531. 


. | ~ ~~ ¢ 7? it ] ;P cre? 
im . ‘ . ‘ =! ‘ ‘ \ ata 
— 


It will De opnserved that bv the terms of these acts the vil- 


lage of Ot. [Louis was only auth 


rized to ac quire title to lands 


| 
+ 
| 


tS 


within said village in the Territory or State of Missourt. The 
village (now city) of St. Louis had no right or power to ac- 
quire thereby the title to any lands in the State of Illinois. 

The enabling act of April 15, 1818, under which Illinois 
was organized as a state and admitted into the Union, made 
the * middle of the Mississippi River” the western boundary, 
of the State of Illinois 


3 U.S. Stat. at Large, p. 429, 


VS. 
' 


The enabling act of March 6, 1820, under which Missouri! 
was organized as a state and admitted into the Union, made 
the “middle of the matn channel of the Mississippi River” 
the eastern boundary of that state so far as its boundary line 


was coterminous with the western boundary of Ilhnots. 


3 U.S. Stat. at Large, p. 545, § 2. 


These two enabling acts of Congress are held by the Su- 
preme court of Illinois to be ( onstrued ti part materia, and the 
common boundary line between the States of Illinois and Mis- 
souri is held to be “ the middle of the man channe/ of the Mis- 
SISSIPp! river. — 


PButtennthy. St. Louris Bridge Co., 123 Hl.. 535 


The aa middle ot th Piriil ¢ Laihc of tne Mississippi r has 
been constantly treated and referred to by the courts and the 
profession as the eastern boundary of \issouri. 

fones Vv. Soulard, 24 How., pp. 44, 50, 54. 65 


The Schools v. Risley, 10 Wall., pp. 100, 115 


This is conceded by counsel for the plaintiff in error, in 
their argument at page 23. where they say “Originally the 


‘island was within the citv of St. Louts. the eastern boundars 


‘of which extends to the mrdd/e of the main chaunel of the 


6 Mississipp! river. 


** - ’ 4} . ’ . 
It necessariuvyv follows. theretore. that an island in the Miss- 
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The land described in the declaration, a mile lower down the 


river, and situated in the St: 
of the river, 1s obviously not 
Louis acquired title. 

Upon the authorities cited 
if an island:or dry land shouk 
where Arsenal Island existed 
it would be the property of tl 


Mul) wy We NV fi 


In this event could il hold 


trom each other: 


Indeed. the citv of St. Louis is still. bv vi 


; — : 
title to that smiand.,. the OwWne! 


° S| ’ ° , 
of the island betore tt washed 


ite of Illnois. on the eastern side 


the land to which the city of St. 


under the sixth point of our brief, 
| again arise or form on the site 
when it was surveyed in 1863, 
vw citv of St. Louis. 


w, 100 Ta Ta 124. J35. 


woth tracts of land. a mile distant 


‘tue of its original 
of the fee of the submerged site 


away, Sd. \ 


Phere are maniwoid reasons wh this claim of thie city of St. 


Louis to the land in dispute ca 


[. As we have shown 
Louis to acquire land unde? 


+ . , 
] 7 ‘ " +?) 
i iil 


limited to iand si 


‘ 

ry tive vest Side of the mice 
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It Ss Uunreasonadie } I 
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qgirectly and 1n PUPSUANnC 4) 


. > : 
b« Phe LILIC oO iand 


Phe middie of the main ¢ 
aire ' ; :, ; 
Stitutes the boundal! ime L* 


iti 
Illinois. 


dhle. p- Is . the noht ol St. 


the act of lune 13, ISI12, was 


thie boundaries or that citv. and 


le or thread of the Misesissing 
iif ‘Fi LriPecad {ji Laat ISSISSI Ppl 


iri’ CIL\ Ol ~~ # Louis CaAntl 


, , ' ° 
ind Py MM pucahion or cone 
; 
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‘ idol 4,4 {ij Lt? LA 4 (1 «ih Quire 
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Vv. WH h ene nm State determ- 


nel of the Mississippi river con- 


tween the States. of Missouri and 


1 


— ae 


Every island in the Mississippi, between those states. must 
he wholly upon one side or the other of the “ marn channel” of 
hat ‘| ; , 1 theref , ' ’ he } 1] : , Ate ° } . 
Inat river. am lere tore . MUST Ye WOOLY im one State or the 


other. 


Ihe laws of the several states have no extra-territoria! ef- 
rect. 


Miss. & Mo. R. PR. Co. v. Ward, 2 Black. p55. ? 


Rorer on Inter-State Law. 330 


The laws of Missouri cannot confer upon the owner of an 


itt apa-etiaeee 


island situated im that state the title to land formed by accrelion 
or alluvion in the State of Illinois. because the Missouri laws 
have operation in [linois. or unon land situate there; 

ive n® Opera WOT? 617) LIMOS, OF} Upon bolt SILLLLLE LNnere in. 
Che laws of []hmnois cannot confer upon the owner of an island 
situate in Missouri the roht by accretion to land in Illinois, be- 


cause the laws of [lhinois have no operation inthe State of Mis- 


; 


a ] a, ees 
SOUTI, OT upon mind situate therein. 
, . > | Og 
It tollows, therefore. that the middle of the main channel of 
. . . ; , ‘ ’ 

the Mississippi rive.r. being tne pounaary ine NDetween these 
States, constitutes a territoriai iimit to the right of accretion as 
“sa : = | | +4 —- 2 ’ sath . arta ; +} id] " , ] ‘ 
rt Sp cts wiands situate Upon ClILNeT Slade OF Tne middatr Of SUuchHyn 


main channel of that river. 


sp ¢ .. 2 1" ° . ' ' ' ‘6 
his principle of limitation is recognized in the authorities 
In ‘fones v. Soulard, 24 llow.. fi, the second paragraph of 
res — 
the sv//véus 1s in these words: 
TT) | ? 1] "sof “94 t +} } : | + ¢} ‘ ~ 
lw last call (referring to the boundary of the city of St. 
. ] . os . | 41 .. . = . 
Louis on the Mississippi ) Made the citv a riparian proprietor 
» : : : } 2 ‘ ? ‘ ’ oT ] 1 - 
upon the Mississippi, and as such it was entitled to all accre- 
twons @s Jar Oli as fRe mniddle thread f ‘le Pedi o 
a / } } si 
St. Lours Pub. Sc/ $s Vv. Mish 10 Mo.. 356. 
a 
34! 
— . . } “ 
| \ ler S Law ot Boundart > inn oS ‘al ( 


Phe law of Hlinois confers upon riparian owners of land in 


4 
’ 


that state, beunded by or fronting on the Mississippi river, the 


a 


ww 


° 


+ / 


fee in the bed of the river to the center thereof, or so far as 
the state boundary extends. 


Such riparian owner, by the laws of Illinois, 1s entitled to all 
islands in the Mississipp! which form east of the center of the 
river upon the bed ol the river. LO which he thus holds the 
ree. 

‘This being the case, by virtue of what law does the owner 
of an island situate on the west side of the center of the Miss- 
issippi, and in the State of Missourl, extend his ownership éy 
mere accretion to land situate in the State of Ihnois, the fee to 


which ts. bv the laws of Illinois. vested in the riparian owner 


ht of accretion to an island in a river cannot 
properly be so extended | nothwise the river as to exclude 
riparian proprietors above or below the island from their ac- 
cess to the river as such rip irian proprietors. 


Mulry 7. /V, Piewdw., TOO X\. _ = $24. 130-7. 


In the case of VJWau/rvy v. cNoerton. supra, the newly formed 
bar was claimed as an accretion to Long Beach, with which it 
connected. But the court disallowed this claim. and. in the 


decision of that question, laid down principles of law which 


show the tallacv of the contention of plaintiff im error in this 


‘ ’ ; , : ‘ . ®. . 
case, that the land in dispute Delongs to the city of St. Louis. 
as an accretion to Arsenal Island. Phe court there sav: 


We are also of the opimion that the principles applicable 
° ' ’ , . , 
ipportionme nt of lands tormed DY accretion amony the 
f 4 ] ‘ ‘+* 
owners of contiguous uplands,1s quite controlling as to the 
rights ot the respecuve parti Ss in this Case. 
‘Such owners are entitied to iands made hy accretion or 


reliction in front of their property and contiguous thereto in 


I } 
certain proportions, according to the formation of their respect- 
tive shore lines Houck on Rivers, Sec. 162: 3% Wash. on 
Real Prop » 595 Ange ll on Tide Waters, vere 


, 
’ 


- Llow ever SUCK acCreuons Mav De commenced or continued. 


iS 


the right of one owner of uplands to follow and appropriate 
them ceases when the formation passes laterally the line of Ars 


coterminous nerenbor. © littoral proprietor, like a riparian pro- 
prictor, has a right to the water frontage belonging by nature 


* 


} 


to his land, although the only practical advantage of 1t may 


consist 1n the access thereby atforded him to the water for the 


purpose of using the right of navi 


gation. This right is his 
Ng “ . , 

ship. (Csould QT) \\ aters. sec. I |  } Buccleuch - Metro po Lan 

Bd. of Works, L. R. 5 H. L. 


4 , : : ] ] - ] * } | > ih } inn . 
i | he )! nar pie Upon whoich the rights of littoral ‘2 Opt wetors 


only. and exists by virtue and in respect of his riparian owner- 


rT‘! 


LO lane Is red laimed from the Sea are Gelerminge «| han - been tt ¢- 


’ } 7 } 
quently discussed in cases arising in our sister states, but those 


: ; ar : 
discussions are not Important here. and the cases are referred 
. } } , ‘ ' , 

to only tor the purpost of showing that suc h reclamations are 
‘ “ti ly] t litt fr t | laters! 
apport tionadie among titlborat owners according to the lateral 
. ’ , , 
lines of upland possessed by them. 

~~ . a * 

| ld | fey] ] } thy ' ry] “gat ' : #4 

“it woul See) TO TOUdW rroor) Ltke’ PPLE pra ss TerTerred () 
: 

1 ’ Son ‘ ; ¢ | . 

that the owner of Long Beach could not, even if the process 


, ; 
of its cChiargement and extension Was atiected by accretion. 
| o . 7 1 a2 

clam beyond the pomt where such accretions began to be 
made.-acdya ent to thre 
len of cach eaccessive owner of ‘unlands + aii ta i 
TEVA () Actual SUCCOSSIYS i OWTIlC! {}) Ub ict tics WN GLS reached lt? Lil 
process of extel 
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Misstssippt below, and extending to the island. 1s quite apparen 


from 


19 


1873 and 1884; but at the date of this trial in 1888, these bars 
had formed and the so-called Arsenal Island had extended a 
half mile further down the river than indicated on that map. 
(Printed Rec., p. 54.) 

If the defendant in error has thereby lost this land and ac- 
cess to the river in front of his surveys, then all these riparian 
proprietors down the river so far as these bars have formed or 
may hereafter so form in front of their land, must lose their title 
and surrender the same to the city of St. Louis, as a part of 
its Arsenal Island. 


This will not do. Such extensive and rapid changes in these 
alluvial formations, will not transfer title from one proprietor to 


another. 
Gould on Waters, Secs. 158, I59. 


Mussumat, etc., v. Ghose, 4 Moore’s India App.., 


p. {OS. 


The counsel for plaintiff in error have entitled this cause on 
the cover of their argument: ‘“ The Arsenal Island Case.” 

Permit me to add, that Arsenal island is not altogether a 
stranger in this court. It made its first appearance here, as | 
understand, in Carrick v. Lamar,116 U. S., 423, and is there 
described as having been a “ moving mass of alluvial deposits,” 
so that “even during the time of a survey what would be a 
‘monument and a boundary to-day might require a change to- 
* morrow, and that, therefore , as lor fr aS the same Causes Con- 
‘tinued to operate and make the island @ mere moving mass of 
“alluvial deposits, tt was useless to establish corners which 


} 


‘would be subject to immediate obliteration.” (/d.. 125.) 
To such formations, traveling for miles from one state to an- 
other, the law of ttle bv accretion clearly has no application. 


Its progress cannot be imperceptible in a legal sense. 


If the fee to this bar, which formed a quarter of a mile in 
length, in front of these surveys, in a single flood, and which 
subsequently developed into this part of the so-called Arsenal 
Island, passed from Rutz to the city of St. Louis, when did 
the transfer take placer Was it when the sediment first com- 
menced to settle and form a deposit on this portion of the bed 
of the river? Was it when it had accumulated to the depth of, 
say, three feet of mud and sand, and thereby formed a_ bar 
which was still submerged by the waters of the river, but at 
so great a depth as not to be discernible without taking 
soundings; Wasit when it arose so near the surface, that the 
experienced eye of the river pilot could discern the existence 
of the bar, though still several feet beneath the surface of the 
waters Or, was it when the surface of the bar first appeared 
above the surface of the water and became dry land at ordi- 
nary stages of the river? 

In either case. in orde) to maintain the contention of the 
plaintuf in error, there was an instantaneous transfer of a 
quarter of a mile of land from Edward Rutz to the city of St. 
Louis, at the same moment of time. Such a transfer is not 
title by accretion, within the meaning of the law. 

JAmMes K. Epsaur, 


Atlorney for Defendant in Ferro 
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No. 1096. 


UMENT FOR DEPENDANT IN CRRUR 


ALONZO bd 


CITY OF ST. LOUIS. Piaintiff In Erro 


~ 


EDWARD RUTZ. Defendant in Error 


iKCT it sK ri Ht \ itl \ K rHuk SOL THERN 


STATEMENT. 

This is an action of eyectment brought by the plain- 
tiff to recover certain lands situated in the County of 
St. Clair and State of Illinois. and described as fol- 
lows: Commencing the survey thereof at a point on 
the line between surveys 148 and 149 1n the Com- 
montields of Prairie du) Pont. trom which the south- 
ernmost corner of said survey 145 at the blutts bears 
south 33', degrees. east (var. 6 degrees) 249.25 
chains, thence north 331% degrees west, with said line 
of said surveys extended, to the center thread of the 
Mississippi river. thence along the center thread of 
said river to the line between surveys 156 and surveys 


7 extended to said center thread of said river, mak- 


15 
inv the right angle clistance between the said extended 
lines 34.60 chains, thence south 33!', degrees east 
along said last mentioned extended line to a point in 
the line between said surveys 156 and 157 of said 
Commontields from which the most southern corner 
of said survey 156 bears south 33!'2 degrees east, 254 
chains distant, thence along the meanders of the ori- 
ginal bank of the Mississippi river as surveyed by the 
United States government in surveying said Common- 
fields.to the pointot beginning. with the appurtenances, 
This description, which ts that contained in the first 
count of the declaration, it will be observed, calls for 
a straight extention or prolongation of the side lines 


PD cnt 


on the shore to the center of the river. while the de- 


scription, as contained in the second and third counts, 


calls for the prolongation of the side lines so that they 
will be dropped at right angles trom the thread of the 
stream to the ends of the side lines on the shore. 


' 


lt appears that surveys 149. 150. 151. 15 


2. 153. 
154. 155 and 156 of the Commontields of Prairie du 
Pont. in St. Clair County, Hlinois. were contirmed 
Ly the lL nited States to the various persons named 
in the report of Michael Jones and Ek. Backus, Com- 
missioners. dated December ah< PAO, See \meri- 
can State Papers, Vol. 2 Public Lands (Dutt Green's 
edition) pp. ios, 470. 175 Ly the Yet of Congress 
of Kebruary 20, 1812 (2 U.S. Stats. at Large, page 
O78, section 3). and so the title is out of the United 
States. 

\ reference to facts. which are part of the rene 
eral history of thé country. will show the title to 
the lands here in dispute never was in the lL nited 
states, but they were allotted and granted by the 
french Government to various. persons and these 
grants and claims were protected by an article in the 
treaty of peace between France and Great Britain of 
1763. and again by the treaty of 17583 between Great 
Britain and the colonies. and again in the deed of 
cession from Virginia to the United States and in the 


Ordinance of 1787. and the action ot the Commis- 


sioners and of Congress was simply to ascertain the 
facts and contirm what had been done nearly a hun- 
dred years betore that time. (See fledert | * Lavall : 
27 Ill.. 448. ) 


It also appears rom that report, and Its accome- 


panying plats. and the field) notes of the origi- 


a ay 


3 
nal government survey the above enumerated sur- 
vVeys bounded on the Mississippi river.—all of the 
surveys ‘textending trom the hills to the Mississippi.” 
ACC ording to the report —and so they extended to the 
middle of that river—the thread of the stream. 

The deed trom Dushaneau and Lacroix and wives 
to Blumenthal, of December 20, 1840. conveys sur- 
VEVs 149. 150, Isl. 152 and i153. as described 
on the plat of the Commontields of Prairie du Pont.” 
and the deed of January 23. 1850, trom N. Pensen- 
eau and wife, Harriet S. and Louis P. Penseneau to 
Blumenthal, expressly bounds the surveys conveyed 
—154. 155 and 156—by the Mississippi river. so that 
Blumenthal unquestionably took the title to the 
thread of the stream. 

It also appears trom the evidence that in 1872 
or 1873 a sand bar or accretion had tormed in_ the 
Mississippi river in front of the shore lands of the elder 
Blumenthal in the above mentioned surveys by the 
deposits of alluvion on the lands of Blumenthal which 
were then under water. and which has gradually 
developed into the lands sued tor in this action: at 
any rate the evidence tails to show the sand bar there 
formed has gone, or any other formation or accretion 
in the river in front of the lands Blumenthal owned 
on December 23, 187% and all navigation on the 
east side of this bar or island had permanently ceased 
in IS74 

lt also appears that in 1850, when Deneen, to 
Blumenthal. surveyed the lands which the latter had 
then just acquired, there had an aceretion formed on 
the tront of these surveys as they existed when they 


were surveyed by the government. and as_ they 


= on 
existed when the river bank on their tront was sur- 
veyed in i814. extending northwestward from the 
shore line of 181 fa distance of about 1O.50 chains— 
see plat plaintiff’s exhibit B—and of all these lands 
Blumenthal took possession, by his tenants, in 1850 
and paid all the taxes legally assessed thereon tor the 
vears 184g, 1850, 1851, 1852, 1553. 1854, 1555. 
1856, 1857. 1558. 1559, 1560, 15601, 1862, 1563, 
IS64. 1865, 1866, 1SO7. ISOS, 1569, 1570. IST I and 
i872: that he and all the adjacent owners, fenced or 
Ce upled these AC retions yy cl straight prolongation 
()] the side nes (1) the shore towards the middle Ot 
the river. and that Deneen surveyed those accretions 
by a straight prolongation of the side lines on. the 
shore. 

lt also appears from the evidence and the plats 
of both Hilgard and. Cozens (which it seems all con- 
cede to be substantially correct) that every part of 
the land sued. fo: les east otf the middle of the 
Mississippi river as it was in ISi4. as it was in 1818 
when [linois was admitted into the Union and. its 
boundaries tixed., as it was in tSSi. and as it now ts, 

It also appears from. the evidence the Missis- 
sippt river has not changed its channel so tar as these 
lands at this point are concerned; that there is not 
now and has not been since 1874. and perhaps 
earlier, any navigable water on the east side of the 
SO=( alled island. 

It also appears that soon after the year IS63, 
the river commenced to wash away its eastern or 
Hlinois bank or shore, and that in trom = 1tS65 until 
1873 the bank caved in very rapidly as much as the 
amount of a block of ground in the city would be 


washed away in a day or two, and in 1872 1n a period 
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of about eight days it washed away four or five 
hundred feet of ground trom these surveys, includ_ 
ing the site and foundation of the house in which 
Blumenthal. jr.. then resided, but it also appears the 
river had not, opposite these surveys, receded from 
or leit the rocky shore on the Missouri side of the 
river, 

It also appears the river is now confined with- 
in a channel the east bank of which ts the west 
shore line of the land in controversy here, in other 
words the western shore line of the so-called island 
is the present east bank of the Mississippi river and 
has been so since about the year IS76., 

lt dppears that on December 23 1573 Blumen- 
thal. whilst these lands were thus” situated, 
conveyed them to KE. Rutz. G. F. Hilgard, W. 
Bushnell, C. Ek. Lippencott and M. Henderson by 
a description which was clearly intended — to 
embrace them—* Being the northwestern _ part 
of surveys 149, 1§0, 151, 1§2, 153, 1§4 15§ and 
136, in the Prairie du Pont Commontields.”” followecl 
by a deseription by courses and distances. **to low 
water mark of the Mississippi river: thence down 
(the river) to the extended line between surveys 156 
and 157. thence south 33'. degrees east to point af 
beginning,”* and then adding to this a description of 
further lands as follows: **The tract hereby conveyed 
containing 500 acres more or less, together with all 
rights as riparian owner to the accretion or sand bar 
lying northwestwardly and between the extended 
lines of said land herein described. situated in the 
County of St. Clair and State of Illinois.” 

[he lands embraced in the title papers given 
in evidence on the part of the defendant are described 
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as being in sections 2 and 3 of township 44 north, 
range 7 east of 5th principal meridian, and the Court 
must know no such land is situated in St. Clair 
County, Illinois, and ts situated a distance of trom 
one to three miles further up the river than the lands 
in controversy. 

It appears the lands in dispute are of the value 


|} at least S16,.000.00., 


BRIEF. 


On behalf of the plaintiff we present the following 
points and authorities, which we contend should con- 
trol the decision of this cause in his tavor. 

Ihe surveys embracing the lands deseritbed in 
the plaintitt’s declaration having bounded on_ the 
Mississippi river, or having been bounded by it. the 
title to the soil to the middle of that river. or to. the 
thread of the stream was in those persons under 
whom the plaintitt claims title. 

VWhiddleton vs. Pritchard, 3 Scam 510: 
Canal lrustecs vs. flaven. te 554: 
City of Chicago vs. Laftin, 49 Ull.. 
‘iusminger vs. The People, 47 Ul. 384: 
Lovineston vs. St. Clatr County, 64 ll. 


Bravon vs. Bressler, 64 Ill. 488: 

C.o fee. Kh. A. Cage. Qe, 2 ae 
Al: 

Flouck vs. Vates, 82 Ull.. 179: 

C066 vs. Lavalle, 89 Ul... 331: 

Washington [ce Co vs. Shorta’/, vo. Uh.. 
40 ° : 


/ 

/rustees O/ Schools VS. Ar oll, 120 BBl se 
509 ; 

Jones vs. Soulard, 24 How U.S. 44: 

County of St. Clair vs. Lovingston, 
Wall.. 59; 


Iarren vs. Thomaston, 75 Me.. 329 (46 


ty 
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Am. R. 397.) 

Arnold vs. Munday, \ Halst. 1 (10 Am. 
Dec. 356, and note. ) 

Municipality No, 2, vs. Cotten Press, 18 
La.. 122 (36 Am. Dec. 624;) 

Walker vs. Shepardson, 4 Wis. 513 (65 
Am. Dec. 324. and note. ) 

Ryan vs. Brown As Mich. 196 (100 Am. 
Dec. 154. and note. ) 

Berry os. Suyvder, 3 Bush. Ky., 266 (96 
Am. Dec. 219.) 

Norcross vs. Griffiths, O45 Wis.. 599. 


When the alluvion forming the so-called Arsenal 
Island was deposited within” the boundaries 
and upon the soil of Blumenthal, although that soil 
was under the waters of the Mississippi river, it 
became a part of his soil and was his land. 

County vs. Lovingston, 23 \Nall. 46: 

Lovingston vs. St. C/atr Coun/y, 94 Ill. 56: 

Bravon vs. Bressler, 64 Ill. 488: 

HWashington Ice Co. vs. Shoerta//, vor Ul. 
49; 

lvllage of Brooklyn vs. Smith, 1o4 Ill. 429: 

Houck vs. Yates, 82 Ill. 179; 

New Orleans vs. United States, 10 Peters 
662. 


fe 


When the river by erosion destroyed and eat 
away the so-called Arsenal Island as surveyed in 
1853 and 1863 and described in defendant's deeds, 
and transported it beyond the boundaries thereof, tts 
title to it was vone, at least until it reappears above 
water on its original site. 

Uulry vs. Norton, 100 N. Y. 426 (§3 
Am. R. 206. and note:) 
Vorris vs. Brooke, 33 Am. R. 215. 

When the Mississippi river encroached upon 
the lands of Blumenthal by treshets, as detailed in 
the evidence, so that tracts fifteen or twenty feet in 
width at one time, and forty or fifty feet in width in 
a day’s time, and one time trom four hundred to five 
hundred feet in width in eight days, were carried away 
and submerged by the river. and until it had, in this 
manner, carried away a tract of halfa mile in width 
across the surveys. this was not a gradual and imper- 
ceptible change ot the channel of the river within the 
meaning of the law. and the ZZ of the stream was 


not changed in tront of these lands. 


County of St. Clair vs. Lovingston, 23 
Wall 1 

Putionuth 5 of. Lowe Bridge e = 123 
ll. 535 


Lyuch vs, Allen, 4 Dev. and Bat. 62 (32 
Am. Dec. 6713) 

Poorman vs. Sunnuchs, 42 Wis. 2333 

VMulry 2s. Norton. 100 N. Y. 426 (53 
Am. R. 206:) 

Mulry os. Norton, 29 Hun. 664: 

foster vs. Wright, 4C. P. Div. 438 (30 
ny. R. by \loak 040 >) 

Fattel’s Law of Nations. pp. I21, 122, 


S$ 265, 269: 


ee 


Gould on Waters, $$ 155. 159. and notes: 

Angell on Water-courses, $$ 53, 57. and 
notes: 

Tyler on Boundaries, pp. 84, 85, 86, 87: 

Angell on Tide Waters, p. 265. 

An island in a river deemed in law unnaviga- 
ble, but subject to the public easement of navigation, 
belongs to those whose lands are bounded upon the 
river, they being, as we have seen, the owners of the 
soil under the waters of the river to the middle of the 
stream, own the tsland which arises upon their soil, 
and if it lies w holly on one side ot the thread of the 
stream, it will belong to the owner on that side: tf it 
lies in the middle of the stream, the dividing line will 
be drawn according to the original thread of the 
stream, as if the island were under water. 

Hou \’ ie 2 dates. S2 Ill. 179. 

lngraham vs. Wilkinson, 4 Pick. 268 (16 
Am. Dec. 342:) 

Deerfied vs. Ames, 17 Pick. 41 (28 Am. 
Dec. 2703) 

lrustees of Tlopkins Academy vs. Dackin- 
von, 9 Cush. 544: 

VeCulloch vs. Wall, 4 Rich. S. C. 68 (53 
Am. Dec. 715:) 

Stanford vs. Mangin, 30 Geo. 355: 


Tyler on Boundaries, pp. 75. 76, 77. 


Where, as in Illinois, riparian owners of lands 
bounded upon unnavigable rivers take title to the 
soil under the water, to the middle or thread of the 
stream, and there is an island situated tn the river, 
which has been sold and conveyed so as to separate 
it from the shores of the river, the owner of the island 
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will not be entitled to alluvion deposited by the river 
at the lower end. or foot. of the island, because 
the formation of the alluvion will have passed the 
lateral lines of his coterminous neighbors, and to 
allow the owner of the island to hold it would be to 
allow him to invade their rights, which extend to the 
middle of the river below the foot of the island. 

Mulr vos. Norton, 100 N. ¥. 426 (53 Am. 

R. 206 “ 

Clark vs. Campard, 19 Mich. 325: 

Richardson vs Prentiss, 48 Mich. 88: 

3 Washb. Real Property. 55: 

Angell on Watercourses, NN 23. 54a, 


At 
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56 and notes: 
Gould on Waters, § 162 and notes. 
Although the river swept away a large part of 

slumenthal’s land on the river front.—a strip of about 
half a mile in width of the shore line of 1850, exist- 
ing when he acquired tithe—yet the main body of the 
surveys, with their lines and corners, still being in 
existence, and remaining intact, the identity of the 
lands swept off by the river ts not lost. and upon the 
recession of the river they were still Blumenthal’s, or 
his grantees . 

Mulry vs. Norton, 100 N.Y. 426: 

Morris vs, Brooke, 53 Am. R. 215: 

Gould on Waters, \ 15S and notes: 

Sedgwick & Wait on Trial of Title. $s 

at, 624: 
Hargrave’s Law Tracts. pp. 15. 16. 
Whether the deposit of alluvion upon Blumen- 

thal’s. or the plaintitt’s. soil. by the river, was the 
result of natural or artificial causes. makes no difter- 


ence: the result as to ownership ts the same in either 
case, if the artificial cause was not in itself unlawful. 
County of St. Clair vs. Lovingston, 23 
Wall. 46: 
Lovingston, vs. St. Clair County, 64 Ill. 
50; 
Baxon vs. Bressler, 64 lll. 488: 
Godfrey vs. City of Alton, 12 Ml. 37: 
Hla/sey vs. MeCormick, 18 N.Y. 147: 
Patterson vs. Gelston, 23 Md. 432: 
Lockwood O'S N. Vie CF /f. hr. ie Co. 
Conn. 387: 
Tyler on Boundaries, pp. 84, 85, 86, 87: 
Gould on Waters, p. 286 and note 6. 


The dyke constructed by the United States 
from the eastern bank of the Mississippi river to the 
so-called island ts a lawtul structure: within the law- 
ful powers gf the United States, executed to improve 
the navigation of the Mississippi river which is the 
boundary and a means of commerce between the 
states. and its construction was an exercise of sover- 
elon power. 

Smith vs City of Rochester, 92 N. Y. 
493: 

Lollard’s Lessee vs. Hagan, 3 How. VU. 
Due 828: 

Gilman vs. Philadelphia, 3 Wall. 

The Daniel Ball, to Wall 557. 


The riparian right to future alluvion, is a 
vested right, and a rule of property, upon the faith 
of which property rights have been acquired 

County of St. Clar ws. Lovingston, 23 
Wall, 46: 
Ensminger vs. The People, 47 (N.. 3890: 


713: 
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Braxon vs. Bressler, 64 Mll., 488: 
Lovingston vs. St. Clar (County, 64 Ill. 


Darn . Keokuk. 94 U.S. R., 338: 
Muni om / ith No, 27s. Cotton Press. Is 

La. Ann., 122 (36 Am. Dec. 624. ) 
Norcross vs. Griffiths, 05 Wis.. 599: 
Olson vs. Merrill, 42 Wis.. 203. 


The right to future alluvion being a_ vested 
right. anda rule of property, on the faith of which 
rights Ot property have accrued, it can not be 
divested by legislation, and with equal reason it can 
not be divested by a change of decision by the 
Courts 

/nsminger vs. The People, 47 Ul... 389: 
Bravon us. Biessler. 64 Ill... 488: 
(elpcke vs. Dubuque, \ Wall.. 175: 

Butz vs. City of Muscatine, 8 Wall. 575. 


The Court will take judicial notice that the 
lands described in the title papers gIVeEN in evidence 
by the defendants do not lie in St. Clair County, and 
never did lie In the State Ot [llinots. 

Dickenson vs. Hendrvx, 88 Ill. 66: 
Crawford vs. The People, 82 Ul... 554 

Ale vs. Town of Vellowhead, 80 Ill., 208: 
Gooding vs. Morean, 90 %., 

Dickenson vs. Bireeden,.30 Il. 2 


The lands sued for being in Illinois, the laws 
of this State on the subject of the ownership to lands 
bounded on the Mississippi river must determine the 
question of title to them. including the right to allu- 


VION. 
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County of St. Clair vs. Lovingston, 23 
Wall.. 46: 

Barney vs. Keokuk, 94 U.S. R., 338: 

PoVard’s Lessee vs. Hasan, 3 How. U.S. 
Ros SU2% 

Smith vs, Maryand, 18 How. U.S.R .71: 

New O: leaus vs. U. S.. 10 Peter’s. R.. 
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Blumenthal, by the deeds to him acquired color 
of title to the surveys, and when ‘he went into 
possession of them by his tenants, leased them out, 
exercised acts of ownership over them. claimed to 
own them, and paid all the taxes legally assessed 
upon them for twenty years, or even lor seven years, 
and while he was in possession, he was the absolute 
owner of these lands, and this is sufficient title in’ his 
vrantees to support this action 

Riverside Co. vs. Townshend, 120 Ill.. 9: 
Hlarland vs. Eastman, 119 Ul. 22: 

Ve Duffie vs. Sinnott, 119 Ul... 449: 

Aeith vs. Keith, 104 Ull.. 397. 

Pauline vs. Hale, 40 Nl. 27 
Dewittle vs. Bradbury, 94 Ul. 446: 
Sedgwick X Wait 1) Trial ot Title Lo 


Land. $ 717. 


Blumenthal’s title to the accretions by virtue 
of his possession under claim and color of title, and 
the payment of all taxes legally assessed, followed 
the title to the uplands and accrued at the same time, 
no matter whether the accretions had existed for but 
a year or a day. 

Campbell vs. Laclede Gas Co., 84 Mo. 
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When Blumenthal entered into possession of the 
lands described in his deeds, his possession was 
co-extensive with the boundaries of the lands 
described in those deeds. there being no adverse 
possession, 

Hhicott vs Pear/, 10 Peters, 442. 

it sw a veneral rule of law deeds are to be 
construed most strongly against the vrantor, and 
this principle applies as well to matters of description 
and boundary as to any other part of the deed. 

Middleton vs. Pritchard 3 Scam. 510: 
Cottingham vs. Parr, 93 Ul. 233. 

In view of the language of the deed of Decem- 
ber 23. 1873. and all the attendant circumstances 
it is clear Blumenthal intended, by that deed, 
to convey, and did convey, the premises in dispute 
to Rutz and others—those lands being situated to the 
southeast side of the thread of the Mississippi river— 
for it is a rule of law that grants bounded upon 
rivers or their margins, above tide water, carry the 
exclusive right and title of the grantee to the centre 
thread of the stream, unless the terms of the grant 
expressly declare the intention to stop at the margin, 
or so clearly evince it as to leave no doubt. 

fle/mer vs. Castle, 109 Il. 004: 

Piper vs. Connolly, 108 Ill. 646: 

Canal Lrustees vs. Haven, 11 Wh. 554: 

Bravon vs. Bressler, 64 lll. 488: 
Wasson vs. Peters, 26 Mich. 508: 
Richardson vs, Preutiss, 48 Mich. 88: 
Ryanw vs. Brown, 8 Mich. 196 (100 Am. 

Dec. 1843) 

Luce vs. Car/ey, 24 Wend. 451 (35 Am. 


Dec. 637:) 
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Dillingham vs. Roberts, 75 Me. 469 (46 
Am. R. 419:) 

Salter vs. Jonas, 10 vroom, 469 (23 Am. 
R. 229:) 

kiv-larte Jennings, 6 Cowen, 515 (16 
Am. Dec. 447:) 

Oxten vs. Groves, 68 Me, 371 (28 Am. 
mR. 763) 

Low vs. Tibbetts, 72 Me. 92 (39 Am. R. 
3032) | ) 

Aneeland vs. lanlalkenbureh, 46 Wis. 
434 (32 Am. R. 719:) 

Norcross vs. Griffiths, O05 Wisc. 599: 

Sleeper vs. Laconia, 60 N. H. 201 (49 
Am. R. 311: 

3 Kent's Com. *427: 

Angell on Watercourses $$ 9, 17. 2 
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Gould on Waters, ‘ 1Q5. 

The side lines of land which is bounded by a 
river are to be continued to the stream in a_ straight 
line, if not otherwise defined in the deed: besides, 
the descriptions in the deeds here, and the facts, call 
for a straight extension. 

(sould on Waters. S 194. p. 342. 


ARGUMENT 

With reference to the questions arising on the 
questions submitted by the defendants to the trial 
court to be held as matters of law. I shall take the 
liberty of referring the court to the brief of Mr. 
Edsall, as he has fully discussed them. 

It seems to be conceded on the other side that 
Blumenthal’s title to the lands described by his deeds 
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of December 20, 1849, and January 23, 1850, extend- 
ed to the middle. or thread, of the Mississippi river. 
But if it were not so conceded, there can be no doubt 
about it. for if there is anything which has been set- 
thed by the Courts of the State of Illinois, it is that 
where lands are conveyed bounding a stream which 
is deemed unnavigable at the common law, the grant 
of the soil extends to the middle or thread of the 
stream: and that. it is within the power of the Supreme 
Court of Illinois to settle this question we presume 
will hardly be questioned since the decisions of this 
Court. in Pollard’s case, 3 How., 212. the New 
Orleans case, 10 Peters, 662, and the Barney and 
Keokuk case, Q4 i 330. 

Phe Supreme Court of Missouri, after having de- 
clared and tollowed the rule as laid down by our 
Supreme Court. (O° /a//on vs. Price, 4 Mo., 343: 
Shelton vs. Mappin 16 Mo., 124: Smith vs. City of 
Sf. Lois, 21 No... 405 ¢ Public Schools os, Nisley, 40 
Mo.. 356). upon a mistaken view of the case of Aaz/- 
oad Company . Shermeter. / Wall, 2/2. ancd the 
Barney case, has in Penson vs. Morrow, 61 Mo., 353. 
developed a doctrine which tis not recognized in Any 
other Court of this country—that the beds of our 
streams above tide water, which are navigable in 
fact, belong to the United States, and which is repu- 
diated by the Supreme Court of the United States. 
(See authorities cited to paragraph 13 of our brief.) 
Indeed the doctrine of the Benson case 1s very much 
shaken, if itis not overthrown by the same Court in 
the case of C ample lf vs. Laclede Gas ee S4 Mo.. 
352. which reiterates the doctrine of the early Mis- 
sourt cases on the subject of riparian ownership, 


although the Benson case was cited. 
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The title of Blumenthal then extending to the 
middle or thread of the river when he acquired his 
title at the beginning of the year 1550, it becomes 
necessary to determine where that middle or thread 
was. It will appear by the map, plaintifi's exhibit 
‘Bo that in 1814, when the old government survey 
was made, the middle of the river was far to the 
northwest of the lands in dispute: in other words, 
the soil then under the water. but which is now occu- 
pied by the so-called island, was embraced within the 
contirmations by the lL nited states ot th SC SUPVENS 
to the contirmees, and to which they took, or rather 
kept. title. It wll also appear that the shore on the 
northwestern. or Nlissourt side of the river. opposite 
these lands was always bold and rocky and has never 
changed, but that by gradual accretion to the Illinois 
shore the river had between 18i4gand1Sso,at the time of 
Deneen’s survey, receded, and the dry land extended 
to the northwestward about sixty rods trom the old 
surveyed bank of 1814, and that part of this dry land 
then occupied the Space NOW occupied by this S()- 
called island = It also appears that about 1855 or 
1866 the current of the water in the river had so 
changed as to cause it to strike the Illinois shore in 
this land. and in the spring freshets it would cut 
away the land on the bank very 
rapidly : according to th evidence — tracts 
as large as a_ city block going into” the” river 
in a day: pieces trom ten to fifteen” teet in width 
would fall into the river at once, and in 1872, during 
the spring freshet in the river, a strip of trom four 
hundred to fiye hundred teet in width, including the 
site and foundation of the dwelling house where Mr. 
Blumenthal, Jr... who was then a tenant of his father, 
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then resided, was carried away by the river in a space 
of eight days. although it was between four and _ five 
hundred feet back from the bank. It appears the 
action of the waters upon the-shore vee irregular, 
owing, perhaps. chietly to the fact that freshets did 
not occur every spring, but their destruction of the 
shore was always rapid when they did occur, and the 
final result was that before it ceased it had cut away 
a tract of Blumenthal’s land extending back towards 
the southeast about halft-a mile from the shore line of 
1850. as surveyed by Deneen. 

Thus it appears that whether the middle of the 
river isa fixed line. or a_ shifting line, it was and 
always has been far to the northwest of the lands in 
dispute, because, it the old line of 1814 1s to be taken 
as the line. it was. as we have seen, to the northwest 
of every part of this land: of this there is. and can 
be no dispute. Again, if this line is a_ shifting one, 
when the gradual accessions to the shore prior to 
1850 extended some sixty rods to the northwest of 
the shore line of 1814. this gradual extension pushed 
the middle or thread of the stream gradually to the 
northwest of the middle of 1814. so that the site of 
this land was still further on the lands of Blumenthal. 
then under water; indeed, part of this land is, as we 
have seen, now occupying the site of a part of Blum- 
enthal’s land which, in 1850 and for nearly twenty 
years afterwards, were dry lands and actually occu- 
pied by his tenants. 

But suppose we concede for the purposes of this 
argument that this middle or thread of a stream is a 
shifting line, still the change, in order to change or 
shift the boundary lines either of the territorial limits 
of nations, or between the lands of individuals. must 


be gradual, slow and imperceptible. In Gould on 
Waters, § 155. page 284. it is said: **Land formed 
by e//uzion, or the gradual and imperceptible accre- 
tion from the water, and land gained by re/ecfron, or 
the gradual and imperceptible recession of the water. 
belong to the owner of the contiguous land to which 
the addition is made. There is no distinction in this 
respect between soil gained by accretions and_ that 
uncovered by reliction. The change is imperceptible 
when itis not discernable in its progiess, though the 
fact that there has been an increase may be percep- 
tible year by year or at shorter intervals. The 
external bounds of estates situated upon the shore of 
the sea or of navigable rivers may thus gradually 
shitt AS the water recedes or encroaches.” In ‘ 159, 
at page 291, the same author says: ‘lf an unnavi- 
gable stream, in which the title of riparian owners 
extends ad filum aquae, slowly and imperceptibly 
changes its course, the boundary line is at the center 
of the new channel.”* In Vattel on the Law of 
Nations, page 121, § 269. it is said: ‘*As soon as it 
is determined that -a river constitutes the boundary 
line between two territories, whether it remains com- 
mon to the inhabitants on each side of its banks. or 
whether each shares half of it. or. finally, whether it 
belongs entirely to one of them, their rights with 
respect to the river are in no wise changed by the 
alluvion. If, therefore, it happens, that. by a natural 
effect of the current, one of the two territories 
receives an increase, while the river gradually 
encroaches on the opposite bank. the river. still 
remains the natural boundary of the two territories, 
and notwithstanding the progressive changes in its 
course, each retains over it the same rights which it 
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possessed before : SS) that. if. ror instance it be 
divided in the middle between 


that middle, though it changes its 


the owners ot the 


Opposite banks, 
place, will continue to be the line of separation 
between the two neighbors.” 

In fost Wright, 4 Com. Pl. Div. R. 438 (30 
640) the Court. by Lindley ].. 
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ng. R. by Moak 
said: ** The change of the river has been gradual: 
and, although the river bed is not now where it was, 
the shifting of the bed has not been perceptible from 
hour to hour, trom day to day, from week to week, 


nor, in fact. at all, except by comparing its position 


of late years with its position of many years before. 
lo nder these ( Ircumstans Cs, am ot opinion that tor 
all purposes material to the present case, the river 
has never lost its identity, nor its bed its legal 
lhis. too. seems to be the doctrine of the 
case ot Duteniath ae, Louis BB. lage Cv... 124 Ill.. 


5. although there are some expresssions which 
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owner. _ 


might indicate a contrary doctrine. 

But. while the ”@a2 may change, ts it always 
understood this change must be gradual and imper- 
ceptible: indeed this change is always dependent 
Upon the changes at the shores, the accession Ot 
alluvion or the recession of the waters, which must 
always be gradual and imperceptible. and it is 
theretore proper to consider them tovether, AS 
voverned by the same principle. 

As we have already seen, the change of the river 
channel claimed to have taken place since 1863 was 
caused by the sudden and violent spring freshets in, 
the river, and took place so as to be readily seen 
from hour to hour while it was going on, when whole 


tracts were carried into the river in a day and at 
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once. These rises or freshets came usually in May 
or June, but sometimes earlier, and would continue 
lor from four to six weeks at a time, and during such 
a freshet a strip of land trom 50 to too feet in 
width, depending, or course, on the violence ol the 
Hood, would disappear. and during one of these 
lreshets in 1872 a strip of from 25 to 30 rods. 400 to 
500 feet in width, was swallowed up in the course of 
eight days. This is nota case of gradual and im- 
perceptible change such as 1s mentioned tn the 
authorities. 

In Gould on Waters, : IS5. p. 254. it is said: 
‘The ( hange IS imperceptible when tlis not discernible 

‘ys progress, though the fact that there has been an 
increase may be perceptible year by year or at 
shorter intervals.” 

Lynch vs. Alen, 4 Devereau & Battel, 62 (32 Am. 
Dec. 671) the Court said: **We do not indeed hold 
that as the deed to the lessor of the plaintiff called 
tor a marked line, that this line. wherever established, 
was the boundary of that deed. We agree with 
counsel for the defendant that as the deed contains 
a double description ‘along the river and a *marked 
line. the natural object was the more tmportant 
description, controlled the marked line, ind Was In 
law the true boundary. But it does not tollow that 
because the river has deserted the bed in which it 
flowed when that deed was executed, that the 
boundary of the land of the lessor of the plaintiff has 
shifted with it. Admit that such would have been 
the consequence if the river had receded trom its 
southern bank by small and almost imperceptible 
vradations, a point upon which no opinion ts intended 


to be expressed or intimated, this consequence does 
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not follow from changes by sudden and_ violent 
floods. Such is stated to have been the facet in this 
case. The change of the bed of the river was made 
by freshets, which we must understand to be exces- 
sive floods producing violent and visible changes.” 

In County of St. Clair vs. Lovingston, 23 Wall.,. 
16, the Court, at page 68. said: **In the light of the 
authorities alluvion may be defined as an addition to 
riparian land, gradually and imperceptibly made by 
the water to which the land ts contiguous. It is 
different from reliction, and is the opposite of avul- 
sion. The test as to what is gradual and impercept- 
ible in the sense of the rule is. that though the wit- 
nesses may see from time to time that progress has 
been made, they could not perceive it while the 
process was going on.” | 

In [y¥oo7 Maw US. NUNNU As. 2 Wisi so £4 Se where 
the plaintiff claimed that the water from a portion of 
the bed of a pond had slowly and imperceptibly 
receded, and by reason otf such reliction he. by 
reason of the contiguity of his lands on the shore, 
was the owner of it. [The action was commenced in 
the spring of 1874. and during the summer of 1874 
the balance of the bed of the pond was laid bare by 
the water drying up. The Court said: ‘It is very 
manifest that the water might have receded = alto- 
vether too suddenly to have vested the title in- the 
uncovered land in the plaintiff. and yet a person 
watching the pond be quite unable to see the water 
recede. We take it that had the whole fall in’ the 
water occurred within a week, perhaps within a day. 
at a uniform rate, the human eye is not. sufficiently 
acute to have detected the process. Yet if a portion 
ot the bed Was laid bare by al process SO sudden. no 
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one will contend that the portion thus uncovered 

became the reby the property of the owner of the land 


we 
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adjoining.” As to that portion of the bed 
of the pond which was covered with water when the 
action was commenced, we are inclined to think trom 
the evidence, that the water disappeared too suddenly 
and sensibly to vest the title to such portion in the 
plaintitt.”° 

In Mulry vs. Norton, 100 N. Y. 424 (53 Am. R. 
206). the Court said: ** The beach to the west of the 
(kkast Rockaway) inlet, during the period from 1835 
to 1869 underwent a succession of changes which it 
is unimportant to tollow in detail, but usually con- 
sisted of a line or group of bars, shoals, islands and 
channels. extending from the inlet to the shore of 
the main land beyond the premises tn dispute, but 
which were constantly undergoing physical changes 
by the intluence of the laws to which they were natu- 
rally subject. These bars, shoals and islands were 
trom the operation of the tides and winds filling the 
channels, separating them, occasionally joined 
tovether, and at one time by the removal of the inlet 
in question to the westward, formed a continuous 
bar trom Long Beach to a point west of the premises 
in dispute, and remained in that position for about 
three years. The removal of the inlet to the west 
was not uniformly ettected by vradual |:rogression, 
but frequently advanced tn ‘jumps’ of a quarter to a 
halt cl mile in distance, and frequently added or took 
away from the lands to which they were joined sec- 
tions of beach covering half a mile or less in extent 


as a result of a single storm. ” Under these 
circumstances the trial court refused to find that the 


extension of Long Beach to the westward was made 


by the process of accretion, and held as a question 
of law that the defendant's lessors, the town of 
Hempstead, did not acquire title to the land in dis- 
pute by that process, and we concur in the conclusion 
reached by it.” The Court then quoted from a 
number of the standard authorities, detinitions of the 
terms “‘yradual’’ and ‘timperceptible’ as applicable 
to alluvion or accretion, and said: ‘tlt would seem 
trom these definitions that two insuperable objections 
exist to the claim Of appellant: * * * and see- 
ondly, that the mode ot progress Ot Long Beach to 
the westward was frequently by sudden removals of 
the inlet. and the consequent junction of large and 
perceptiple sections of beach to the easterly lands— 
as the result of a sudden and violent operation of the 
tiles.” 

Phus upon principle, and as well upon authority, 
under the undisputed tacts detailed in by the wit- 
nesses in this case, there has been no change in the 
boundaries of the Blumenthal lands since i850. In 
other words, if the middle of the river, as it existed 
In iSt4., and in tSt8 upon the admission of Illinois, 
is the boundary, then there can be no sort of serious 
contention that the plaintitt does not, or that the 
detendant does own the lands in dispute. Because, 
i the line is a tixed line, it was tixed then, and fixed 
far to the northwest of the lands sued tor. On the 
other hand, it -the line be a shitting one, then, when 
Blumenthal purchased in 1850. it) had gradually 
shitted still turther to the northwest. and embraced 
within his boundaries still more ot the soil in the bed 
of the river, and that line we maintain, in view of 
facts and the authorities above cited, has never 
shifted. but is the line to-day. But if, as contended 
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on the other side. the sudden action of the river dur- 
ing the freshets had the ettect of legally changing 
this boundary, then the action of the United States, 
in the exercise of its lawtul power, in building the 
dyke was equally etheacious and changed the boun- 
dary line back to its old place. At any rate, we 
shall show further on, this action of the government 
restored to Blumenthal. and those holding under 
him. the lands which had been submerged by the 
river from 1865 or 1866 until this work was done. 
tut we maintain there was no change wrought in 
this boundary by the ck tion (1 the river AS detailed 
by the witnesses, since the time the lands were pur- 
chased by Blumenthal. but is now, and always has 
been. far to the northwest of the lands sued for. 

It thus appearing the northwestern boundary line 
oft these lands—the middle of the river—was and _ its 
to the northwest of the so-called island. and that the 
so-called island is now, in part at least, occupying 
the site of lands which, prior to the action of the 
river in sweeping away the lands. were dry lands, 
actually occupied and used by Blumenthal, or. his 
tenants, it will be proper to discuss the eftect of 
the submergence of this land and its reliction in the 
manner shown by the evidence. 

We have seen the submergence here did not take 
place slowly and imperceptibly, but was the result of 
sudden action by the river during freshets, and we 
may. perhaps, concede the reliction (we will call it 
for want of a brieter term) was the result of the dyke 
constructed by the government in 1876 as shown by 
the evidence, but we matitain there was no change, 
and that Blumenthal! did not lose the land when and 
while thus submerged. and when it reappeared above 
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the water it was his, although the reappearance was 
caused by the construction of the dyke by the United 
States. 

In Hargrave’s Law Tracts, pp. 15. 16. it is said by 
Lord Elale in his treatise /)e /:7 Maris: “if the 
subject hath had by prescription the propriety of a 
certain tract. or creek, or navigable river, or arm ot 
the sea.’ (or in this country by grant the soil of an 
unnavigable river.) ‘teven while it is covered with 
water, by certein known metes er extents, this. 
though it should be relicted, the subject will have the 
property relicted. For he had it before. though 
covered with water: and although the sea is a fluid 
thine, yet the “evra se/um or subyectom vs tixed: and 
by force of a clear and evident UISdGge al subject HAY 
have’ (and he has it in this country as we have seen ) 
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“the propriety of a private river: thoug! 
of it be more ditheult. * * * Tt a subject hath 
land adjoining the sea, and the violence ot the sea 
swallow itup., but so that yet there be reasonable 
marks to continue the notice of it: or though the 
marks be defaced: vel @f Ov stfumattion and extent of 
gnantily, and bounding upon the firm land, the same 
can be known, though the sea leave this land again. 
or tl be by art er incustry regaiica, the subject doth 
not lose his propriety: and accordingly it was held 
by Cooke and Foster, M. 7 Jac. C. B.. though the 
inundation continue forty years. Tt the extent can 
reasonably be certain the case ts clear.—Vide Dy. 
326, 22 Ass. 93. , 

The same author, in’ turther illustration of this 
question, states the old case ot S#evd- edge and Aure, 
IS Hen. 3 M. 21, and says: **The river Severn had 


gained upon Shinbridge so much, that its channel 
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ran over part of Shinbridge s lands, and left part 
thereof unto the other side, and then threw it back 
again to Shinbridge. It shall not belong to Aure. 
Neither was it at all claimed by the King, though 
Severn in that place be an open arm of the sea But 
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it WalS restored to Shinbridge AS before, 
lt is true. here were the bounds or marks continuing, 
viz: the Hedgewood. But suppose the inundation 
of the sea detace the marks and boundaries, vel 7/ (Ae 
Ceorvlatn ervlenutl o ae Wes POV, th { rad Mol Oe) ff eure a 
ca hy eordel ed. ‘hough ‘fa, ) nas /y, adelaced. vel al 
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guantilies and extents that it formerly Rad. Only it 
any man be at the charge of inning of tt. it seems by 
a decree of sewers he may hold it tll he be reim- 
bursed his charges. 7 F * Bet wt a te freely 
left again by the reflux and recess of the sea, the 
owner may have his land as before. if he can make 
omtgnerentewan” ** = * 

In Angell on Tide Waters, p. 265. it 1s said: 
This inerease (by reliction) has been known in 
some parts of the world to occur suddenly and to a 
very great extent. In such cases the land left dry 
by the receding of the water ts the property of the 
sovereign, as being a part and parcel of what 
previously was the sovereign demense. The right of 
property in the soil, in other words, ts not changed 
by such change of water. /e right of the riparian 
proprietors to their upland, which ts inundated by an 
encroachment of the sea and then left drv is still 
retained 

In AWad/rv vs. Norton, 29 Hun. 664, when the case 
was betore the Supreme Court. the Court said: 
**But we find nothing in the testimony which would 
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sustain us in holding that the plaintiff's grantors had 
lost title to the beach by reason of its overtlow or 
submergence by the sea. The deeds to plaintitt’s 
gvrantors bounded the land I>) the ocean. This 
carried the title to highwater mark. As late as 1858 
it was all solid beach, and you could walk down to 
the old high-water mark. The submergence of the 
beach was subsequent to that date. The law. of 
accretion applies between sovereign and subject the 
SaAMeC AS between subject anc subject. When lana is 
overtiowed and the advance of the sea ts so slow and 
vradual that its progress is imperceptible, the sover- 
elon acquire s title to the part ot the shore submerged, 
but when the sea suddenly inundates the land the 
subject retains the tithe to the land covered with 
water, = *= * the appellant cites Matter of Hull 


and Selby Railroad Co. (5 Mi. & W. 32/7) as holding 
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a contrarry doctine. The head-not- of that case is 
as follows: ‘If the sea, or an arm of the sea, by 
vradual and imperceptible progress encroach upon 
the land of a subject, the land thereby covered with 
water belongs to the crown: but the Court distinetly 
recognizes the principle that when the inundation ts 
sudden, there isno change in the tithe ot the sub- 
merged land. Lord Abinger, atter stating the 
principle contained in the head-note, says: ‘It ts 
difterent, indeed, where the change occurs by a 
sudden advance or recession of the water. ™ = * 

This right to regain the land rests solely On the 
principle that the tithe to the submerged lands 
remains in the riparian owner. * *° * Without 
entering into a discussion of the testimony we think 
it clear that the beach in front of plaintiff's property 
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did not wear AWAY yy imperceptible degress. = 
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Our conclusion ts. therefore. that the State did not 
vain title to the plaintitt’s lands by the overtlow of 
the ocean. * * * \s the land under water. 
therefore, belonged to the plaintift’s vrantors they 
remained owners when it reappeared above the sea. 
‘Ti the soil when covered by water belonged to an 
individual, then, though relicted, it continues to 
belong to him. (Angell on lide Waters. 265.) 
“When the land, as it stood covered with water, did 
by particular usage or prescription belong to a sub- 
ect. then the recessus mares as tar as the subjects 
particular interest went while it was covered with 
water, so far the vecessus miari ( Arancht epusdtent 
belongs to the same subject.” (Hale’s De Jure 
Maris. Stes 

In the New York Court of \ppeal in the above 
named case, 100 N. Y. 24. 53 Am. R. 206, the 
Court. by Ruger, C. ].. said: ‘*When portions of 
the mainland have been gradually encroached upon 
by the ocean so that navigable channels have been 
extended thereover. the people, by virtue Oo} their 
sovereignty over public highways, undoubtedly suc- 
ceed to the ( ontro] Or sur lH f hannels and the OWDCT- 
ship of the land under them 72 case of tls permanent 

quisition by the sea. It is equally true, however. 
that when the water disappears from the land, by its 
vradual retirement therefrom or the elevation of land 
by avulsion or accretion, 0 wn the exc/uston of the 
Wille) hy miifictal ntcans. ts proprietorship returns to 
the original riparian owners. * * Neither does 
the lapse of time during which the submergence con- 
tinues bar the right of such land owner to enter upon 


the land reclaimed. and assert his proprietorship.” 


Bion 

It seems to us clear that the owners of this prop- 
erty did not lose their tithe thereto by reason of the 
changes described, and that the State has not ac- 
quired any property therein. The sovereign suc- 
ceeds to the ownership of such islands and formations 
only as are originally created and located tn the tide- 
Ways outside of the boundaries ot property s bject to 
individual ownership.” 

Phe case Ol Vorris i's « /) ORC. 53 American Rep. 
215. fully illustrates this principle. It tully sustains 
the doctrine that where lands. an tsland in that case, 
have been submerged, and are atterwards restored 
or reclaimed, the owner of the land under the water 
OWDS the land AS it dppea&rs above the Water. See 
also Sedyewick X Wait (1) Trial Oy ‘Title to Land, SS 
123, 124. where the same principle is announced. 
Thus we find an unbroken line of authorities support- 
inv our proposition that there was no change Of 
boundary or loss of tithe occasioned by the action of 
the river in destroying the shore lands, and that the 
submerged lands were righttully and = properly re- 
stored. even though it was ettected by artificial 
means, either wholly or in part—by the building ot 
the dyke by the United States. 

Therefore, as the soil under the water where the 
land in dispute now stands belonged to the plaintiff's 
grantor, and, although they were submerged, they 
were never lost, and it is a matter of no importance 
to the plaititt or the defendants. or any one else, 
whether the lands when restored tormed from the 
shore towards the middle Ol the river. or began next 
the middle and tormed towards the shore: being 
upon his soil they were his in either case. and by all 
the law applicable to this case. ( Deerfield os. Ames. 
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17 Pick. 41 S. C.. 28 Am. Dec. 276 and notes). and 
we shall not discuss the question at length. 

As a sequel to the foregoing, we will call attention 
to the condition of afttairs in regard to the so-called 
island. It will be remembered this so-called island 
when it was originally surveyed was located on a par- 
ticular site, about two miles further up the river. 
\fter 1863. by all the evidence, the so-called Arsenal 
or Quarantine Island commenced to wash away. and 
as a result of such washing the whole island has 
washed away and no part of it as originally surveyed 
Is now in existence or above water. but the whole is 
entirely submerged or washed away and carried be- 
yond the original surveyed limits. 

Now we will concede that if by any means what- 
ever the island. as surveyed, be restored on its orig- 
inal site. it will belong to the defendant. but until that 
shall occur, we maintain the detendants have no 
claim to any lands in the Mississippi river, and cer- 
tainly not to the lands in dispute, as their island or 
otherwise, they being outside the boundaries of its 
lands, and within the boundaries of the lands of the 
plaintift. 

This necessarily results from the proper application 
of the principle involved in the cases and authorit‘es 
quoted above. 

Again, it will be remembered that when the allu- 
vion, ot which the so-called island 1S formed, WaS de- 
posited and appeared above the water, it was upon 
the soil of the plaintiff's grantor. which was then un- 
der the water. The Mississippi river is an unnavi- 
gvable stream, and the riparian owners upon its shores 
in Illinois take title to the soil under the water to the 
middle of the river, and they can not by any act of 
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any one, without their consent, nor by a recession of 
the river, be deprived of their right to the alluvion 
deposited upon their soil, or their rights as riparian 
owners to accretions formed on their tront. When. 
the waters of an unnavigable river recede from the 
shore, and form a new shore line, every one who ts 


owner of lands tronting and bounding on the river ts 


Fe 
entitled to a front on the new shore line. and to his 
proper share of the relicted land. as well as to his 
boundary upon the thread of the stream, but in no 
case can this right be followed so as to entitle him to 
carry it laterally across the line of his coterminous 
neighbor. 

In Valrv os. Norton, 1oo N. Y. 424. the Court 
said: ** The sovereign succeeds to the ownership of 
such islands and formations only as are originally 
created and located in tide ways outside ot the boun- 
daries of property subject to individual ownership. 
We are also of the opinion that the principles appli- 
cable to the apportionment of lands formed by accre- 
tion among the owners of contiguous uplands is 
quite controlling as to the rights of the respective 
parties in this case. Such owners are entitled to 
lands made by accretion or reliction in front of their 
property and contiguous thereto in certain propor- 
tions according to the formation of their respective 
shore lines. However such accretions may be com- 
menced or continued, the right of one owner of up- 
lands to follow and appropriate them ceases when the 
formation passes laterally the line of his coterminous 
nelohbor. * * * It would seem to tollow from 
the principles referred to that the owner of Long 
Beach could not, even if the process of enlargement 
and extension was effected by accretion. claim 
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beyond the point where such accessions began to be 
made adjacent to the property of adjoining owners, 
and as the line of each successive owner of uplands 
was reached in the process of extension, a new 
obstacle to the appellant’s claim would seem to arise. 
This result would occur undoubtedly after passing 
Hog Island inlet. as some of the land westerly there- 
of was originally solid beach, and occupied by the 
yrantees Ot Hempstead beyond the extension. of 
Long Beach ™ 

In the case at bar we have seen the land in dispute 
occupies the site, at least in) part. of what. in 1850 
and tor nearly twenty years aiterwards, was solid up- 
land and within the boundaries of the lands of 
Blumenthal. and in his actual possession, and the 
claim to this land by defendants is clearly violative of 
the principles of the case above cited and of the 
authorities there cited because those principles are as 
applicable to this case as to the case under consider- 
ation as the Courts and the text writers have tre- 
quently applied the same principles to cases arising 
upon our inland unnavigable rivers where the title of 
the riparian owner extends to the thread of the stream. 
Deerfield vs. Arms, 17 Pick 43 (S. C. 28 Am. Dec. 
276.) Aunghtis. Wilder. 2 Cush. 209. | Clark vs. 
(ampau, 19 Mich. 325. Gould on Waters. § § 162, 
163. Angell on Watercourses, $ $ 55 56 and notes. 

In (ark vs. Campau 1g Mich. 325, the Court said: 
This right to land under water, extending from the 
shore toward the center or thread ot the stream. has 
always been deemed as appurtenant to the shore 
itself. It has no reference whatever to the extent of 
the riparian owner's possessions back trom the shore 


and 1s the Same whether those possessions consist ot a 


deep parcel or a mere strip of shore. And this right 
to the covered lands in front has always been held to 
exclude any adjacent claimant from intercepting im any 
wav the jull exten! indicated by the width at the shore. 
without reference to whether the tract approaches the 
shore at right angles or diagonally.” 

In Sav Coty Gas Light Co. vs. Jrdustrial leorks, 
28 Mich. 182, the Court said: **In all cases of rivers 
and other running streams which serve as exterior 
boundaries, the common law, like the law of nations, 
recognizes the boundary as the middle of the stream, 
where there is no other intention manifested. Every 
proprietor whose rights are not terminated at the 
shore (as they were generally in) tide waters) has a 
right extending to that central tl read. and ve exe on 
either side reaches beyond wt. Whatever his” shore 
lines may be, his exterior line is in the middle of the 
stream.  -lccording/y ve other proprieior can awfully 
interpose so as to cut him of from that ime.” 

In view ot these principles it 1S Very clear that 
when the Arsenal Island washed away and_ the soil 
was carried beyond the boundaries of its lands. that 
did not give detendant the right to the lands of the 
person upon which the defendant might imagine 
some of it had lodged. Again, under the law of the 
state of Illinois where the riparian owner takes to the 
thread of the stream, there can not be accretions to 
the foot of an Island, because that would be. in this 
case, to do just what the Courts in the cases above 
cited, have declared can not be done, tor. As said by 
the New York Court of Appeals. the right of the 
owner of the Island to pursue the formation would, 
as soon as it passed the lateral lines of the riparian 
owners be upon their soil at the middle of the stream 
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or between that middle and the shore. and would 
encounter superior property rights of other persons 
the moment it reached the lateral lines of the riparian 
owners. And we respectfully maintain the result, 
accretions to the foot of the island, does not legally 
follow from the ownership of the bed of the river by 
the government. Sucha holding might. in a case 
like this, cut off the riparian rights of every riparian 
owner on the Illinois shore for ten miles down the 
river, if this sand bar should extend down the river 
that distance, for it would still be an aceretion to 
Arsenal Island if this land is. 

The case of Henson vs. Alorrow, 61 Mo., 3532. 
holds that accretions may attach to the foot of an 
Island and deduces this conclusion trom its other 
holding that the soil in the bed of the river belongs 
not to the riparian owners, but to the United States: 
a doctrine which is not held by any other court. and 
is certainly not held in [linois. where the land in 
question here lies. 

but this is not an accretion to Arsenal Island. 
neither ts it Arsenal Island. nor can anyone assert 
that the land in question contains or is composed of 
any particle of soil or sand of which that Is'and was 
formed. But even it it were, when it was carried 
beyond the boundaries of that Island the defendant 
lost its right to it, and especially when it was by the 
action of the waters of the river deposited upon the 
plaintift’s soil and within his boundaries: the idea 
such a deposition of alluvion on the lands of the 
plaintitt deprived him of that land is hardly deserving 
of consideration, and the idea of an island floating 
down the river and absorbing the soil under the 


water of every riparian owner over which it passes 
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would certainly POSSESS the merit Ot novelty lS a 
leval proposition, At any rate such results are 
beyond possibility in view of the principles announced 
by the highest Court of all the States. and laid down 
by all standard text writers. 

Having shown, as we certainly have, that Blumen- 
thal acquired title to the soil under the waters of the 
river to the thread or middle of the stream by his 
deed. or by his deeds, as color title, his possession 
of the uplands and payment of taxes for more than 
seven successive years, which made his title by limi- 
tation to the accretions good (Campbell vs. Laclede 
Gras Co., S4 Mo... 355.) that he never lost that title. 


and that the alluvion ot which the lands sued for ts 
composed was deposited upon that soil, it only 
remains to determine whether the plaintitt has 
acquired that title: and this depends upon the true 
construction ot the deed of December 13. 1873. from 
Blumenthal to Rutz and others. 

ltis a rule ot law that grants or deeds or to be 
construed according to the intention of the parties, 
which is to be ascertained trom the language of the 
deed, considered in connection with the surrounding 
circumstances, but in seeking tor this intention we 
must always keep in view another legal principle— 
that grants are to be construed most strongly against 
the grantor, which rule applies to matters of descrip- 
tion and questions of boundary as well as to any 
other part Oo] the deed, ( I/? iat/ [ON BS, Prot, Aard. 
z5cam. 510. Coflingham vs, Parr, 92 Ui.. £93.) 
It is also a rule ot law, in this State and in nearly all 
of the other States. that grants bounded upon rivers. 
or their margins, above tide water, carry the exclu- 


sive right and title of the vrantee to the soil under 
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the water to the thread of the <tream. unless the 
terms of the grant expressly declare the intention to 
stop at the margin, or denote it so clearly by the 
terms of the grant as to leave no doubt, and in the 
consideration of this question these rules must be 
kept In View, 

lt appears, as we have already seen, that. at the 
time of the execution ot the deed of December 23. 
(873. from Blumenthal to Rutz and others: 
Blumenthal was the owner of the soil under the water 
to the middle of the river: that his boundaries 
embraced the site of the lands tn dispute, and that 
part of these lands had then formed upon his soil. 
l’nder these circumstances he executed the deed 
above referred to, and by that deed he really conveys 
by two deseriptions—tirst. by a general description 
he conveyed the northwestern part of these surveys, 
1490, 150, 181, 1§2,.. 1§3. 154. 1§5§ and 156, with 
certain exceptions, containing 500 acres more or less. 
This deseription, which is good in itself. certainly 
conveyed the lands in dispute, because by a measure- 
ment these lands could be readily found, for cer/em 
‘ft guod certum veda: potest, and this makes it a case 
tor the application of the maxim. /a/sa denonstratio 
won noce!, tor itis said in Brown's Legal Maxims, p. 
*562, that **As soon there is an adequate and 
suthcient definition, with convenient certainty, of 
what is intended to pass by the particular instrument. 
a subsequent erroneous addition will not vitiate it.’ 

Theretore, when the grantor conveyed the north- 
western part OT these Surveys, whi h extended to the 
middle of the river tor their northwestern boundary, 
he evinced a general purpose, and a clear intention to 
embrace the lands to their entire extent to his north- 
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western boundary. and the particular matter of des- 
cription, which was superadded even though it be 
thought to be at variance with the general discrip- 
tion must be rejected AS a false demonstration or 
the deed must be construed. in accordance with the 
rule that itis to be taken most strongly against the 
vrantor, so as to give ettect to the general intention, 
because the most that can be said ot the particular 
matter is, that it may render it doubtiul whether it 
stops the boundary short of the middle of the stream 
or not. and in case there is doubt here. it must. as 
we have seen, be resolved against the vrantor. 
Richardson vs. Prentiss, 48 Mich. gt. Angell on 
Watercourses, $23. 


s another consideration which must 


ry 


\evain. there 
settle the construction of this deed in tavor of the 
plaintiff, and that is that the grantor after having, as 
we have seen, shown his general purpose and inten- 
tion to convey to the northwestern boundary of his 
land, and after having used the particular matter ot 
false demonstration, adds a clause which can have no 
other meaning or purpose than that the northwestern 
boundary of the grantor’s lands was to be the north- 
western) boundary of the lands granted by 
the deed under consideration, Phis clause reads as 
follows: ** Together with all rights as riparian owne1 
to the aceretion or sand bar lying northwestwardly. 
and between the extended lines, of said land herein 
described, situated in the County of St. Clair and 
State of Illinois.” 

We have seen that Blumenthal’s boundaries 
embraced this *taccretion or sand bar.” and that his 
rights as riparian owner were those of absolute own- 


ership of the river shore or bank and of the soil 
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under the water and above the water and within his 
boundaries. This then was a_ clear’ grant of 
Blumenthal’s rights as a riparian owner. and of the 
soil under the water and upon which the accretion or 
sand bar was located. for these were his rights as 
riparian owner far excellence. 

Besides, there is another thing in this connection 
which must not be overlooked, and that is the deed. in 
the third call of the particular description. ends the 
call. itis true, at low water mark. and then makes 
the tourth call as follows: thence down to the 
extended line between SUFVEYS rs6and 157. but down 
what it does not say. and we are lett to doubt and 
conjecture on the print. In view of the rules we have 
already mentioned, and according to another rule, 
or a different statement of the same rule. it will never 
be presumed that a riparian grantor reserves any- 
thing to himself in tront of riparian lands granted by 
him. but he must place the matter beyond doubt: 
and as he has not done so here we maintain the 
proper construction of the call last quoted is **down 
the rivers and so the boundary is upon the river. 

In order the better to illustrate these views we will 
quote trom a tew of the authorities referred to in the 
last paragraph ot our brie. 

In /2per os. Connelly, 108 Ill... 646. the dese ription 
was as particular as the particular part of the descrip- 
tion here, so tar as the deed went. and the Court 
said: ‘*The general doctrine that grants of land 
bounded upon rivers or their margins, above. tide- 
Water, Carry the exclusive rivht and title of the 
yrantor to the center thread of the current. unless the 
terms of the grant clearly denote the intention to stop 
at the margin of the river, has been too long estab- 
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lished, and too tirmly adhered to by this Court. to be 


now questioned, The question of inten- 


tion must be settled by the language of the deed and 
all the attendant circumstances in evidence. and not 
merely by the letter in the descriptive part of the 
deed, It does not really appear here, whetner 
the contract or the deed was prior in execution, but 
the firm presumption is that the contract was. and 
that the deed was executed in discharge or satisfac- 
tion of the contract. but even in that view the con- 
tract may be referred to as a circumstance showing 
the intention of the parties as respects the sale—not 
of itself conclusive, but to be considered in) connec- 
tion with other circumstances This contract. after 
the description of the property, had these words 
added: *Together with all water privileges, rights 
and immunities of the said party of the first’ part 
therewith connected.” This, in connection with the 
fact that there is no pretense that there are any water 
privileges, rights, ete.. connected with the tract. save 
those resulting trom the river beme the boundary on 


one side. renders it absolutely certain it was not then 


‘ 
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intended that Ae cefendant s rights shoud terminate a. 


How aptly this applies to this case, for, suppose we 
admit the particular description limited the grant to 
the water's edge, yet when we consider this additional 
vrant of riparian rights, it. in the language of the 
court above quoted, renders it absolutely certain it 
was not intended the grantees’ rights should stop at 
the water's edge, and when to this added grant we 
add the expressed intention of granting the north- 
western part of the surveys. it is absolutely certain, 
a demonstration, that the grant extended to the utter- 
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most limit of the grantor’s northwestern boundary. 

In Nechardson vs. Prentiss, 48 Mich. 88, the 
deseription in the deeed was. **so much ota reserved 
strip of land on Thunder bay shore as lies in_ the 
rear. and adjoining lot number tive, in block number 
two. in Hitehcock’s first addition to the village (now 
city) of Alpena, to extend no turther into the bay 
than six rods trom the rear line ot said lot number 
tive" 

Phe court, after laying down the general doctrine, 
that grants bounded on our rivers above tide-water, 
vo to the thread of the stream. said: ‘But when he 
(the owner) conveys with the water as a boundary, 
it will never be presumed that he reserves to himself 
proprietary rights in front ot the land conveyed, which 
he may grant to other s tor private occupation, or so 
occupy himself as to cut off his grantee from the priv- 
ileges and convemences which appertain to the shore 


‘ 
ose 


of navigable water. g 


lhe language in the 
deed, which has given rise to this controversy, 1s) in 
my opinion. no stronger than though the land sought 
to be conveved had been dsseribed by metes and 
bounds, running out six rods trom the rear of lot five. 
The conveyance purports to be ot lands: it 1s so 
much of a reserved strip as lies in the rear of lot five, 
but extending no further into the bay than six rods. 
The rights appuricnant to this land are not reserved, 
nor restricted in any way. and as the land conveyed ex- 
tends out and into the waters of the bay. all riparian 
rights pertaining thereto pass with it as part of the 
subject matter. Phere cannot be found In the deed 
that clear . decided language of a manifest attempt 
to limit the grant. which the law requires in order to 
vary the rule so firmly established. under which ri- 
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parian rights follow a conveyance of the upland bank, 
or shore.”* In this case the defendant claimed title 
under a deed made subsequently to complainants 
from the complainant's grantor, of lands in the water 
and in front of the complainant's lands as above de- 
scribed, but the court enjoined him) trom) improving 
them. 

In Ance/and vs. Lanlalkenburgh., 46 Wisc. 434 
(32 Am. R. 719). ‘tit was held that the grantee of a 
lot bounded by al priblie street “ * takes to the 
centre of the street. * * unless the street is 
expressly excluded trom the grant’ and in /ederich 
ms I Owe Te Ri GK, }2 Wis... Pp. 201, it said **that 
a riparian owner upon a river or stream. navigable 
or unnavivable, take, in the absence of express limi- 
tation in title to the thread of the stream.’ The 
case of Norcross os. Griffiths, 65 Wise... 599. holds 
the same doctrine, and is a very instructive case. 

In /felmer vs. Castle, 109 Ul... € 35. which ts a case 
Ot particular description, the court said: **A\ vyrant 
of land bordering on a highway or river carries the 
exclusive right and title in the highway or river to 
the center thereof. * * unless the terms of the 
vrant clearly indicate an intention on the part of the 
grantor to contine the grantee to the edge Or Mafr- 
on. 

We shall not pursue this subject further. but will 
refer the court to the other cases cited to the last 
paragraph of our brief. which turnish many and 
varied applications of this rule. and say that by every 
rule applicable to this question the vrantees in the 
deed of Dec. 23. 1873. 
the water to the middle of the river, in other words. 
they took title to everything Blumenthal had within 


took title to the soil under 
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his boundaries, and having so taken title the plain- 
tift’s title to the lands in dispute ts well made out. 

We vyave in evidence the confirmation of the surveys 
to the persons named in the State Papers, in order 
to show the title out of the United States, and pro- 
duced our deeds, proved our claim and color of title, 
which the Courts presume was made in good faith, 
proved possession and payment of taxes under the 
color of title lor more than SECVCT) SUCCESSIVE years, 
and this is vood title to those lands. (See cases 
cited to paragraphs fourteen and titteen of our bret. ) 
Besides. Blumenthal was in possession of these lands at 
the time of his conveyance, exercising acts of owner- 
ship over them, by leasing them and taking the rents 
and claiming to own them, and this is Arriva fact 
evidence of title ino him, which by his deed he con- 
veyed. His possession being under deeds, tt was co- 
extensive with the boundaries ot his deeds. 

In conclusion we will say. as we have already said. 
when Blumenthal purchased he took title to the soul 
under the waters of the Mississippi river to the middle 
of the stream, that that middle line. which was the 
northwestern boundary line of his lands, has not 
changed since 1850. as the action of the water in 
sweeping away the Illinois shore after 1863 did not 
change it: that the lands or sand bar or island in dis- 
pute were upon his soil and were his soil, to which he 
never lost title, until he conveyed it to plaintiff, and 
which were wm large part actually occupied by him 
until after 1865 or 1866: that he did CONVEY it to the 
plaintitt, who is now the owner in fee: that these 
lands being in Illinois it can not make any difference 
what rules of preperty Missouri may promulgate as 
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to lands within its confines, but this case must be 
determined by the laws of this State. 

We. theretore. submit the cause, conhdently 


the law applicable to those facts, the judgment of the 
Circuit Court is right and should be affirmed. 
Respectfully Submitted, 
A. S. WILDERMAN, 
Of ( O71d/N5C7 Jo) Deft. fii lirror. 


believing that upon the tacts of this case and under | ° 
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LEWIS FE. WATERMAN VS. JAMES A. MACKENZIE ET AL. 1 


1 The President of the United States of America to James A. 

[v.s.] Mackenzie & Samuel R. Murphy, Greeting: 

You are hereby commanded that you and each of you personally 
appear before the judges of the circuit court of the United States of 
America for the southern district of New York,in the second circuit 
court, in equity, on the first Monday of June, A. D. 1886, wherever 
the said court shall then be, to answer a bill of complaint exhibited 
against you in the said court by Lewis E. Waterman, and do further 
and receive what the said court shall have considered in that behalf; 
and this you are not to omit under the penalty on you and each of 
you of two hundred and fifty dollars. 

Witness Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, at the city of New York, on the 
24th day of April, in the vear one thousand eight hundred and 
eighty-seven, and of the Independence of the United States of 
America the one hundred and tenth. 

TIMOTHY GRIFFITH, Clerk. 

W. S. Lf GAN, Complainant's Soe r. 


The defendants are required to enter appearance in the above 
cause in the clerk’s office of this court on or before the first Monday 
of June, 1887, or the bill will be taken pro confesso against them. 

T. G., Clerk. 


2 [ herebv certify that on the 24th day of April, 1886, at the 
city of New York, in my district, 1 personally served the 
within subpeena upon the within-named James A. Mackenzie and 
Samuel R. Murphy by exhibiting to each of them the within orig- 
inal and at the same time leaving with each of them a copy thereof. 
Dated April 24, 1556. 
M. T. McMAHON, 
United States Marshal, Southern District of New York, 
by GEO. H. HOLMES, Deputy. 


[Endorsed :] U.S. Cireuit Court. Filed April 28, 1886. Tim- 
othy Griffith, clerk. 


3 Circuit Court of the United States for the Southern District 
of New York. 


Lewis E. WATERMAN, Complainant, 
against ‘ 
James A. MacKENzIE and Samvet R. Murpny, De- | 
fendants. 


In Equity. 


To the honorable the judges of the circuit court of the United States 
for the soutbern district of New York: 

Lewis E. Waterman,of Brooklyn, New York, and a citizen of the 
State of New York, brings this his bill of complaint against James 
A. Mackenzie and Samuel R. Murphy, of New York city, New York, 
and citizens of the State of New York. 
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And thereupon your or nplains and says that heretofore 
and before the 19th day of September, 1583, your orator, a citizen of 
the United States and then of Brooklyn, New York, was the original 
and first inventor of a new and useful improvement In fountain pens, 
not known or used DS others and not patented or described in any 
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LEWIS E. WATERMAN VS. JAMES A. MACKENZIE ET AL. 3 


And your orator further shows unto your honors that the said de- 
fendants have derived and received and are still deriving and re- 
ceiving from the aforesaid wrongful use of said invention large gains 
and profits, but what amount of such gains and profits have been 
so derived and received by said defendants your orator does not 
know and cannot set forth, but prays that said defendants may be 
required to make a discovery as to their use of said invention and 

ll gains and profits received by them therefrom or by means 


of all g 
thereof. 

And vour orator further shows unto your honors that the said de- 
fendants have been warned and requested to desist and refrain from 
said infringement and said unlawful and wrongful acts, but that 
Said warning and request and notice has been wholly disregarded 
by said defendants, and that said defendants still continue the in- 
fringement and unlawful and wrongful acts as aforesaid. 

In consideration whereof and forasmuch as your orator can have 
ite re hef except ae this honorable court, to the end, there- 


ho ad qui I 
fore, that the said defendants may, li they can, show why your 
orator should not have the relief hereby prayed and may, upon 
their several and corporate oaths and according to the best and 
utmost of their several and respective know lé dye . remembrance, in- 
formation, and belief, full, true, direct, and perfect answers make to 


the premises and to all the several matters hereinbefore stated and 


charged as fully and particularl\ us if severally and sepa- 
6 rately interrogated as to each and ev ry ol said matters, and 


that they may be required to make discovery and disclosure 


of all gains and profits derived and received from such unlawful 
and wrongful manufacture, construction, 
and that they Mav he at ereed to account tor and with and pay over 


to vour orator the prolits by them acqgulre d and the damages suf- 


ise. or sale us aforesaid, 


fered by your orator from the aforesaid unlawful and wrongful acts— 

And may it please your honors, the premises considered, to grant 
unto vour orator the writ of injunction, issuing out of and under the 
seal of this honorable court, perpetually enjoining and restraining 
the said defendants and each of them, their and each of their agents, 
servants, workmen, employees, and attorneys, and each and every 
of them, from directly or indirectly making, using, selling, or offer- 
ing for sale any fountain pens containing or embodying the said in- 
vention granted by said letters patent as aforesaid, and from in- 
fringing upon or violating the said letters patent by the use or sale 
of said fountain pens or said invention or improvement In any way 
whatsoever. 

And mav it please your honors. the premises considered. to grant 
unto vour orator the writ of subpeena, issued out of and under the 
seal of this honorable court, to be directed to the above-named de- 
fendants, James A. Mackenzie and Samuel! R Murphy, and each of 
them, thereby commanding them and each of them, at a certain 
day and under a certain penalty therein to be limited, personally to 
be and appear before your honors In this honorable court and then 
and there full, true, and perfect answers make to all and singular 
the premises, and further to stand to, perform, and abide such fur- 
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ther order, direction, and decree therein as to your honors shall seem 
meet. 

May it please your honors to grant to your orator a provisional 
or preliminary injunction, issuing out of f and under the seal of this 
honorable court, enjoining and restr: alning r the de fendants, their at- 

torneys, solic itors, clerks, servants, workmen, and agents, to 
the same purport, tenor, and effect hereinbefore prayed for 
in regard to the.said perpetual injunction. 

And your orator will ever pray, Xe, : 

LEWIS E. WATERMAN, 
Complainant. 
W. S. LOGAN, 


Complainant’s Solicitor, and of Counsel. 


STATE oF NEW YORK, ) 
( uly and ( ounty of Ne i ork. ‘ac 


' 7 . . 7 al r 7 
Southern District of New York. 


Lewis FE. Waterman, being duly sworn, deposes and says that he 
is the complainant in the foregoing bill of complaint named, and 
has read the same and knows the contents thereof; that the said 
bill of complaint is true of his own knowledge, except as to the 
matters which are therein alleged to be stated on information and 
belief, and as to those matters he believes it to be true. 


LEWIS E. WATERMAN. 
Sworn to before me this 24th day of April, 1886. 
GEORGE C.. BRAINERD, 
LL. s. | d \oltary Public, Kings County, New York. 
Certificate filed in New York county, 


Endorsed : , Ss. elreult court tor the southern district of New 
York. Lewis kk. Waterman vs ae A. Mackenzie & Samuel R. 


Murphy. Bill of complaint. _ . Logan, ecomplainant’s solicitor. 
U.S. cireuit court. Filed Ap'l 24, 1856. Timothy Griffith, clerk. 
8 Circuit Court of the United States for the Southern District 


New York. In Equity. 


Lewis kk. WATERMAN, Complainant, ) 


JAMES A. MACKENZIE and Samvuer R. Murpny. Defendants. } 


The joint and several plea of James A. Mackenzie and Samuel R. 
Murphy, defendants, to ‘the bil of complaint of Lewis E. Water- 
Inan, complainant. 


These defendants, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said complainant's bill 
of complaint mentioned an J contained to be true in such sort, man-. 
ner, and form as the same are therein set forth and alleged, for plea 
to the whole of the said art say that said complainant was not at 
the time of the filing of the said bill of eomplaint possessed of either 
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the letters patent of the United States, No. 295,040, granted to him 
on the 12th day of February, 1884, and bearing that date, on which 
said letters patent said bill of complaint was brought, or an exelu- 
sive right under sald letters patent LO the whole or any specified 
part of the United States, for that the said complainant, after the 
granting of said letters patent to him and prior to the filing of the 
said bill of complaint, to wit, on the 15th day of February, 1884, 
by an instrument in writing bearing that date, and by him signed, 
sealed, and delivered, sold, assigned, transferred, and set over unto 
Sarah E. Waterman, of the city of Brooklyn, in the State of New 

York, the alleged Invention deseribed and specified in said 
9 letters pal ot, and also the said letters patent and the entire 

interest in sald alleged Invention and letters patent, which 
instrument was duly recorded in the Patent Otlice of the United 
States on the 27th day of March, 1554; that thereafter, to wit, on 
the 25th day of November, 1554, the said Sarah E. Waterman, 
being possessed of the saia alleged invention and letters patent and 
the entire interest in said alleged invention and letters patent, by 
an instrument in writing bearing that date and by her signed and 
delivered, sold, assigned, transferred, and set over unto the firm of 
Asa L. Shipman’s Sons, of the city of New York, its successors and 
assigns, the said alleged invention and letters patent and the entire 
interest in said alleged invention and letters patent, which instru- 
ment was duly recorded in the said Patent Othee on the 29th day 
of November, 1884: that after the execution of said last-named in- 
Strument, to wit. On the 2th day Oo] Nove mber. LSS4, the said firm 
of Asa .. Shipman’s Sons, being posse ssed of the said alleged inven- 
tion and letters patent and the entire interest in said alleged inven- 
tion and letters patent, by an lostrurment In writing bearing that 
date and by it sign d and delivered, sold, assigned, and transferred 
unto Asa L.. Shipman, of the city Ol Ni W York, the sald alleged In 
vention and letters patent and the entire interest in said alleged 
Invention and letters patent, which instrament was duly recorded 
in tne said Patent Office on the 29th dav of November, 1884; and 
that the said Asa L. Shipman continued to be possessed of the said 
alleged invention and letters patent and the entire interest in said 
alleged Invention and letters patent Irom the said 25th day of No- 
vember, 1854, until and including the tinve of the filing of the said 
bill of complaint. 

All of which matters and things these defendants do aver to be 
true, and do plead the same to the whole of said bil] : and thre sc de- 
fendants humbly pray the judgment of this honorable court whether 
they ought to be compelled to make any other or further answer 

to the complainant’s said bill, and humbly pray to be 
LO hence dismissed with their re asonable COSsts and charg S in 

this behalf most wrongfully sustained. 
JAMES A. MACKENZIE. 
SAM’L R. MURPHY. 
PHILIP J. O'REILLY, 


Solicitor and ore ounsel lor De lendant: 
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[ certify that in my opinion the foregoing plea of James A. Mac- 
kenzie and Samuel R. Murphy, defendants, to the bill of complaint of 
Lewis ki. Waterman, complainant, is well founded in point of law 
and proper to be filed in the above cause. 

PHILIP J. ORETLLY, 
Counsel for Defendants. 


UNrirep STATES OF AMERICA, ) 
Nouthie ri Dis five / at Nev Vork. ros . 
State, City, and County of New York, } 


James A. Mackenzie and Samuel Rh. Murphy, the defendants above 
named, being severally duly sworn, each for himself deposes and 
says that he has read the foregoing plea to the bill of complaint of 
Lewis E. Waterman, the complainant in the above-entitled suit; that 
the same is not interposed for the purpose of delaving said suit or 
any proceeding therein, and that the said plea is true in point of 
fact. 

JAMES A. MACKENZIE. 
SAML R. MURPHY. 
Subseribed and sworn to before me this Ist day of July, 1886. 


THOMAS J. PHILLIPS, 


[SEAL Notary Public. Kings ( ounty. 
Certificate filed in New York county. 


Endorsed: U.S. cireuit court, southern dist. of New York. In 
equity. Lewis EF. Waterman vs. James A. Mackenzie and Samuel 
R. Murphy. Plea. Philip J. O'Reilly, defend’ts’ solicitor, 82. Park 
Place, New York city. U.S. cireuit court. Filed July 3, 1886. 
Timothy Giriflith, clerk. 


1] (ireuit Court of the United States for the Southern District 


Lewis E. Waterman, Complainant, 


; 
' 


: ' In Equity 
James A. Mackenzie & SAMUEL R. Murpny, De- | Equity. 


; . ‘ 
’ , ‘ , r¢ 
See eaereae ; J 


The replication of Li WIs le Wat rmoah, plaintiff, Lo the joint and 


} 


several plea of James A. Mackenzie and Samuel R. Murphy, de- . 
fendents. 


The replant, saving and reserving unto himself now and at all 
times hereafter all and all manner of benetit and advantage of ex- 


ception which may be had or taken to the manifold insufficiencies 

of the said plea, for repheation thereunto says that he will 
12 aver, maintain, and prove his sald bill of complaint to be true, 

certain, and Sul cient 1hh law LO be answered unto, and that 
the said plea of the said defendants 1s uncertain, untrue, and in- 
sufficient to be replied unto by this repliant, without this, that any 
other matter or thing whatsoever in the said plea contained mate- 
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rial or effectual in the law to be replied unto and not herein and 
hereby well antl sufficiently replied unto, confessed or avoided, 
traversed or denied, is true. 

~All which matters and things this repliant is and will be ready 
to aver, maintain, and prove, as this honorable court shall direct, 
and humbly pray- as in and by his said bill he has already 

prayed. 
13 W. 8S. LOGAN, 


} 
( omplainant’s Soli “ator. 


Endorsed: U.S. circuit court. Lewis FE. Waterman, plaintiff, v. 
James A. Mackenzie and Samuei R. Murphy, defendants. Replica- 
tion. W.S. Logan, att’y for complainant, 54 William street, New 
York citv. U.S. cireuit court. Filed July 8, 1886. 


kerk ib ifs Oj ré af 


Circuit Court of the United States. Southern District of New York. 
In Equity. 


Lewis E. WatrerMan, Complainant, ) 
against > 
James A. MacKenzie and Samuet R. Murpny, Defendants. } 


Proofs taken by the respective parties in the above-entitled suit, for 
it aring on the issue raised by the pli a of the defendants therein, 
before me, George C. Brainerd, a notary public in and for the 
county of New York, in the State of Ni W York. 

NEW YORK, September 15th, 1886. 

Present: W.S. Logan, counsel for complainant; Philip J.O’Reilly, 
counsel for defendants. 

It is he reby stipulated and agreed that testimony on behalf of 
either party to the above-entitled suit may be taken before George 
C. Brainerd, a notary public in and for the county of New York, in 
the State of New York, with the same effect as if taken before one 
of the standing examiners of the court. 

Dated Septem ber 15, LSS6. 

W. S. LOGAN, 
Complainant's Solicitor. 
PHILIP J. O'REILLY, 


Le fe ndants’ Solicitor. 


lo Counsel for defendants puts in evidence a certified copy 
from the records of the United States Patent Office of each of 
the following documents : 

1. A convevance from Lewis E. Waterman to Sarah E. Water- 
manon the 18th day of February, 1554, bearing that date and re- 
corded On the 27th day of March, LSS4. The sume is marked De- 
fendants’ Exhibit No. 1. 

2. A conveyance from Sarah E. Waterman to the firm of Asa 
L. Shipman’s Sons on the 25th day of November, 1554, bearing that 
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date and recorded on the 29th dav of November, 1884. The same 
is marked Defendants’ Exhibit No. 2 17 


» \ couv Valier irom th tirm of Asa F Shipman Sons to Asa 
L. Shipman on the 25th dav of November, 1SS4, bearing that date 


— 


and recorded on 1 29th day of December, 1884. The same 1s co 


‘ apr ’ “igi ) " , ,% . ’ . . % = 
Counsel for complainant admits that the bill of complaint in this th; 


‘ i 

suit Was ft] lon the B4th day t Any ISSO 
Counsel for complainant puts in evidence a license agreement 
dated November 2Oth, 1SS4 The same Is marked “¢ omplainant’s 


Defendants’ counsel objects to the introduction of the last-named 
alleged paper on the ground that its execution is not proved, and 


(founsel tor tidy? wan So DUIS Tn evi len aI convevance from 
Sarah E. Waterman to Lewis E. Waterman, dated April loth, TSS6, 
and recorded April Zed. 1SS6 fhe same is marked “ Com plain- 


16 Counsel for the complainant calls as a witness WALTER 8. bi 
LOGAN, Who, being duly sworn, deposes and testifies as fol- ti 


i di 


lam well acquainted with Sarah E. Waterman and Lewis E. 
Waterman and have been for a long time past. [ know the hand- 
writing of both t sald Sal Ic. Waterman and the said Lewis E. 
Waterma ive s | rite frequently lhe signatures, 
Sarah FE. Waterman and Lewis k. Waterman, te Complainant's Ex- 5 
hibit A are ln th handwriting of th said Sarah Waterman and 
the said Lewis E. Waterman, respectively, and are their signatures. 


Ww 


1X Q. Are vou the counsel of said Lewis and Sarah Waterman? 
A | am the counsel of t said Lewis bk. Waterman. | have been 
such counsel since the mencement of this action ls 
2X Q. From whom did you obtain this paper, Exhibit A? 
A. From Lewis Ek. Watermat | st saw it something like a vear 
ago, | think, in Mrs. Waterman's possession. [ then had possession } 
of it from time to time until, I think, some time in April last, sinee 
which time lL have had exclusive possession of it. | know that it 
has been in mv hands ever since late of the acknowledgment 1 
upon it the acknowledgment was taken before me as a notary 


ad 


? ’ . - 
sa? " " se f ¢ ; ‘ rss? ’ . ‘ ’s% " 7 , } , ss? | 


+} ryaotripryy ' ' + af ‘ , | +] } _ 
SECT Lis SLE CUEEEO TI ij 2SUSS i “CVOCPOUL TROLLS before 
, ’ j 4 1 9 7 , , j . 

the date of the acknow ony Was signed and executed 


hefore ePLVver si i a { Sill > sii i li Is now, with the 


exceptlioll Of tbe uacnhnowilicdgmenbkll, W i) Was SUDSE pli Huis put Upon 


3X Q. Look at tue last page of said instrument, and on the 
eof, and state whether or not the figure 20 and the 
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word “ November” and the figure 4 are in your handwriting. 
17 A. My impression is that it is not. I have no recollection 
of writing it. 
4X Q. Do you know why this alleged paper has not been re- 
corded ” 
A. I only know why I have not recorded it since I have had it; 
that was because I did not think it nec ssary. 
5X Q. Do you know what person drew this alleged paper? 
A. I do not. 
WALTER S. LOGAN. 
Subscribed and sworn to before me this loth day of September, 
LSS. 
GEORGE C. BRAINERD, 
Notary Public, New York County. 


, 


NEW YorkK, September 29, 1886—2 p. m. 
Present: Counsel for respective parties, as betore. 


Mrs. Sanan E. WATERMAN, a witness produced and sworn on 
behalf of the defendants, deposes and says as follows, In answer to 
interrogatories propounded to her by Philip J. O'Reilly, counsel for 
defendants: 

1 Q. Are you the wife of Mr. Waterman, the complainant? 

A. | itil 


Z 7, lt appears that you have been the owner of the patent on 


which this suit is brought. How many licenses, if any, have you 


? 
, 
‘ 
~ 


granted under that patent? 

A. None, only to my husband 

3 Q. How many have you granted to him ? 

A. I think there is only that one before the Shipman’s, 
ls i \) What do you thea by the « x pression “that one?” 
A. Well, I mean the license that I gave Mr. Waterman in 

November, which is, | think, the onl lice hse Ob record. 

5 ). What do you Inean by the CXPFession ~ On record % in your 
last answer? 

A. Any written agreement. 

6Q. Had you an unwritten agreement before that with your 
husband in the matter? 

A. No, sir. 

7 Q. When you became the owner of the patent in February, 
LSS4, how did you work the patent, if at all” 

A. Through mv husband 

8 Q. In what way’? 

A. By manufacturing and selling the pens 

9 Q. Hlow long did you continue to work the patent in this way? 

A. Until the written agreement was signed 

10 () What were the terms of the written agreement t 

Objected to on the ground that the writing speaks for itself. 

A. He was to be sole licensee and manufacturer under the patent. 


yp, 


2—3 10 
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11 Q. And what were you to receive for giving him this right? 
same objection. 


A. Rovalty 
12 Q. How much royalty ? 


Same ove cLION. 


A. I decline to answer. 
Ls «. Why ao you decline to answer ? 
A. Well, I think that is a personal matter between myself and 
husband, and does not concern any other parties. 
10 lt. Was any rovalty paid you under the agreement” 


. 4 
, "7 . ‘ . 7 * " ] > 2% \ . . | . ’ ] + °¢ ‘ id . .7 
A. fhe agreement was made In November, and lt Was pala sone 
I Lidl 
® } '* z= , . . oe ‘ | i ‘ . > ‘ . 9 
ib {) At Whose i PDStiPPaeiOll Wills Lie written agvreehlil nt made . 


(directed to as immaterial 
. 


A. At Mr. Waterman's 

17 Q. Who drew the agreement up? 

A. A lawyer, Mr. Edgecomb 

IS Q. When was the agreement drawn up by him, Mr. Edgecomb ? 

A. Well. dont know the date. i Novem bi ¢ Ile had it all 
ready when I went over for it 

19 (). ln what vear was the November of which you speak * 

A. In 1884, | think. Iam not sure. I would not want to swear 


}, 


to dates anvhow 
20 @. Did you sign the written agreement’ 
A. I did. 
zi Ww In whose presence and where? 
A. | think signed it in Mr Kdgecombs othece | could not tel] 


in whose presence. My husband was there and Mr. Edgecomb and 


; 


a set of cle 
22 Q. After signing it what did you do with the written agree- 


A. I didn’t do anything with it. Mr. Waterman kept it 
23 Q. Did your husband sign the paper also ? 


act) 
’ 


. 7 ’ . 
Obi cled to as the paper speaks for 
’ . 


A. If it was necessary for him to sign it, [ suppose he did so. 
If not, | suppose he did not. I suppose it was not necessary for 
him to sign it, inasmuch as I was giving him a license. 

20) 24 \ Do you ren mber the reneral contents of the said 
agreement ¢ 
A. No; never committed it to memory. 
¥5 Q. Before sig t| n agreement had you given your 
husband a verbal license to make and sell under the patent? 
A. It was so understood between ourselves. 
26 Q. Would you now recognize the written agreement ? 


A. 1 could recognize my signature. 


ihe 


OR. 
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27 Q. Could you tell the date when you put your signature on it? 
A. No. 
28 Q. Please look at the paper marked “ Complainant’s Exhibit 
A” and state when you first read it. 
A. I don’t remember. 
2d \). Have you ever read it? - 
A. I read it at the time I signed it. 
00 Q. When was that? 
A. According to the date here in the paper, November 20, 1884. 
31. Will you and do you swear that you signed that paper on 
the 20th day of November, 1884” 
ass do, decidediy. 
2 Q. How are you enabled to be so positive on the matter 
A. Because I never signed but this one. 
> @. Is that the only reason ? 
A. I think that is suthcient. 
4. And it is the only reason you can give? 
A. It is. 
35 Q. How many copies of such writien agreement did you sign? 
A. Whatever was Hhece Ssary LO be s1ome dd. 


agreement the same on November 20, 1854, as they now are? 
Thev were the same. 
ot ]. How do you know that? 
Because I saw it. 
2] Ste: (). Why did you not have the agreement recorded at 
Washington ” 

A. I left that to the lawyer Lo do just as he saw fit to do about it. 

39 Q. What do you mean, in your answer to Q. 19, where you 
say you would not want to swear to dates? : 

A. Because I do not remember dates. ‘They make no impression 
on me whatever. They make but a faint impression. 

40 Q. In your conveyance ol the patent to Asa .. Shipman’s 

Sons you Say thi: il the pate nt is free trom all iIncumbrance exce p ta 
eones to your aia to make and sell pens under the patent. 
Did you there mean the verbal license that was given be fore the 
written agreement? 

A. I meant all the license that was ever given—that is, the written 
ae That covered all. 

41. What, then, did the firm of Asa L. Shipman’s Sons get by 
your paper to them if your husband had theretofore the exclusive 


i 


right to make and sell under the patent 


Obj. ‘cted to on the ground that it called for the witness’ construe. 


_ 
tion of the written agreement and not for a fact. 


A. I did not give them anything. They had no authority to own 
the patent at all. ; 

12. Q. Did the firm of Asa L. Shipman’s Sons know of your 
writte n agreement with your husband at the time of your convey- 


\ 


ance to s: aid firm °* 
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Objected to as immaterial. 


ae presume thre y did. 

43 Q. Whiv do you so presume ? 

A. | suppose my husband explained everything to them. 

22 Cross-examination by Mr. LoGan, counsel for complainant: 

44 XQ. Please look at Complainant’s Exhibit A, now shown you, 
particularly at the signatures, and state whether you know the sig- 
natures. 

A. I know those signatures; they are mine and my husband’s. 

45 XQ. Do you remember the occasion of your executing the 
paper already in evidence as Def ndants’ Exhibit No. 2, being the 
mortgage to the Shipmans ? 

A. I do not. 

46 X Q. Was this license to your husband, Complainant’s Fy. 
hibit A, executed before or after the Shipman mortgage, Defendants’ 
Kexhibit 2°” 

A. It was given before. I mean the written license was given 
firstto Mr.Waterman and the mortgage afterwards to the Shipmans. 


Redirect: 
47 Q. About how long a time elapsed between the giving of tbe 


two papers? 

A. I don’t know. I think they were both in the same month. 
[ cannot tell the number of days 

18 Q. What was the necessity of there being a written agreement 


between you and your husband in the matter? 
Objected to as immaterial. 


A. There was no special reason, except that we thought it was 
best to have it so. 
49 (). When did you next see the written agreement after your 
signing it? 
A, did not have it after | signed it. 
SARAH E. WATERMAN. 


Subscribed and sworn to before me this 30th day of Septem ber, 
1SS6. | 
GEO. C. BRAINERD, 

Notary Public. 


99 DEFENDANTS Exutrprr' No. 1. 


mat 


DEPARTMENT OF THE INTERIOR, 
UNiTeD Strares Patent OFrFIce. 
To all persons to whom these presents shall come, Greeting: 

‘This 1s to certify that the annexed is a true COPY from the records 
of this office of an instrument of writing executed by Lewis E. 
Waterman February 13, 1584, and recorded in Liber H 31. page 
200. Said record has been carefully compared with the original 
and is a correct transcript thereof. 
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In testimony whereof I, M. V. Montgomery, Commissioner of 
Patents, have caused the seal of the Patent Office to be 
[SEAL. | affixed this 20th day of May, in the year of our Lord one 
thousand eight hundred and eighty-six, and of the Inde- 
pendence of the United States the one hundred and tenth. 
M. V. MONTGOMERY, 


Commissioner. 


Whereas I, Lewis E. Waterman, of Brooklyn, in the county of 
Kings and State of New York, did obtain letters patent of the 
United States for a certain invention, being an Improvement in 
fountain pens, which letters patent are numbered 293,545, and bear 
date the twelfth day of February, in the vear one thousand eight 
hundred and eighty-four; and whereas Sarah KE. Waterman, of 
the said city of Brooklyn, is desirous of acquiring the entire interest 
in the same: 

Now, therefore, to all whom it may concern, be it known that 
for and in consideration of the sum of one dollar to me in hand 
paid, the receipt of which 1S hereby acknowl dged, I the said Lewis 
KM. Waterman, do hereby sell, assign, transfer, and set over unto the 

sald Sarah Ie. Waterman, her hers and assigns, all the right, 
24 title, and interest, claim or demand of any character or descrip- 

tion whatseever, legal orequitable, which I havein, to, under, or 
by virtue of the said invention and in, to, under, or by virtue of the 
letters patent therefor aforesaid, the same being the entire interest 
therein; to be held and enjoyed by the said assignee for her own 
use and behoof and for the use and behoof of her legal representa- 
tives to the full end of the term for which said letters patent are or 
may be granted, including any reissue, division, renewal, or ex- 
tension thereof, as fully and entirely as the same would have been 
held and enjoved by me had this assignment and sale not been 
made. 

And I covenant to and with said assignee and her legal represent- 
atives as follows, to wit: 

1. That I have full right to assign said invention and letters 
patent in manner and form as above written, and that the interest 
herein conveyed is free from all prior assignment, grant, mortgage 
license, or other Incumbrance whatever. 

2. ‘That no letters patent for the said invention have been applied 
for by or granted to me or my legal representatives or any other 
party, with my knowledge and consent, In any country other than 
the lL nited States, bearing date Prior LO the date of the letters patent 
of the United States herein conveye d, 

3. That I have done nothing and will do nothing to impair the 
title herein conveyed, but will at any and all times co-operate with 
said assignee in asserting, maintaining, and defending the same, 


_ 


sald assignee detraving all costs and cl urges, including reasonable 
compensation for time spent in this behalf and all proper expenses 
thereby incurred. 

4. That I will, whenever the legal counsel of said assignee or her 


, 


legal representatives shall advise me that a reissue of said letters 
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patent is lawful and desirable, sign all lawful papers, make all 
rightful oaths or aflirmations, and do all legal acts necessary 
25 or expedient to the procurement of such reissue without 
charge to said assignee, but at her expehse. 
[In testimony whereof I have hereunto set my hand and affixed 
my seal this thirteenth day of Fe bruary, A. D. 1884. 
LEWIS FE. WATERMAN. 
In presence of— 


DAN L W. EDGECOMEB. 
Recorded Marelh 27. 1SS4. 
DEFENDANTS Exuipir No. 2. 


DEPARTMENT OF THE INTERIOR, 
UNitep STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed Is a true copy from the records 
of this office of an instrument of writing executed by Sarah EF. 
Waterman November 25, 1884, and recorded in Liber W 52, page 
224. Said reeord has been carefully compared with the original 
and is a correct transcript thereof. 

In testimony whereof I, M. V. Montgomery, Commissioner of 

Patents, have caused the seal of the Patent Office to be 
[ SEAL. | aflixed this 2Oth day of May, in the year of our Lord one 

thousand elolt hundred and { lglity-six, and of the [nde- 
pendence of the United States the one hundredth and tenth. 


M. V. MONTGOMERY, 


f Ori NISSiONe - 
26 Liber W 32, p. 224. 
M rlqgade Assiqnment. 


W hereas Lewis i. Waterman, ot brooklyn, in the COUNnLYV of 
Kings and State of New York, did obtain two letters patent of the 
United States for a certain Invention, which letters patent are num- 
bered respectivel\ to, bearing date the 12th day of February, 
ISS4, and 907,755, bearing date the 11th dav of November, 1854, 
both of said patents being for Improvements In fountain pens; and 

Whereas Sarah le Wate rman, ol thi sald city of brooklyn, is the 
sole and entire owner of both said letters patent - and 

Whereas the firm of Asa L. Shipman’s Sons, of the city, county, 
and State of New York, is desirous of obtaining an interest in said 


— 


letters patent : 

Now, therefore, to all whom it may coneern, be it known that 
for and tn econsiderat he sum of six thousand five hundred 
dollars to me in hand paid, the receipt of which is hereby acknowl- 
edged, I, the said Sarah E. Waterman, hereby sell, assign, transfer, 
and set over unto the said Asa L. Shipman’s Sons, their successors 
and assigns, all the right, title, and interest, claim or demand of any 
character or description, legal or equitable, which I have in, to, 
under, or by virtue of the said invention and in, to, under, or by 


' 
‘ 
? 
[ 


it 
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virtue of the letters patent therefor aforesaid, the same being the 
entire interest in both said letters patent. 

The consideration of this assignment 1s that— 

Whereas the said Lewis E. Waterman and |, the said Sarah E. 
Waterman, have this 25th day of November, A. D. 1884, made a 
joint note of hand for the sum of six thousand five hundred dol- 
lars, payable to the said Asa L. Shipman’s Sons three years from 
this date, with interest at six per cent. per annum: 

Now, if this said Lewis E. Waterman and myself or either of us 

shall well and truly pay the said note according to its tenor, 
2% then this assignment and transfer shall be null and void; 
otherwise to be and to remain in full lorce and effect. 

To be held and enjoved by the said ussiguees for their owh use 
and behoof and for the use and belhoof of their legal representa- 
tives, except as aforesaid, to the full end of the term for which said 
letters patent are or may be granted, including any reissue, division, 
renewal, or extension thereof, as fully and entirely as the same 
would have been held and enjoyed by me had this assignment and 
sale not been made: and I covenant to and with the said assignees 
and their legal representatives as follows, to wit: 

That | have full right Lo assign sal Inventions and letters pate nt 
in manner and form as above written, and that the interest herein 
conveyed in said letters patent is free from all prior assignment, 
grant, mortgage, license, or other incumbrance what ver except a 
hie nse to the said Lewis kK. Waterman Lo mn inufacture ana se |] pre ns 
under both said letters patent. 

In witness whereof I hereunto set my hand and seal this twenty- 
fifth day of November, A. DD. 1SS4. 

SARAH Kk. WATERMAN. 

Witness: 

ALFRED WILLIAMS. 


Recorded Nov. 29, 1884. 
DEFENDANTS Exuipit No. 3. 
DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 
This is to certify that the annexed is a true copy from the records 
of this office of an instrument of writing executed by Asa L. Ship- 
man’s Sons, James D. Shipman, and Edward L. Shipman Novem- 
ber 25, 1884, and recorded in Liber A 51, page 454. Said 
28 record has been carefully compared with the original and is 
a correct transcript thereof 
In testimony whereof I, M. V. Montgomery, Commissioner of 
Patents, have caused the seal of the Patent Office to be 
[sEAL.] affixed this 20th day of May, in the year of our Lord one 
thousand eight hundred and eighty-six, and of the Inde- 
pendence of the United States the one hundredth and tenth. 
M. V. MONTGOMERY, 


Comméssioner,. 


no 
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Liber A 51, page 404. 


Assign ILL a 


Whereas Lewis Fk. Waterman, of Brooklyn, in the county of Kings 
and State of New York. did obt ain two lett ters — of the United 
States, numbered respectively 205 0415, bearing date thetwelfth d: ay of 
February, One thousand eloht hundred and e ighty-four, and 307,735. 
bearing date the fourth day Ol Novem ber, one thousand elght 
hundred and elohty-tour, both of said patents berg for inventions 
for improvements in fountain pens ; and whereas the said Lewis E. 
Waterman subsequently assigned all his right, title, and interest in 
and to the seid liproverments and said letters patent to one Sarah 
kK. Waterman: and whereas the said Sarah KE. Waterman subse- 
quently, namely, on or about the twenty-fifth day of November, one 
thousand eight hundred and eighty-four, by Instrument in writing, 
deted on that day and recorded November twenty-ninth, one thou- 
sand eight hundred and a a er the office of the Commissioner 
of Pate nts, mn # iber W : 2. pra Z f ‘Transfers of Patents, assigned 
unto Asa. L. Shipman’s Sons Tall he r pope any title, and Interest in and 
to the said Inventions and letters patent, conditionally, as by re — 

ence to said assigninent will more fully and at fone appea 
99) and whereas the said Lewis E. Waterman and Sarah I 

Waterman, on said twenty-fifth day of November, one thou- 
sand eight hundred and eighty-four, made and delivered to said Asa 
.. Shipman’s Sons their certain promissory note, dated on that day, 
for the sum of six thousand five hundred dollars, pavable to the said 
Asa L. Shipman’s Sons three years [rom date, with interest at six 
per cent. per annum ; and whereas the said assignment of said 
patents from said Sarah Ek. Waterman to Asa LL. Shipman’s Sons is 
to be null and void if said Promissory note shall be paid according 
to its tenure, oe to be and remain in full foree and effect: 
and whereas one Asa IL Shipman, of the city, county, and State of 
New York, Is desirous of purchasing our entire interest In the said 
improvements and letters patent therefor and in the said promissory 
note : 

Now, this indenture witnesseth: That for and in consideration of 
the sum of six thousand five hundred dollars to us in hand paid, 
the recelp) | of whic! ‘we ac know! ledge “dd. we do he reb Vv sel bk. assign, and 
transfer unto the said Asa L Shipman a all our right, title, and inter- 
est in and to the sald Linprovements and letters patent therefor, to- 
gether with the sald promissory note, the Same to be hela and 
enjoved by the said Asa L. Shipman for his own use and behoof, 
and for the use and behoof of lis legal representatives, except as 
aforesaid, to the full end of the term for which said letters patent 
are or may be granted, including any reissue, division, renewal, or 
extension thereof, as fully and entirely as the same would have been 
held and enjoyed by us had this assignment and sale not been made. 

In witness whereof we have hereunto set our hands and seals this 


| 
| 
| | 


i 
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twenty-fifth day of November, one thousand eight hundred and 
eighty-four. 
ASA L. SHIPMAN’S SONS. 
JAS. D. SHIPMAN. SEAL. 
EDWARD L. SHIPMAN a 


Sealed and delivered in the presence of— 


WILLIAM D. PECK. 
Recorded Dec. 20, 185-4. 
80 COMPLAINANTS Exuipirt A. 
License . lyre ment. 


W hereas Sarah k. Waterman, of brooklyn, in the county of Kings 
and State of New York, is the sole and entire owner of two certain 
letters patent of the United States, which were granted to Lewis KE. 
Waterman, of said Brooklyn, which letters patent are for improve- 
ments in fountain pens, and are numbered respectively 293,545, 
bearing date the 12th day of February, 1854, and 307,735, bearing 
date the llth day of November, 1854; and 

Whereas the said Lewis Ek. Waterman is desirous of acquiring the 
sole and exclusive right and license to manufacture and sell fountain 
pens containing the said patented Improvement: 

Now, therefore, the said parties have agreed as follows: 

First. The said Sarah Kk. Waterman hereby grants to the said 
Lewis E. Waterman, doing business under the name and style of 
“The Ideal Pen Company,” the sole and exclusive right and license 
to manufacture and sell fountain pen-holders containing the said 
patented improvement throughout the United States. 

Second. The said Lewis E. Waterman agrees to make full and 
true returns to the said Sarah kK. on the first day of every month of 
all fountain pen-holders containing the said patented improvement 
manufactured by him. 

Third. The said Lewis E. agrees to pay to the said Sarah E. the 
sum of twenty-five cents as a license fee upon every fountain pen- 
holder so manufactured by him, on or before the 5th day of every 
month, for the holders manufactured during the preceding month. 

Fourth. Upon a failure to make returns after thirty 

vo days, or to make payment of the license fees, as above, after 

ninety days from the times when such returns and payments 

are due, then the said Sarah I. may terminate this license by serv- 

ing a written notice upon the said licensee; but that will not dis- 

charge him from any lability for any license fees due when such 
notice Was given. 

In witness whereof the parties above-named have hereunto set 
their hauds this 2Uth day ot November, A. 1). LSS4. 

SARAH E. WATERMAN, 
LEWIS E. WATERMAN. 


# 
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STATE OF New York, ) 
City and County of Ne uf York. j 


On this 15th day of April, 1886, before me personally came Sarah 
kK. Waterman and Lewis E. Waterman, to me personally known and 
known to me to be the persons described in and who executed the 
foregoing instrument, and severally acknowledged to me that they 
executed the same. 

W. 8S. LOGAN, 
Notary Public. Kings County. 


Certificate filed in New York county. 


COMPLAINANTS Exutpit B. 


Whereas Lewis Ek. Waterman, of Brooklyn,in the county of Kings 
and State of New York, did obtain letters patent of the United States 
for a certain invention, being an improvement in fountain pens, 
which letters patent are numbered 295.545 and bear date the 12th 

day of February, 1554; | 
32 And whereas the same was subsequently assigned by said 
Lewis Ie Waterman LO Sarah I. Waterman, of the Sate 
place; and whereas the said Lewis Ik. Waterman is desirous of re- 
acquiring the entire interest in the same and all claims and causes 
of action for the infringement thereot: 

Now, therefore, to all whom it may concern, be it known that 
for and 1) consideration ot il valuable sum ol Money and other 
cousideration ( 


a | the said Sarah I. Waterman, do hereby sell, 


acknowledged, 1, 
assign, transfer, and set over unto the said Lewis FE. Waterman 
all the riglit, title, and interest, claim or demand of any character 


i 


tO Ine 1 hand paid, thir receipt oO] which Is hereby 


or description whatsoever, legal or equitable, which & the sald 
Sarah I. Waterman, have in, to, or under or by virtue of said in- 
vention or improvement and in, to, under, or by virtue of the said 
letters patent therefor aforesaid: and also all claims, debts, dues, 
demands, or causes of action which | have for the infringement of 
said le tters prea nt or for the unauthorized use of suid invention or 
improvement, and all my mght te damages or profits by reason 
thereot. 

‘To Ly held and enjoy d by the said Lewis > Waterman. his rep- 
resentatives and assigns, for his and their own proper use, benefit, 
ll end and term for which said letters patent 


1? 
at 


and belhoof, for the 1 

are or may be granted, fully and entirel 

In testimony whereof I have hereunto set my hand and aftixed 
ook |\ I, COUnLY oO! Kings. and State of New 


P ame) 


ny seal, al the CILV Ol I) | 
York, this LOth day O} A mii. ISS 


SARAH E. WATERMAN, [1 s.] 


at reeeetat 
= 50 OE pe * 
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City AnD County or New York, 1. 
Nouthern District of New York. 
On this 15th day of April, 1886, before me personally came Sarah 
IX. Waterman, to me personally known and known to me to 
Oo be the person deseribed in and who executed the foregoing 
instrument, and acknowledged to me that she executed the 

same. 

W.S. LOGAN, 
Notary Public, Kings and Ni u York Counties. 


Rece Agee for record April 22d, 1886, and recorded in Liber P 3 
page 241, of Transfer of lomo 
In seer sb whereof [| have eaused the seal of the Patent Office 
to be hie reunto aftixed. 
M. V. MONTGOMERY, 


| Len f OMMAISS_ON r of Pate nis. 
Exd.: F.C. T. 
{ LOD 


od At a stated term of the circuit court of the United States of 
America for the southern district of New York, in the second 
cir ult, held at the United States court rooms, in the city of New 
York, On Tuesday, the twe hty-si x th di; ly of Oct ober, in the year of 
our Lord one thousand eight hi indr d and eighty-six. 
Present: The Honorable Alfred C. ¢ ‘oxe, judge. 


Lewis EK. WATERMAN ) 
va. \(Eq. Cal., Oct. T., ’86.) 
James R. Mackenzik ef al. J 


The above cause coming on this day for argument on plea to the 
bill, Mr. rNelep O'Reilly is heard in support of plea. 
Mr. W.S. Logan is heard in behalf of complainant. 


G. A: os 


35 Circuit Court of the United States for the Southern District 
of New York. 


WATERMAN 
Y’, In Equit 
,» MACKENzIE and Another. } 


The bill, based upon letters - tent No. 293,545, was filed April 
24th, 1SS6. In July, ISS6, the det cond ints filed a plea alleging that 
the complainant whi 1} he couinie need the acti ion cis d not hold the 
legal title to the patent. Issue was joined on the plea. It appears 
from the record that on the thirteenth of February, 1854, the com- 
plainant assigned the patent to Sarah Ek. Waterman. On the twen- 
tieth of November, 1854, Sarah k. Waterman granted to the com- 
plainant a license to manufacture and sell the patented article. On 
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the twenty-fifth of November, 1884, she assigned the patent 
ob to Asa L. Shipman’s Sons, and on the same day they trans- 
ferred it‘to Asa LL Shipman, On the sixteenth of April, 
1886, Sarah Ek. Waterman assigned to the complarmant all her right, 
title, and interest in and to the patent. The assignment to Asa L. 
Shipman’s Sons contains the following language: “I hereby sell, 
assign, transfer, and set over unto the said Asa L. Shipman’s Sorts, 
their SUCcCeSSOrs and assigns, a the rieht. title. and interest, claim 
or demand of any character or description, legal or equitable, which 
[ have in, to, under, or by virtue of the said invention and In, to, 
under, or by virtue of the letters patent therefor aforesaid, the same 
being the entire interest in said letters patent.” 
[It then recites that complainant and Sarah E. Waterman 
Od have made a joint note for 86,500, payable in three years, 
and provides as follows: 

“Tf the said Lewis k.-Waterman and myself or either of us shall 
well and truly pay the said note according to its tenor, then this 
assignment aud transfer shall be null and void: otherwise to be and 
to remain in full foree and effect.” 


Walter 8S. Logan, for complainant; Philip J. O'Reilly, for defend- 
ants. 


Coxe, J.: 

I have carefully examined the additional suggestions sent me by 
counsel and see no reason to change the opinion expressed at the 
argument. ‘To What was then said but a word need be added. The 
transfer to Asa L. Shipman is in language so emphatie and exact 

that there is little opportunity for misapprehension. It mat- 
2X ters not what the instrument is called. It matters not that 

it may be defeated bv thre pavinent of 86.500 on the tLwenty- 
fifth of November, ISS The ftaet remains that by virtue of this 
assignment or mortevace the title to the patent was, on the twenty- 
fourth of April, ISS6. when this actioh Was commenced, outstanding 
in Asa L. Shipman. If it was not absolute it was a present, exist- 
ing title, defeasible upon a condition subsequent. On the sixteenth 
of April, therefore, when Sarah bk. Waterman assigned all her right, 
title, and interest to the complainant, she had nothing to assign 
which could at all change the legal status of the parties. She could 
not vest a clear title fo the complainant for the obvious reason that 

she had previously disposed of it and did not own it. The 
ov egreement of the twentieth of November, 1SS4, being a license 

and nothing more, does not enable the complainant to main- 


tain this action without joining the holder of the legal title The 


’ ‘ 


suggesvion that, irresp Ctive OF thie Shipment assignment, the com- 
plainant is entitled to prosecute for infringements alleged to have 
occurred between February 12th and November 25, 1SS4, is equally 
unavailing; for, assuming such aright of action to exist, it could 


only be maintamed On the law and not m the equity side of the 
court. 


ll 


alll 
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The plea is allowed. The complainant may amend, upon pay- 
ment of costs, within ten days. 
Endorsed: U. S. circuit court, southern district of New York. 
Decision, U.S. circuit court. Filed Dee. 22,1886. Timothy Grif- 
fith, clerk. 


i) At a term of the circuit court of the United States held in 
and for the southern district of New York on the 2lst day 
of December, 1886. 
Present: The Honorable Alfred C. Coxe, acting circuit judge. 


Lewis FE. WaTreERMAN ) 


i 


James A. Mackenzie & Samuvuert R. Murpny. } 


This case having come on for hearing upon the issue joined by 
the plea and replication and the proofs taken In support thereof, 
now, after hearing Walter 8. Logan for the complainant and 
Philip J. Reilly for the defendants, it is ordered that the plea be, 

and the Same Is hereby, allowed with Costs. The complain- 
t] ant has leave on pavment of costs to file an amended bill 

within ten days after service upon him or his solicitor of a 
Copy of this order. 


ALFRED C. COXE. 


(Iendorsed:) United States ereuit court, southern district of New 
York. Lewis E. Waterman vs. James A. Mackenzie e al. Order. 
U.S. circuit court. Filed Dee. 22d. 1886. Timothy Griffith, clerk. 


25: At a stated term of the cireuit court of the United States 
held in & for the southern district of New York, on the 21st 
day of December, 1886. 
Present: The Honorable Alfred C. Coxe, acting circuit judge. 


Lewis FE. WarerMAN ) 


is 


James A. Mackenzie & Samvuer R. Murpny. J 


This cause having come on for hearing upon the issue joined by 
the plea and replication and the proofs taken in support thereof, 
now, after hearing Walter S. Logan for the complainant and Philip 
JOR illy for the defendants, it is ordered that the ple a be. and the 
same is hereby, allowed, with costs. The complainant has leave on 
payment of costs to file an amended bill within ten days after serv- 
Ice upon him or his solicitor of a copy of this order. 


(Signed) ALFRED C. COXE. 
A COPY, 
[sear] TIMOTHY GRIFFITH, Clerk. 
41} (Endorsed:) U. S. circuit court, southern dist. N. Y. In 


equity. Lewis F. Waterman Us James A. Mackenzie ef al. 
Certified copy order. 


JAMES 


. 


\ 


] 


, 
) *, 7 
1 Od 


LEWIS 


A 


MIEACKENZ 


} ' 
ecember. ISst 


me Pryce 
% 
3 : e 
TC 'PTLat ta 
| (>1) | 
? 
wreu, 
,] “| t) 
} ~~ iz 
, 
LaNXCU 
I.’ 
CQuityv 


Decres 


s* 
.7é 
i 


Coty 


‘ r’ ab 


E. WATERMAN VS. JAMES A. MACKENZIE ET AL. 


, 
1} t } 
' 
. ’ 
p° 2 7a 
ma * FA 
Vf 
‘ Be 
ti 
. 
} 
se | 
, 
; . 
‘a 
ser 
Ae 
‘ 
— i¢ 


~ 
‘ 
'* 
‘ 
, 
' ’ ‘ 
‘ ‘ 


notice that within is a certified copy of an order 
above-entitled suit on the 21st day of December, 


PHILIP J. OREILLY, 


oe 
Di | is ol g 


- he +] . » * _ : 1’ net . ‘ | Eos 
it? a] ct tppery (>] it iV | lhitl COPY —e OPrijel tLiit ot il 


. : Rac ? : } i ig O93] ’ e 
above 18 a Col is hereby admitted this 20d day 
‘ » . ~ 


W. S. LOGAN, 


f ompl / XN No/ 


d Jan. 19, 18S; Limothy Giriftith, elerk. 


| term of the elreult eourt of the [nited States 
ther listrict of New York, held at the court- 
he ecitv of New York, in said district. on Wednes- 


our Lord one thousand 


+ ot ; 
’ ’ , 
1 \ mo Heel Mm In ft scause on thie "Ist day of De- 
? ” a ee a re stow lll af a 
i (>\\ ad } oa. “ae ia' (esehnaants | y | ' Pika S&P COll)- 
: er —— So ' rete ] ; 
therein and giving the compilaimant leave on pavment 
tc) t, . 7 a ‘ ort | | ‘| rs . Witi 7?) , . j : ‘ ‘* > ha 
~ ’ aul am Mmied Olli Lierelli WILKIN ten GQAaAVS altel 
pon tlm or IS SOLICILOT O] a copy of said order, and 
. ’ ? | ‘) 
Orie} ,% Oy yer ~~ rye ()? =i] i] ~ ii¢c | ! (>T} ine 2d 
i {; . | wm : . ] ~- } } ~ , 
er. L&eabh. i} ore thahbh ten qdavs havi freipsed since 
, x 4% tee he ,? : rj F yy)? i 7 haw y failed to t] ' 
i i i ii i val } : ii i ii ‘ ’ tad bat 
= | ; es ort ~ . : ] : — . 
rcompialnt, as DV sald orcer permitted, it 1s now, 
' | “Ty ‘ ; . : " "* ’ . ’ 
1] > a. VF ool V, Counsel Tor the defendants, ordered, 
. j ‘ , . . , i | . ° 
(TEC ] et i { ' { rill itil lil , Dlil Of} complaint it 
2 - : ] . , i; : ] . } Dn 
ij ‘ m 34 i i- ij i ¢ Y. (iISTNISseqd, and that the (li¢- 
.* 9? a ] ] ee + > on + 4 } ? 
yer Trom the COM Pad lit HMWMeLV-Sseven dollars. 
. , 4} . sy ] . . . “ts - a : 
StS I} Uile ise, aNd thal thre \ have execution there- 
. , . e . ? . 
ALFRED C. COXE. 
, , 7 
orsed:) U.S. eireuit eourt. southern dist. N. ¥ In 


vit ?) ere t- Bavearue rf ' Ti 7 ° \\ . | ‘ 
>itcad at i i ‘ i ‘ ; ,'! \ . ais i) i rh. e Ne. Man, 
9 , ' ‘ » > wr ’ : 
lS. clreult cou Filed Feb’y 2, 1887 Fimothy 


*— 


i o 
o*. 
a 

~ ” 


ae 


LEWIS E. WATERMAN VS. JAMES A. MACKENZIE ET AL. 95 

45 United States Circuit Court. Southern District of New York. 
Lewis E. WarerMAN, Complainant & Appellant, ) 

' 


against 
James A. MacKENZIE and Samvuet R. Murpny. Defendants & 
Appellees | 


To the honorable the Supreme Court of the United States: 

The appeal! of Lewis i? Waterman thie above-named complainant 
and appellant, respectfully showeth— 

That on or about the 24th day ol April, ISS6, the above-named 
complainant filed his bill in the circuit court of the United States 
for the southern district of New York against the above-named de- 
fendants and appellees, setting out that the said complainant was 
the original and first inventor of a certain Improvement In fountain 
pens; that on February 12th, 1554, letters patent of the United 
states were granted to him for said li provement 1th fountain pens, 
date d Ol} that day and number d 2903 4D : that he was at the time 


} 


of filing said bill of complaint the sole and exclusive owner of said 


letters patent and all the rights and privileges granted thereby: 
bt) that the defendants had, without his license and against his 


will, made, used, and allowed others to use the said patented 
Invention since the granting of said patent, to his great loss and 
their great profit; and praying that the said defendants be enjoined 
from usIng the said patented Invention and br requir i to account 
to tiie COM plainanl lor their protits therelrom 

That on or about July oth, 1886, the defendants above named 
filed their joint and several plea to the said bill, setting out that at 
the time of filing his bill the complainant was not the owner of said 
letters patent; that on February 15th, 1554, the said complainant 
assigned his entire interest in the said letters patent to Sarah E. 
Waterman; that on November 25th, 1SS4, the said Sarah Kk. Water- 
man assigned the entire interest in the same to Asa L. Shipman’s 
Sons, and that on November 25th, i854, the said Asa L. Shipman’s 
Sons assigned the entire interest in the same to Asa L. Shipman, 
who coptinued thereafter In possession ol the same; and praying 
lor a dismissal with costs. 

That on or about July 6th, 1886, the complainant filed his repli- 
cation to said plea, setting forth that the allegations of the bill were 
true and the allegations of the ples untrue, 

That thereupon testimony was taken upon the issue thereby 
raised. 


‘Fr 
— 


That on or about the 27th day of October. 1SS6. the cause 
47 came on for hearing before the Honorable Alfred C (Coxe, 
acting circuit Judge, and was argued by counsel for the re- 
spective parties Upon the pleadings and evidence. 
That on or about December 21st, 1586, a decision was made 
thereupon, and an order was entered in the said cause in the fol- 
lowing words: 
“Ordered, That the plea be, and the same is hereby, allowed with 
costs. The complainant has leave, on payment of costs, to file an 
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amended bill within ten days after service upon his or his solicitor 
of a copy of this order.” 

And that on or about the 2nd day of February, 1887, the com- 
plainant having failed to amend under said order, a decree was 
rendered and entered in the said circuit court in the said cause in 
the following words: 

“ Ordered, adjudged, and decreed that the complainant’s bill of 
complaint in this cause be, and the same is hereby, dismissed, and 
that the defendants recover from the complainant ninety-seven and 
‘|, dollars, their taxed costs in the cause, and that they have exe- 
cution therefor.” 

Wherefore this appellant appeals from the whole of said decree 
of said circuit court of the United States, and respectfully prays 
that the decree of the said circuit court and the bill, plea, replica- 
tion, pleadings, depositions, evidence, and proceedings in_ the said 
cause may be sent to the Supreme Court of the United States with- 

out delay, and that the said Supreme Court will proceed to 


AS hear the said cause anew, and that the said decree of the cir- 
cuit court and every part thereof hay be reversed, and such 
other decree made iis shal] seen) just. 


Dated February 11th, 1SS7. 
LEWIS bk. WATERMAN. 
W.S. LOGAN, 
Nolicitor for Complainant rs Appellant. 


The above appeal is hereby allowed. 


HOYT H. WHEELER. 


AQ Circuit Court of the United States of America for the South- 
ern District of New York, in the Second Circuit. 


Lewis FE. Waterman, Appellant and Com- ) 
plainant, 


| Bond for Damages 
is, : 


7 i | and Costs. 
James A. Mackenzie and Samvuer Rh. Murpny, | " 
Appellees and’ Respondents. J 


Know all men by these presents that we, Lewis FE. Waterman, as 
principal, and Leroy W. Fairchild and Edward T. Howard, as sure- 
ties, are held and firmly bound unto the above-named James A. 
Mackenzie and Samuel R. Murphy in the sum of one hundred 
ninety-four and Y. dollars, to be pail to the said appellees ; for the 
payment of which, well and truly to be made, we bind ourselves 
and each of us, our and each of our heirs, executors, and adminis- 
trators, jointly and severally, firmly by these presents. 

Sealed with our seals and dated the Lith day of February. in the 
year of our Lord one thousand eight hundred and eighty-seven. 

Whereas the above-named Lewis E. Waterman has prosecuted an 
appeal to the Supreme Court of the United States to reverse the 
decree rendered in the above-entitled suit by the judge of the cir- 
cuit court of the United States for the southern district of New 


York: 
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Now, therefore, the condition of this obligation is such that if the 
above-named Lewis E. Waterman shall prosecute his appeal to effect 
and answer all dam: ges and costs if he shall fail to.make his plea iu 
good, then this ob ligation shal] be void: otherwise the same shall 
be and remain in full force and virtue. 

LEWIS E. WATERMAN. 7 
LEROY W. FAIRCHILD. [r. s. 
EDW. T. HOWARD. a 


Sealed and delivered and taken and acknowledged this 11th day 
of February, 1887, before me— 
JOHN A. SHIELDS, 
U.S. Comm’r. 
50 Usirep States OF AMERICA, | 
Southern District of N il York, } 

Leroy W. Fairchild and Edward T. Howard—the former of 18 
John street, New York city, and the latter of No. 26 Orange street, 
Brooklyn, N. Y.—being duly sworn, depose and say each for him- 
self that he is worth the sum of four hundred dollars over and above 
all his just debts and liabilities. 

LEROY W. FAIRCHILD. 
EDW. T. HOWARD. 


Sworn to this 11th day of February, A. D. 1887, before me— 
JOHN A. SHIELDS, 
U. S. Comm’r, 8. D. of N. Y. 


: 


(Endorsed :) Vol. —, page —. U. S. cireuit court. Lewis F. 
Waterman ?s. James . Mackenzie et al. Bond for damages W costs 
on appeal to Supreme Court. W. 8. Logan, app'l’t’s proctor, 54 
William St., N. Y. city. Approved as to form and sureties. Hoyt 
H. Wheeler. Filed this — day of ——, IS—. U.S. cireuit court. 
Filed Feb. 12, 1887. Timothy Griffith, clerk. 


ol By the Honerable Hoyt H. Wheeler, one of the judges of the 
cireuit eourt of the United States for the southern district 
of New York. 


Unxitep STATES OF AMERICA, 8s: 


’ 


To James A. Mackenzie and Samuel R. Murphy: 

You are hereby cited to appear before the Supreme (‘ourt of the 
L'nited States, at the city of Washington, District of Columbia, on 
the 2nd Monday of October next, pursuant to an appeal filed in 
the clerk’s oftice of the circuit court of the southern district of 
New York, in said city of New York, wherein Lewis Ek. Waterman 
is appellant and you are appellees, to show cause, If any, why the 
decree in said appeal set forth should not be corrected and speedy 
justice done to the parties in that behalf. 

Given under my hand, at the city of New York, in the southern 
district of New York, on the 12th day of February, 1887. 

HOYT H. WHEELER. 
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26 LEWIS E. WATERMAN VS. JAMES A. MACKENZIE ET AL. 


(Endorsed :) Cireuit court U. S.. southern district of New York. 
Lewis Kk. Waterman v. James A. Mackenzie et al.  Peti- 


iy tion of cL poy al and eitation w.s Log in, att’y lor plarntilf, 
od William we) New York city. Due anid timely Service of 


a copy of the within appeal and citation is hereby admitted Feb’y 
14, 15587. Philip Jf Reilly, def’ts’ sol’r. U.S. cireuit court. Filed 
Feb’y 14,1887. Timothy Griffith, cler] 


\ 
Do UNITED STATES OF AMERICA, eae 
: , . ’ - * SS. 
Nowthe fil District Ol Ni ii ) ork. } 
Seal of U.S. Clreult I, Timothy (iriffith, clerk of the cireuit 
Court, South. Dist. court of the United States of America for 
New York. the southern district of New York, in the 


second eireult, do hereby certify that the 
foregoing pages, numbered from one to fifty-two, inclusive, contain 
a true and complete transcript of the record and proceedings had 
in said court in the case of Lewis KE. Waterman, complainant & 
appellant, acalnst James A. Mackenzie & Samuel h. Murphy, de- 
fendants WV appellees, as the same remain ot re cord and Of file in 
sald office. 

In testimony whereof have Calulst | the s( al of the sald court to 
be hereunto aflixed, at the City of New York, In the southern dis- 
trict of New York, in the second cireuit, this sixteenth day of Au- 
gust, in the yvearof our Lord one thousand eight hundred and 
elghty-seve NH. and of the Prive po nal nee of the said L nited States 
the one hundred and twelfth. 

TIMOTHY GRIFFITH, Clerk. 

Endorsed on cover: S. New York C.C. U.S. No. 376. Lewis 
i. Waterman, appellant, vs. James A. Mackenzie and Samuel R. 
Murphy. Filed August 20th, ISS7. 
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Supreme Dourt 


OF THE UNITED STATES. 


Lewis E. WATERMAN, aa 
ds : No. 8v, October 
‘ : i Ter So) 
( omplainant and A ppe Haunt, | rerm, | ; 
i 
against | 
| | (No. 376. October 
JAMes R. MACKENZIE and SAM-| Term, 1889). 
CEL R. MurRpHy, 


Defendants. | 


APPELLANT'S BRIEF. 
Statement of the Case. 


This is an equity suit by the complainant, as the 

; owner of certain letters patent, against an infringer 
thereof. The bill of complaint was the usual bill 

in patent suits, setting forth that the patent was 

granted tothe complainant, that he was the sole and 

exclusive owner thereof, and that the defendants 

have infringed the same; and asking for an injunc- 
tion and account of profits. The defendants filed a 


— 
no ia ks... Se ee Bt aa 


LEWIS FE. WATERWA 


et up that the complainant had 

nd all interest therein to Sarah 

Sarah E. Waterman had as- 
signed tne sime to the firm of Asa L. Shipman’s 
Sons, and that the firm of Asa LL. Shipman’s Sons 
had assigned the same to Asa L. Shipman, indi- , 
vidually, all prior to the commencement of the 
suit; and that at the commencement of the suit 
Asa L. Shipman was the owner of the patent and 
the only person entitled to maintain the suit. The 
complainant filed a replication thereto; testimony 
was taken thereunder; and the judgment of this 
Court below allowed the plea, Upot the ground that 
Asa L. Shipman should have been joined as a party 
complainant. The complainant appeals to this 
Court from such judgment. 


The proof shows as follows: 


(1). That the patent Was issued to the complain 


ant on February 12th, LSs4: 


(2). That on February 13th, Uss4, the complain- 


ant assigned the entire patent to Sarah E. Water 


+) 


man (Defendants’ Exhibit No. 1, page 12); 


(3). That on November 20th, 1884, Sarah E 
Waterman granted to the complainant ‘the sole 
and exclusive right and license to manufacture and 
sell fountain penholders, containing the © said 
patented improvement, throughout the United 
States ~ (Complainant's Exhibit A, page 17): 


(4). That on November 25th, 1884, Sarah E-. 
Waterman made a mortgage of the patent (subject 


to the exclusive license previously given to Mr 
Waterman) to Asa L. Shipman’s Sons, which they 
afterwards assigned to Asa L. Shipman (Defend- 
ants’ Exhibits 2 and 3, pages 14 and 15). 

This mortgage assignment by Sarah E. Wate) 
man to Asa L. Shipman’s Sons recites that: 


‘The consideration of this assignment is, that 
whereas the said Lewis E. Waterman and the said 
Sarah E. Waterman have, on this 25th dav of No- 
vember, 1884. made a joint note of hand. for the 
sum of 86,500, payable to the said Asa L. Ship- 
man’s Sons three vears from this date, with inter- 
est at 6 per cent.; now, if the said Lewis E. Water- 
man and myself, or either of us, shall well and truly 
pay the said note, according to its tenor, then this 
assignment and transfer shall be null and void, 
otherwise to be and remain in full force and effect.” 

It also recites that the title is clear of any incum 
brance ‘‘except a license to the said Lewis E. Water- 
man to manufacture and sell pens under both said 
letters patent,” and that is the license set forth as 
Complainant’s Exhibit A 


(5). That on April 16th, 1886, Sarah E. Water 
man conveyed to the complainant, Lewis E. Water 
man, ‘all the right, title and interest which she 
had in the invention orin the letters patent granted 
therefor “tg and also eal] claims, debts, dues, demands 
or causes of action” which she had for infringe 
ment of said letters patent or for the unauthorized 
use of said invention or lniprovement, and also her 
rights, advantages or profits bv reason thereof” 
(Complainant’s Exhibit B. page Ls). 


(6). The bill of complaint in the action was filed 
April 24th, 1886, and alleged a continued infringe 
ment of the patent by the defendants. 

The Court below allowed the plea and dismissed 
the complainant’s bill, upon the ground that the 
mortgage transferred the legal title, and that, there- 
fore, as mortgagor, the complainant had no title 
which entitled him to sue: and that. as a licensee, 
the complainant could not sue without joiming 
Shipman, the mortgagee 

The reasons for which I consider the Court below 


erred in its decision are: 


(1). That the complainant, as mortgagor, had the 
sole right to sue infringers; and 


(2). That whether this was so or not, the Court 
below erred in allowing the plea, for the reason that 
the plea was unsupported by proof; the Court giv- 


ing judgment upon a defense not raised by the 


plea. 


POINTS. 


I. 


The proof failed to support the plea; 
and the Court below should therefore 
have overruled instead of allowing 
it. 


The plea in this case is the one called in the 
books a plea ‘* that the plaintiff does not sustain 
the character he assumes;” the defense adjudged to 
exist Is ** want of parties.” 

The plea in this case is a plea to the person, viz., 
that the complainant Waterman did not own the 
patent at the commencement of the action, but 
that Asa L. Shipman was the owner, and therefore 
that Shipman and not Waterman was the proper 
party to sue. On the other hand, the proof shows 
(so far as it oes}, and the Court has adjudged, that 
the complainant had a right to sue jointly with 
Shipman. tn other words, the Court held that the 
defense set forth was not proven; but gave judg- 
ment against the complainant because another dis- 
tinct defense was proven, as it thinks. 

lt is, of course, only fundamental justice and 
practice that the proof and judgment must be con- 
fined to the issues raised by the plea. The very pur- 
pose of the plea, as distinct from an answer, is to con- 


fine the parties and theCourt to the single issue raised 
thereby, in order to save time and expense for all 
parties. It is in accordance with this principle 
that only il single defense is ever allowed in a 
plea. 

In subdividing pleas according to their character 
we find four different kinds, viz., (1). Pleas to the 
jurisdiction; (2). Pleas to the person; (3). Pleas to the 
bill: and (4). Pleas in bar. The first kind attacks the 
jurisdiction of the Court; the second states that the 
plaintiff does not sustain the character he assumes, 
and therefore is not the person to sue; the third 
states that while there is a cause of action and the 
plaintiff is the party entitled to sue on it, there is 
some equitable reason why the action as it stands 
is defective to answer the purpose of complete jus- 
tice; and the fourth alleges some fact overthrowing 
the cause of action itself. 


| Daniell’s Chancery, 5th Edit., pp. 627, 


Ths 


In this action we are not concerned with the first 
and fourth classes, namely, pleas to the jurisdiction 
and pleas in bar. 

The distinction between the other two classes. 
namely, pleas to the person and pleas to the bill, 
is formal and wide; they are suited to separate and 
entirely distinct circumstances, and have entirely 
distinct functions. The former, ** pleas to the per- 
son” without disputing the validity of the rights 
involved in the suit, do object to the plaintiff's 
ability to sue; such as, pleas that the plaintiff is a 
fictitious person, or an outlaw, or an alien, or a 
married woman, or is not the executor that he 
alleges himself to be, or that the alleged intestate 
is still alive, or amy other like fact which, without 
disputing that some one has the right to sue, sets 
up that the plaintiff is not that person. Any plea 
which sets up that the title under which the plain- 
tiff claims has been ‘transferred falls within this 
class. Thus Daniell (page 630) says: 


Phe plea mav either deny the existence 


person ny Wy mse heh lf the byt] has 
been exhibited or the character in which the | 
plaintiff affects to sue; or it may show that \ 


from some reason net disclosed in the bill the 
tithe: under which the plaintiff claims neve 
vested In him. Upon the same 
principle, if from any circumstances not 

stated inthe bill it can be shown that noth 

nie ever vested in the plaintiff, or that the - 
litle which the plaruateff had has heen trans- 


. 
— 
od 


ferred to another, lefendant may show 


the circumstances by way of piea.” 


But, on the other hand, a plea of want of parties , 
isan entirely distinet kind, falling within ** pleas 
to the bil.” 2 Damiell gives as one example of pleas 
to the bill the plea of another suit pending, and 

then adds (page bos); . 

‘ 
‘A plea which offers any matter tending 

to show that the bill. as framed, is insuffi rE 

clent to answer the purpose of complete HIS a 


tice must. it is evident, be ranked among 
pleas to the bill; as if does not in general 
dispute the right of the | untill, as stated in 


the record, but merely offers a reason why 


the suit should not proceed as framed. 


The only reported cases of pleas of this de r 
scription are Where the objection arises from 


wal of suffleren prctl fies to the bill.” 


Now it is evident in this case that the plea in th 


action falls Within the Class of ryt as to the Perso: 


and that the defense which the Court below finds. 
if a defense at all, falls within the’ class of ** want y 
of parties,” under the class ** pleas to the bill.” 
he plea are that the 
complainant, prior to the commencement of the ac 


The facts set up asa bar in t 


tion, ‘* Sold, assiqnued, transferred and set over to 


Narah BE. loferman thi alleged invention 


described and specifi d in said letters pal nf. and 


a a 
" 


& 
ci/so the said letters pat nf and the entire suterest 
sii said call ed Live nlion and li flers pP afi nt:” and 
the plea then goes on to allege that ‘* the entire in- 
terest in said alleged imvention and letters patent” 
‘eats sold. ASST iit df. frousfe re d and sef over to Asa 
LL. Shipmai’s Sous, aud by them to Asa L. Ship 
man individually; ** and that the said Asa L. Ship- 
man continued to be possessed of said alleged im- 
vention aud letlers patent aid the entire interest in 
said alle ged mnvention and letters patent -¢ upto the 
time of the filing of the bill in this case (p. 5 of 
Record). The defense pleaded is, therefore, that 
the complainant did not sustain the character he 
alleged himself to sustain, namely, sole owner of 
the patent and the only party entitled to sue; and 
as the plea was undoubtedly good as such, the com- 
plainant, therefore, properly took Issue by filing his 
replication. 

But the Court below distinctly refuses to hold 
that the complainant is not entitled to sue, for it 
grants him leave to amend his bill and also states 
that he is entitled to sue with Shipman, the mort 
gagee (page 20 of Record 

So, also, the proof supported the replication and 
not the plea, by showing that Sarah E. Waterman, 
instead of assigning the *‘ entire interest” to the 
Shipmans, only made a mortgage to them, and also 
showing that she had, prior to the mortgage, con- 
veved away to the complainant an exclusive right 
to manufacture and sell. In other words, the plea 
is that Waterman had no interest in the patent 
whatever; but the proof shows him to have had 
two distinct interests, viz... an exclusive license 
superior to the mortgage, and the entire reversion- 
ary ownership of the patent, subject to the mort- 
gage; either of which entitled him to sue in. 
fringers, at least on joining Shipman. 

Admitting, for sake of argument, that Water- 
man, as reversionary owner of the patent, or as 
exclusive licensee, or as both, was not entitled to 


sue infringers without joining the mortgagee, 
Shipman; the Court below had no authority to so 
adjudge upon this plea. The only way in which 
the defendants could have presented that point was 
by a plea setting up want of parties. There is 
nothing whatever In this plea indicating that its 
eround was Want ol parties, the sole cround being 
that Waterman had no interest in the patent, or, 
as the plea puts it, “* That such complainant was 
nol. al the time of the filing of said bill of com 
plain, PpOsst SN df Of ¢ thie YZ thi i llers pfent . ae 
(til ervelusive right, miele g suck lelte rs pate vl. lo lhe 
whole oi (Litt specified part of the Lnilted States, 
for that the said complainant, after the qrauting of 
lhe said letlers patent, sold. assigued, dec.” 
(pages f and » of Record : 


[need not spend any time in contending before 
this Court that it would be wholly irregular and 
extremely unjust to transmute a plea to the per- 
son into a plea of want of parties. We modeled 
our case and our proof to the plea and the defense 
put In; the Court below auljudged that that defense 
did not exist, but overthrew us upon a defense 
Which was not set up, and which we did not con- 
sider. [do not know what course the case would 
have taken on such a defense, if our attention had 
been called to it iInany way. Who can say what 
equitable facts may not have existed, which we 
would have proven if the allegation in the plea had 
been that Shipman was a necessary party to the 
action; Instead of that, Waterman had no interest 
In the patent. It is entirely supposable that, had 
such a plea been put in, the complainant could have 
amended, at that time, by joining Shipman, and 
would have done so. However, the Court need 
not speculate as to whether the complainant has 
been injured or not. The rule is plain and funda- 
mental and decisive of this appeal, that the case 
must stand or fall by the plea as it stands. 


II. 


The complainant, as mortgagor, 
has the sole right to sue infrincers; 
in other words, a mortgage, appear- 
ing as such on its face, does not, until 
breach of condition, convey such a 
title as to deprive the mortgagor of 
his right to manage the property, in- 
cluding the right to sue infringers as 
the sole complainant. 


| have searched the books with care, but find no 
decision directly upon this point in any Court, ex- 
cept the one in this case. The question seems to be 
entirely new. That it is likely to arise frequently 
in the future there is no doubt, and it is, therefore, 
very desirable that this Court should settle it upon 
firm, just and logical grounds. 

The Court below holds that a mortgagor under 
such an instrument as is in this case is not only not 
a necessary, but not even a proper party to the suit. 
The ground is quite technical, namely, that the 
mortgage conveys a complete Jegal title. On the 
contrary, | respectfully submit that the intention 
of the parties, as well as the general analogy of the 
law and the plain requirements of justice, must 
lead to the conclusion that under such an instru- 
ment the mortgagor retains all his rights as to third 
parties until condition broken, substantially as in 
a real estate mortgage. 

The Court below, in its decision, seems to lay 
great stress upon the form of words used. This, 
however, is merely the form used in a mortgage of 
real estate, viz., a conveyance in words with a pro 
viso defeating it under certain circumstances. The 
true rule, however, is to look to the real intention 
of the instrument and the parties. Butif we are 
to look at it ina technical light, it may well be 
argued that this instrument does not fall w‘thin the 
statute (Rev. Stat., $4895), and hence is not an 
instrument affecting the title. The statute only 
provides for the assignment of the patent, or an 


10) 


undivided interest therein, or of a sectional right. 
so as to give the assignee a right of action against 
infringers. It mav well be doubted whether an 
assignment, which upon its face is as security 
merely, and which is to be void ab cuctio if the 
debt is duly paid, is such an assignment as the 
statute contemplates. 

But aside from that question, the character of a 
patent as property is so peculiar, especially with 
reference to the right to sue infringers, that it 1s of 
little use to discuss whether this instrument, look- 
ing at these words alone, is a pledge, or a chattel 
mortgage, or a conditional sale, or an agreement 
by which in a certain event the creditor may obtain 
a complete title to the patent by foreclosure. It 
seems to me that if certainly comes nearer to the 
idea of a pledge, or of an agreement by which the 
mortgagee is to obtain a title in the future if it is 
Hol paid, than to any kind of a present conditional 
sale. Its idea is not sale, but securitv merely. It 
looks to the future entirely. It carries no present 
right or interest to the mortgagee. 

But the best indication of the character of such 
Instrument lies in the intention of the parties. As 
is said in one of the text books: 

“On account of these different consequen- 
ces arising from regarding the transaction a 
pledge Or a mortgage, Courts have some- 
times, in cases of doubt, leaned towards re 
garding it a pledge rather than a mortgage. 
lor this reason contracts not distinguishable 
in terms have sometimes been construed as 
mortgages and sometimes as pledges, accord. 
ing as the Court has deemed that the inten- 
tion of the parties would be best effectuated. 
and the purposes of justice best subserved.” 

Jones on Chattel Mortgages, page jf. 

There seems to be no reason for attributing to 
the mortgagor and the mortgage of a patent an 
intention to transfer the legal title prior t ya breach 
of the condition. The legal title in this sense means 
the sole right to make, use and vend the patented 


cer 
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article, and to license others to do the same. <An 
intention to transfer all this, so as to deprive the 
mortgagor of these rights, would certainly be 
against all natural presumption. So, as to infring- 
ers, the conveyance of the right to sue infringers 
really conveys all interest in the patent, the entire 
beneficial interest, for it is the thing which gives 
value to the patent. The presumption always 
is, In cases of security, to leave the  posses- 
sion, the beneficial use, in the mortgagor until 
foreclosure; and the right to decide whether in- 
fringers shall be sued or not in the most valuable 
part of possession or use. 

Again, if the whole legal title is conveyed by a 
mortgage, it can only be reconveyed by a written 
reconveyance; and that is something we cannot 
suppose the parties intended. The logic of the de- 
cision of the Court below would destroy the distine- 
tion between a mortgage and a grant, and virtually 
strike out the defeasance clause of the mortgage. 

No doubt a mortgage might be considered a con- 
vevahce of title in some r spects; é@. Y., SO far as the 
recording laws are concerned; but there is no reé 
son why it should go any further. The mortgagee 
has all the rights any mortgagee of real estate has; 
and third parties, such as infringers, purchasers, 
licensees, etc., are notified by its very form to whom 
they must look. The theory of the Court below 
would lead to great inconvenience; would make 
such mortgages practically impossible, for by it the 
mortgagor would surrender all right to work the 
patent, or manage it, or do anything whatever with 
it to make it valuable. 


IIt. 


It is respectfully submitted that the cause should 
be remanded. with instructions to overrule the 


plea. 
~ WZ. & Loess. 


Counsel for Complainant. 
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INDEX. 


JOHN D. BEARDSLEY VS. PAUL F. BEARDSI.EY. l 


l Be it remembered that on the llth dav of March, 1886, 

came into the othce of the clerk of the cireult court ol the 
United States for the eastern district of Arkansas Paul F. Beards- 
ley, by Jones & Martin, lesqs., his solicitors, and filed therein his 
bill of complaint, on the chancery side of said court, against John 
D. Beardsley and the Arkansas and Louisiana Railway Company ; 
which bill of complaint is is the words and figures following, to 
wit: 


Unirep States OF AMERICA, Eastern District of Arkansas: 


In the Cireuit Court 


Paun FF. Beanpstey, Complainant, | 
M ; 
’ . sas - . . , j Bill. 
Joun D. BEARDSLEY and ARKANSAS AND LOUISIANA RAIL- 
WAY COMPANY, Detendants. 


To the honorable the judges of the circuit courtof the United States 
for the eastern district of Arkansas: 

Your orator, Paul F. Beardsley, complains of the defendants, 
John D. Beardsley and the Arkansas and Louisiana Railway Com- 
pany, und states that your orator is a Citizen of the State of ‘Ten- 
nessee, and the defendant, John D. Beardsley,is an alien and a sub- 
ject of the Kingdom of Great Britain, and now a resident of the 
county of Hempstead, in the State of Arkansas, end the defendant, 
Arkansas and Loulsiana Railwas OT pany, 1s il corporation 
Z organized under the laws of the State of Arkansas and 

located In part in the eastern district thereof, with is prin- 
e county of [Lempstead 


cipal office in the town of Washington, in t! 
aforesaid 

Your orator further states that the defendant, Arkansas and Louis- 
lana Rullway, wis organized in the following manner—that is to 
say: On the llth day of ’Apml, A. D. 1577, certain citizens of the 
said town of Washington organized the Washington and Hope 
Tramway Company under the general laws of the State of Arkansas 
regulating the formation and eovernment ol private corporations, 
and on the 7th day of May, 1877, filed their articles of association 
In the office of the secretary of state of the State of Arkansas, which, 
aAmonY other things, pro ded that thi Cal ital stock of suid corpora- 
tion should be twenty thousand dollars, divided into shares of 
Lwe nty-live dollars each: that said tt mway should commence at 
said town of Washington and end at the town of Hope, in the same 
county, a distanee of between nine and ten miles, and that the In- 
corporators, their successors and assigns, reserved the privilege, 
whenever the same should be deemed advisable and expedient by 
au majority in interest of the stockholders, to change the tramway 
Into a railroad corporation in accordance with the laws of the State: 
said articles of association were duly recorded by said secretary of 


1—417 


’ ’ 
' ; . ; . . 7 . ‘se | yt . . 
state ina OK provided DY law it] se, an i true copy 
. ° . . ’ , 4 , 
; . 7% , , 
there , a i] é ’ .' i \ A. wha ,'4 ived LU) Ly 
} > 
4 i’ ‘ ’ , ; 
Lci At a ‘ 4 st . ‘ 
‘ 11 ’ a oy ; ] 1] ? TT 
’ , , , >, 
Cn ft ~ ’ Aci 4 _ CALIOLICIS Ut sill 
. ’ 
> , ’ - ‘ 
treaty VW ~ | . \ Te i . i} | ; (jt? 
} , 
" , , ’ ' : , ° } ’ 
(*]) ‘4 ‘ , \ si t'4 ’ ai8)' LLiecetl 1h) 
, 4 ‘ 
’ ’ ’ ’ 7 ’ 7? ” 
‘ . f =} ~ | iy he \\ if} (Lt) . ee 
\ ’ ’ a | 
Zeus . \ \ tT} I parti¢cies of association 
\ 4 ‘ 
ft , ‘ \\ ~ | ; | || »?) aici ‘4 iy ( om- 
" ' . 
’ , ’ , , ‘L* . 
1), \ ‘4 ie i} 11, SLOCH O| 
, , , ’ 
’ ’ " , 1 1°} 
“ S : aul ae rs divided, 
| 
; . ; . ’ he 
' ~ \ Cac | ib Salad Faiiroa 
' ‘ ; \\ ; , yout Manne 
i ¥ ‘ ve a ii ‘ i iii 
| ra ISi4 
' ‘ il ‘ } i ‘ . = 
) ; ’ ’ ’ ; ? 
‘ | } . i | 
. , 
, , ’ ’ ' ‘ « , ‘ } 1} 
) | } ' ' Peel 
‘ ' ’ ; ‘ 
’ ; . 
i Ff - ? ' | ’ ' 
| } ' | }- | 
’ ~ o~ 4 iyi 
‘ ’ . i 
; | 74 i i ij 
: ; ; . 
; ’ ™ ~ ee? 
‘ i t ’ i ‘ 
$ , ’ 
( a ; ’ ‘ . | ite ri 
! ‘ |» ‘ . 
’ : H ’ , . 
~ ijt ' a i i i? ‘i * \} ‘ i ‘ i] 
’ , , 
- sat 
» \ | } . . ss? 
> ? ‘ ~ ~ > 
() ’ ,y : 'j ‘ ‘ co 


— ot, 
e.- i : 9 i ik if 
| 
J] . : , + , 
l { .? 4 \ ™ \\ Dad FO 4 ‘ pee 
> ‘4 4 4 : ’ 
I : ‘ \ . . ( \ vay Com. 
’ ad ae ’ ’ ’ , ’ ’ 
perata \ is XI! <- i - chil tl 
| » ’ 
’ ‘ ' . Y ; ? 
i? L| \\ . i L | i \ ' ; ~~ ‘ ia eeke' 
" ’ , : ; ; ’ 
trie \ ; a ' ee. ii ‘ ‘) 
‘ . ‘ sa? 
1} iA ' J ' iWws 
\\ . i] |» . nye 
ci ‘ v. ‘ il it \ ‘ ‘ y 
; Ts) 
’ 1 . \ ™~ ~ ~ 7 \ é ' ; 
\\ — 
- leh \\ ;\ ‘ ‘ = ‘ ) a 4 oaks 
|? beet 
llop 4 \ ‘ , 4 = ‘ = ‘ ; s* By. 
i: } \ = ! X ‘ | sfc’) 
Lilies L at A \ ‘ 
> ’ j | r ‘ 
t | \ ‘| | . . litt Was 
. 
, * . 7 . 
L Lh led bys SEC \ stat ; provided 
, 
' ‘ ’ : ’ , 1 , ? f i 
, ; ~{ ‘ 4 4 ry “ . ii t' 4 e 
+ 
Lhe » ' i vp ‘ i ; ‘ ‘ i , Lint ‘ 5% ‘ s 4609 il 
> ; + 
pearl c>7 ~ i ~ i 7 40 ; cis ¢*T 1) i si) rs be L() 
’ , ** ’ + " 4 . > + ’ 
Leg i ‘ ‘ y ’ i i i 4 i {} \ ‘ met Pua w.i> misao * 
nent (dr) tl Bt fey aro . r TSS? rt es 
\j it \ | ' ‘ i ; ‘ ’ ‘ a ii ‘ 4 - aruici 
i . 
a ’ ’ ? ? I > ’ ’ }? ° { ,y * ) ° 
{?i ass a i mai Pelt Oe Lil j ii bat Lali Way Deeeerieee 
- . >» 


°y i ’ ." +} ’ . > , * ' ’ . oo? | . 
Were i t . oan | ‘ \? (Pi Sibid]d Set ‘ ry (>| mLaiit which, awong other 


JOHN D. BEARDSLEY VS. PAUL F. BEARDSLEY. 3 


things, provided that the road should commence at said town of 
Hope and run in a southeasterly direction through certain counties 
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aforementioned act of the Legislature, and also give him a bonus of 
of ten thousand. dollars in the promiss ry hotes ot said stockholders 
and other citizens of said county of Hempstead, upon the condition 
that said defendant should complete said road and operate it under 
the laws of the State. These negotiations were consummated during 
the vear 1879, and the said defendant and the said Vinton Alderman 
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; 


became the absolute owners of said Washington and Hope railway, 


as tenants 1: common, with equal interests, and commenced their 
WOrk OF constructing the same as a Dn irrow-gvatlyee railroad \ our 
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of the road and iron rails for the remainder, but afterwards securing 
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able additions to said residence, and is using the same for his private 
use and account, and for this,as vour orator is informed and _ be- 
lieves and so states, has made no proper charge against himself upon 
the books of the defendant railway Your orator further states that 
the assets of the Washington and Hope railway at the time your 
orator purchased his interest therein as aforesaid, and which were 
afterwards sold LO the Arkansas ana ld ih ¥ rritory railway, and 
by the Arkansas and Indian Territory railway to the defendant rail- 
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20 Amount since realized from sale of lands eranted 


by State as aforesaid, about . iceman --- OUOU OU 
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derman, and afterwards held them in trust for himself and your or- 
ator, when your orator made his said purchase ; but your orator 
Cannot positively Say whether certificates of. sald stock or of any 
othe Sli Ck were Ih Tact issued, because ol the fact that he cannot 
have access to the books of said corporation, wherein the proceed- 
Ings in relation thereto are recorded; but your orator charges the 
truth to be that the said defendant, John D.. in all transactions con- 
nected with this business, was the active iicre a and trustee, first of 
the snid Alderman and afterwards of vour orator, and that the d1- 
rectors oj said corporation her in ined, commencing with the 
Washington and Hope railway and ending with the defendant 


’ } > 
rarway, recognized the defendant. John B.. after he became iIn- 
' ; 
terested as aforesaid, as the owner of al! the properties ol 


suld corporation, for himself and as trustee, first for 
2 said Alderman and afterwards tor vourorator, with full powers 
touct in the pretitises as it night deem poem forthe wel- 
hire OF Lie ¢ pol (Lion that the shares of stock appearing Upow the 
books to belong t all ot the iccctere, ensesima were merely 


nominal. and were of no vaiue to them except ior the purpose aot 
Stistulpilne the Corporal eNistence of tlie corporation aforesaid * that 


Ss were hac bv such directors from timeto time as 


s? 
me 


the defendant. Jolin D.. sue 


eceedin 
ested were for the Interests he rep- 
resented, and that the various meetings of said directors were called 
and held upon request of defendant, Join D., and at no time with- 
out such request. And your orator further states that he became a 
director in the defendant railway because of the request of the de- 
fendant, John D., and without questioning his motive, and voted 


) 


and acted as such director Just as said defendant requested him to 

iils vour orator did because of nL perfect confidence in the hon- 
estv, Integrity, good faith, eg good judgment of his said brother, 
the defendant, John D., who is seven years older than your orator, 
and for whom your orator had always since his earliest childhood 
entertalhe d the tende rest fee lings Ol brotherly love, resp ct. and cCol- 


_— 


do, and without inquiring as to the reasons for so doing. 
: 


Your orator in faet SAYS ali 1 eli urges the truth to be that, although 
he is a director of said defendant railway and also a stockholder, 
owning one-third of all the properties of suid railway, he is not per- 
mitted to look into nor spect the books of said COPpPOration | that 
his rights and interests In said corporation are denied, and he ts 
arbitrarily ordered by the defendant, John D., to keep away from the 
property of said railway; that the defendant, John D., is converting 
the trust reposed in him as aforesaid - by your orator to your orators 
financial ruin; denies that vour orator has any interest whatever in 
the defendant railway Or ith ay Of its properti s, and, as your orator 
Is Prpicornnie . and believes an =i) charges, boasts that he 18 In POSses- 


sion and that he will use the meansin his hands to maintain 


+ I + . . , : , = , ‘ 7 
24 his position, and that your orator Is unable to maintain a 

sult against him tor want of means to employ counsel and 
defray the expenses necessary for that purpose, and has gone so far 


as todemand from your orator all which your orator has received 


the conducto 


the name ol 
whether acqul 
rato > the di 
John 1).. 4s bi 


orator mm the ¢ 


] 


and tne airect 


} 


thereol, and th 
between your 


erty, MONEYS, 


and that the a 


manevVsS Alla 


1¢ hnadant Pali waits 


anv time tol 
counted for by 


bid?] 


>. ; 
decreed as 


16 JOHN 


DSLEY. 


refusal tocomply 
nas would induce 
tor ana hascaused 
Lo aT 1h) ind and 


of your orators 


thin , os 
the train of said 


r orator charges 


r and authority 


. , ; 
i defendant rali- 


= 
’ 

1} "yey bi f 1} 

1 FrLeous Pos! 


ascertained bv evi- 


r otherwise, and 


ntraect entered 
Liie defendant, 


ties to have and to 


re sic nt and sec- 


, 
required to issue 


. 1 
* . ‘ 
cis «il re “all -B and 
eye 
wile Liit OCTET y, 


us prayed for 


he respective inter- 


! 


ln and to the prop- 
, ‘ 
irom said contract, 


’ } 
daceount for all 


chil ady fu bj iC- 
Le declared ana 
or given to him 
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for the de fendant railway, is here nb fo specifically set forth. as a 
trustee for the List and benefit of thi sii] railway, and that he be 


~~ 
_ 
- 


required to make a deed or deeds to all of said property to the party 
equitably entitled thereto and account tor such portions thereof as 
+ . ry 
he mav have converted to his own use: that the eredit of 84.732.50 
In favor of the defendant, John D., upon the books kept by the au- 
ditor of the defendant railway. being the proceeds of the sale of the 
Iron, We... OF Lhe narrow-gauge railroad as aforesaid, be cancelled and 
chara i back to lim and pul to the ere lit of the defendant railway 
2. that the defendant railway bi required to pav to vour orator the sum 


OF one hundred adoiars per month tor every month since the lirst 


; } 4 ; j | ' | . , 
(aiy © December ISSS5 iO] } ‘ iki bhith) Gs Saialr to equal 
: ’ ’ ; : 
a t } “9% : ; " " ‘| ' . Sus , . ° ees 
_'} Lhe AMOUNL drawhn oV the del iin i thi 1). irom tie reve- 
, " , , 
. ; ; , ‘ ’ +* ’ .* ’ ‘ *s 5 ’ * 
Mnuecs Of Lire detent) bit) rabiiwal . i aC’™mab its . sine it recelVvel be 
hoy 7 | ra rel ry! | a reiant Pr yuiy nd 
‘ ’ ' s «tt? iA ‘ rig es at s*@ Pil ~ ‘ i Tibtial it babii’ i iitl 
, 7 
} ; , 
, , . sa 2 ‘ . > i . ‘ ar . 
; <i i ae ; = Pra | ,* ve Liat, t rid | Z| |" j rib piace ' '* =i iit trriel thie 
i 
" ’ ’ , ’ : 
Orders ahd adlrectiohs OF this tTonorau court during the pendency 
{ i | , i mratil ti i ' : "sel ’ ] | —— 
Ji Lil ail Pid ah jt] te.itil iit ii i ; ¢ i} s/t relia i ' | nereinh, 
, : , . 
‘ ‘ > ; ; ’ .* 
and for such other and further r sto the court may seem equl- 
H ' | , “ - @&@ , + ‘ ® . ° " ° " | 
' lil Pat tlie ‘bel til i ' it hii ‘ ' ‘i j a bic ¥ re iii re. rnd tinal il 
; ° 
; ' ’ ' , ’ } 
? ’ ‘es? " ; . 5 , ; : ; | ’ . ‘ ’ . 
writ of subjeena be issued, directed sard John D. Beardsles 
; ’ . ' ; 
“1? > San \ ' : | I? ‘ ‘\ ’ eye ey? Line , 
aqiiiti i hil =i," ij i Lee h& ij i ‘ ; sect id \ ‘ PLLA TERiile j ph 
> ] > ] , . | , 
Lien radav certain bed ier’ i \ oO ve tiereith It 
| ; 
SeTricd, personaiiv tol Lticd Agep I Ltbis thonorabie court, then 
- s 
ahd there to answer the pretiuises stand and abide sueh ordet 
, " . ts 
‘ , " * see? - 24 cy e 
and decree therein as shall seem a; » equity and good con- 
‘ . ¢ 
_ lice 


. IONES & MARTIN, 


» j : 4 - 7 ; ° 
~ di fp) ‘} Complainant, 


, . +« ’ ? | , kK | | "1h 
A Lil ' \ Of] 9 Li Ro nN. i Lt) ' Piy " (>) Pulaski an district 


aforesaid, this llth day of Mareh, in the year ISS86, personally ap- 


, , ’ ! * | . 
peared before me, Ralph L. Goodrich rk of said court, the above- 

; : . ; he ; ~ oe 
named Pau Beardsley and mad 1 that the facts set forth in 
the mregoing Olll Sa ral is Live purport to be made of his OWT 
es ~ } . 4 j ‘ , ‘ } ‘ ’ 
KRoowliedve are true, abd so fal is Liev purport to De stated on ln- 
‘ ; ] } ‘ ‘ 
hOrTI) | rT] tii | Lt le] rie i) ‘ sets ft ' , rt 


PAUL F. BEARDSLEY. 


° . ‘4% . \ ] " ] Aas Tei ] ° ; \ . = 7 ‘ . ° 
Given under mv hand this llth dav of Mareh. in the vear 1SS6. 


RALPH L. GOODRICH, Clerk, 
." By W. P. FEILD, D.C 
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be in force at the time of such change, and being a majority In in- 
terest of said stockholder it advisable and « ‘xpedient 


a | : 
to change said tramway association — corporation into a railroad co 


/ 
~ 
~. 
—- 
on 

— 
~ 

an 


poration in CONTOrMNETY with the act of the Ce neral Asse mi bly of the 

State of A rkans is arores Lid] and thie laws of sid Late, and having 

become In (r() «1 faith subsertbers to the pital stock of the proposed 

railroad, hereinafter described, to an aggregate amount exceeding the 
} 


sum of ten thousand dollars, do le reby change said tramway 


“2 ‘ 7 , " , " > e +» ’ ‘ ,’ ‘ : } ‘ | 7 
oo) aASs=OC lat {ij ()] { aau ctLLitvild rhLit©) il j lroad COPporation, ithe ao 
' . ’ ' 

hereby associate ourselves together for the purpose of con- 


structing, operat ine, miadntawhin and ow ning a raliroad for public 
use In the convevanee of pcPrsotis ana Prope: L\ ns sel fort I) in the 
following articles and under the provisions of the laws of the State of 
Arkansas—first, the name of the corporation Shall be the Wash- 


ington and Tope Railway Company ; secondly, the corporation shall 


COHWLUNUE DinelV.:! ne vears trom th date of these articies Of assocli- 
’ : - ¢ ' ' 
tion: third. the pital stock OF U! corporation shall be forty-five 
: ’ ’ : ; , . 7} ‘ ’ 
thousan L dorars, divided nto shares OF tWenty-lve dollars cCuch 
" " ? 
the cost of constructing the road, the right of way, motive power, 
; . — ‘ ; e 7 " ] ee ’ : t “ty . | 
and othe mppurtenances tor the compietion and runhing of the road 
— “se . 2-3 
Will De, aus Hear as @Cuh be estimated, fortv-hve thousand dollars 


} } } Doo 
fourth, the concerns of the « mpanv shail be MmMahaged Dy seven di- 
: ‘hy : : cake I aa: ae 

rectors, Th accordance V iWoeach OF Wiolh Shall be A SLOCKHOLECI 
. ’ . , } } , , 
ol the corp ration, ownlng stock absolutely and in his own right atia 


qualified to vote for dir rs at the election at which he shall be 


" *)? ' ‘>= ‘ | .F F ‘* ter : | ’ +? eer y 
chaos 1} hii pro we ssi] «ti t 7 TPL Eat 4 ; sci tai’ ii Lite tl sCTl 


for the present and until other directors mav be elected in aceord- 
ance W ith, law thie fol lO me -named persons are here by ck nei daduly 
oflice ana CNOTCIs¢ a Lite mowers 1c author itv ol ect LL}itl 
others shall be lawful} lected) and qual at d. to wit, William | [. 
Carruth, Riehard L. Tinton, Joel D. Conway, Robert A. Carragan, 
Thomas I] Simms, Burrill Bb. Battle. and ames Kk. Jones: fifth, 
road shall commence at the town of Washington, 11 the county of 


j ] ? F ! 
elect 7 alld) ChPOWerea LO AeL Us Gd OOPs cL Silldi CO] poratl 1. to hol | 
} 
‘ 


, , ; 
[Tem psten i and State of Arkansas. and run thenee to the town of 
: ‘ i . , 
| lope, Ini ft it Same county and State. at or near the depot of the St. 
i e 


Louis, fron Mountain and Southern railway. in the last mentioned 
town: tl Lay | Near ez | | 
and a half miles and is all within said cou Het npstead ; sixth, 
the following-named persons. to wit. William 1p Hart. Henr 
rus, William D. Green, Abner B. Williams, and James W.W 


illinms, 


are hereby constituted and appornte d Comloissioners to open 
‘ i i 
*) } } j ’ , . 
ol bOOKS Of subseriy OH to the Capital stock of said Corporatio 
, a } j 17 ° ‘ 
ah ecthpowered Pad AN Pmeerrornas ad things ehnpormned on such 
} 
(] 


; ? ’ ae eo ’ ] — 
COMM Ss loners OV Tlie awl such Cases made ahd provice 


ra ; , . " , } 

fo the maintenance of these articles of association we do hereby 

,} , " . " ; 9 : , 
° . ; % ‘ ‘es Pf . . 7 > - ‘ . 

“tt Vi radi sil (] li Pi tizidi \ ti 1} j {} list i\ cs fitiel at 1"¢ nto Stpiesc] Liv otll 
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‘ . bcil tii | “= j it’ i of LT i tit ij rrp toel {)j =fhiites {>i ot | wv 11) 
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’ ’ } ’ , 
sald company taken by each of us, and we agree, direct, demand, 
and require that thes articles be tiled with thr secretary of stat te of 
the State of Arkansas, and that every other act and thing required 
l@ Slule OF AArTKRUDSAs, “bad that everv other act ahd tbhihys require 


©“ 
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and necessary to constitute us a railroad corporation under the laws 
of the State of Arkansas according to the spirit, intent, and purpose 
of these articles be done and performed at the very earliest day 


practicable, this the — day of mi) the year of our L ord one 
thousand eight hundred and seventy-seven (1577). 

Names of subscribers. Residence. Shares. Amount. 
W. H. Carruth... --.-.-.. Washington, Ark..- 10) S 1,000 
.. A. COUR. nconsoauen x nn ' . 
Af ee 4 . . 
Cy. PSE. ncnnneusun . a “ . 
NI. L. Be u a 
Thomas H. Simms ...--- “ ot “ 

8 8S 8 Ve ee o : ) soo 
AB Wee... “ a al a 
Jamnes ©. ON 7 : 0 . 
en: I i i “3 on sie ” 
Henry a 3 oie ” 
: 1, Soe " = a a 

D. COet .. .cccn cans T rr 6 
a fe. fe . 10 200) 
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STATE OF ARKANSAS, | 
(County of Hl mpstead j 


Be it remembered that on this the lst day of May, A. D. 1877 
before me, Thomas H. Simms, the acting and duly hele aac 
clerk of the circuit court of the counry | Hlempstead and State of 
Arkansas, po rsonally appeal d (all the }) irties above named as sub- 
scrivers) to me personally w We H known as the persolis whose names 
appear upon the above and foregoing articles of association as the 
subseribe rs the reto, and several lly stated an dae ‘knowled loed that the y 
had severally executed the same and subseribed thereto their re- 
spective names, places of residence, and the numbers of shares of 
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stock respectively taken by them in the company mentioned therein 
for the consideration and purposes therein mentioned and set 
forth, and ] do hye rt by so certly 

Witness my hand and official seal of office this the day and year 
first above written 


[SEAL. | THOS. I. SIMMS, Clerk. 


Next comes the certificate of S. T. Sanders, a justice of the peace, 
that T. Hf. Simms appeared before him and acknowledged signing, 
residence, VC 


33 STATE OF ARKANSAS, County of Hempstead : 


Qn this day personally appeared before me, the undersigned, at) 
acting and dt ily commissioned justice of the peace within and for 
the county of Hempstead, in the State of Arkansas, Thos. H. Simms, 
Robert A. Carrigan, and James ly. Jones, three of the directors 
named in the above and foregoing articles of association, who, being 
first duly swor n, depos ana Say that stock to the amount of at 
least one thousand dollars for every mile of the road deseribed in 
tne said articles of association has actually been paid unto the di- 
rectors named in said articles. 

THOS. H. SiMMS 
R. A. CARRAGAN. 
JAMES Kk. JONES 


Subseribed and sworn to before me this 11th day of June, A. D. 


LS7% 


S. T. SANDERS, J. FP. 


Endorsed: Filed in my office on this, the 14th day of June, A. D. 
S77. B. B. Be - rs, Se eager of state, by G. W. St. Clatr, deputy. 
» 


LFecorded in book “Articles of Association . pues ow to 45, iInclu- 
sive. Lb. 3 Beave I's, secretary of State. by J J. J. Beavers, clerk 


ExHibit “CC.” 


Whereas, on the 14th dav of June, A. D. 1877, William H. Car- 
ruth, Rob tA (‘arragan, William ‘¢ Hlart, R. U. oe oa. a 
Andrews, Thos. Hf. Simms, Burrill B. Battle, Abner B. Williams, 
James Kk. Jones, John Justis, R. 1. Hinton, Henry pot as ad 
Williams, J. D. Conway, Jas. W. Williams, W. J. Furguson, A. W. 


cian |: Ss. T. Hayes, H. J.-Tri m ble, ( Jagerstield, W. D. Green, J. 
Thomas, and John Wallace associated themselves together 
o4 ~o Written articl S Ol association. unade r ana by the bamnMe ot 


the Washington and Hope Railway Company, which were 
filed in the othee of the seer lary oF Stat of the State of Arkansas, 
pursuant to an act of the ¢ — Assembly of the State of Arkansas 
entitled “An aet to provide “gh general system of railroad incorpo- 
ration, ay) proved July 2oSrd. . ia LSOS, for the purpose of COll- 
structing, teehee re, Mets and operating a railroad for public 


se 
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use in the conveyance of persons and property from the town of 
Washington,in the county of Hempstead, in the State of Arkansas, 
to the town of Hope,in the same county and State, as will appear 
nore fully by said articles of association now on file in the said 
office of the said secretary of state 

And whereas the said Washington and Hope Railway Company 
is desirous of extending its said road, it does hereby, in conformity 
with said act of the General Assembly of the State of Arkansas, ap- 
proved July 23rd, 1868, or any amendment thereto or any other law 
“appl irigy thereto, continue the said articles of association made by 
tha parties aforesaid for themselves or their successors or assignees, 
and supplement and amend the same, for the purpose of construct- 
Ing, Maintaining, owning, and operating an extension of the said 
railroad for public use in the conveyance of persons and property, 
beginning at the present terminus of the Washington and Hope 
railroud, at the town of Washington aforesaid, thence in a north- 
westerly direction to a point on the line between the Indian Terri- 
tory and the State of Arkansas, about township seven or eight south, 
passing through the counties of He mpstead, lloward, and Sevier : 
¢ at the terminus of the said Washington and Hope 
rallroa at the town of Loyn aforesaid: thenee ina southeasterly 
direction to the line between the States of Arkansas and Louisiana, 
passing through the counties of Hempstead, Nevada, Columbia, and 
Union, in the general direction of Monroe, Loutsiana, the whole, in- 
cluding the said Washington and Hope railroad, to constitute one 
continuous line of railroad from said line of the Indian Territory to 

suid line between the States of Arkansas and Loulsiana, the 
oo distance being about one hundred miles. 
And thestock holders of the said Washington and Hope Raail- 
Wal Company having In good faith subseribed and paid up stock of 
the said company to an amount equal to one thousand dollars per 
mile for the whole distance of said proposed extension, as well as of 
the road in operation, do hereby amend and supplement said arti- 
cles of association for the purpose of extending, constructing, main- 
taining. owning, and operating said railroad as set forth herein and 
under the provisions of the laws of the State of Arkansas: 

First. The name of this said corporation shall be changed from 
the name of the Washington and Hope Railway Company to the 
Arkansas and Louisiana Railway Company. Second. ‘The said cor- 
poration shall continue for ninety-nine years from this date. Third. 
The e ipital stock of this COM pany shall be inereased to one million 
dollars, divided into shares of twenty-five dollars each. The pres- 
ent stock of the Washington and Hope Railway Company shall 
be stock of this company and the holders shall be entitled to 
vote it as such, and at their option they Inav at any time ex- 
change it for stock under the new name in like amounts. The 
cost of constructing the said road, the right of way, motive power, 
rolling-stock, &e., will be, as near as can be estimated, one mil- 
lion of dollars. Fourth. The present organization of the Wash- 
ington and Hope Railway Company shall continue and the 
name and the extension shall not be heid to make any change 
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f election, the by-laws, or obligations of 
the Washington and Hope Railway Company. Fifth. The point of 
beginning shall be as aforesaid at a point on the line of the Indian 
Territory and the State of Arkansas near township seven or eight 
south, thence in a southeasterts direction through the counties of 
Sevier, Howard, and Hempstead, including in its line as a part of 
| Hiope railroad as now constructed, 

through the counties of Nevada, Columbia, and Union to the 
line between the States of Arkansas and Louisiana in the direction 


ot lor the maintenanceand continuance of the articles of asso- 

ciation as supplemented and amended the Washington and 
[Lope ; y | ed its seal to be hereto atlixed and 
this to be signed by its president and secretary aad has directed that 


i 


~~ 
« 
os 
= 
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the amendment be filed with the secretary of state for the State of 
Arkansas, and that ev ry act and thing requisite and hecessary to 
continue and constitute it a railw '\ corporation by the name and 
stvle of the Arkansas and Loutsiana Railway Company under the 
laws of the State of Arkansas according to the Spirit, Intent, and 
PUPPost of these articles be done and poe rformed at the very earliest 
diate practicable 
Done and signed this Sist day of Oetober, A. D. 1881. 
W. HH. CARRUTH, President. 


endorsed : Filed Noy. 7th, ISSI, in the office of secretary of state 

of Arkansas. Jacob Frolich, secretary of state, by D. MeRae, deputy. 
vecorded in Book No. 4, Articles of Association, pp. 248, ‘0, (00, on 
this the 26th day of Novemb: D. 1881. Jacob Frolich, see. state. 
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The THIEL spore | citizens of the State of Arkansas have associated 
themselves together for the purpose of constructing, operating, maln- 
taintiminge, an OWI a rarire id fo publi Use tl) thy CONVEVahee 
| Persotis ana prParg ye riv as set forth in the following articles and 
under the provisions of the laws of the State of Arkansas: First. The 
hame of the corporation shall be the Arkansas and Louisiana Rail- 
way Company and shall continue tor ninety-nine vears from the dates 
ot tl Second. Thi capital stock 
Od of the corporation shall be one million two hundred thousand 
dollars, divided into shares of one hundred dollars each. The 
the road, the meht of way, motive power, and 
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cost Of constructing 
other appurtenances for the COT prelion and Pubes of the road 
Will be, as near as can be estimated, one million two hundred thou- 
sand doilars 

Third. The coneerns of the company shail be managed by five or 
mnmore directors in accordance with law. each of whom shall bea 
stockholder of the Corporation, oWhinyg stock absolutely and in its 
own right, and qualified to vote for directors at the election at which 
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they may be chosen, and possessing 
by law lor th ' present 


clared elects d ana Cin powers d to 
to hold othece and exercise all thi 
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in accordance with law the follown 


verve - and 


lev, Thomas Hl. Simms, Paul Beat 
Robert B. Williams 
Fourth. The road shall berin il 


i-~ . county of Hemipst ad, thence in a 
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between township 


The road will pass 
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he following-named persons, to 
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hereby constituted and appointed 
subscription to the capital stock of 
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to law 
To the matintenanee of these arti 
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_ hames, places of residence, and th 
COMPpany taken by en h of 
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4 the State of Arkansas, 
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Uiie ws of the State of Arkansas 
| and purpose of these articles, be dou 
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Done and signed by us, respect 
ber, A. D. 1882 
i 
Names tes 
~ ° 
< J |) 1} iPeisit - \\ i-ii 
Th = [| ° itiis 
Pau ie irrdsles 2 
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Endorsed: F lin offi yf s 
September, LSSZ. Jaecb Frolich, s 


7. Articles Association, pp. 49-: 
Jacob Frolich, sec. state, by W. H 
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isterlv direction by or near 

the line between the States of 

1 said bie [ r near the 
1 il rtLWeLLV & er 1) ramce 
rough portions of the counties 
ind will be about sixty miles 

“ Albert C. Baird, William A. 
rimibl -and J. \l. sins, are 
Commissioners to Open hooks of 
said corporation, and empowered 


things enjoined on commissioners in such cases according 
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es of association we do hereby 
ih and at reunto subscribe our 
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other qualifications prescribed 
mav be elected 
named persons are hereby de- 
as directors of said corporation, 
authority of directors 
to wit: John D. Beards- 


Abner B. Williams. and 


directors 


hed, 


mnber of shares of stock in said 
| we agree, direct, and re- 

| with the Secret Py of state of 
ii ry other act and thing 
railroad corporation under 
rding to the Sprit, Intent, 
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of the State of Arkansas according to the spirit, intent, 
rpose of these articles be done and performed as soon as prac- 
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the first part and situated in Hemstead county, in the State of Ar- 
kansas, or elsewhere, and all the rights, privileges, and franchises 
conferred upon the party of the first part by the general statutes of 
the State for the incorporation of railroad companies, including the 

exclusive right to own, operate, and maintain a railroad be- 
1S tween the towns of Washington and Hope, In) [lem pstead 

county aforesaid: to have-and to hold the above-described 
property, franchises, lands, and appurtenances unto the said party 
of the second part and Its successors and ASS'ONS, 

“> And the party of the second — forand in consideration of the afore- 
said conveyance, hereby agrees that it will pay off and discharge all 
liabilities and debts of every kind due and owing or to become due 
by the party of the first part 

And it is further agreed by and between the parties aforesaid that 
the sald party of the sf eond paar chall change Its name and stvle Lo 
that of the Arkansas and Louisiana Railway Company, Northern 
Division, and that the paid-up stock herein agreed to be paid to the 
party of the first part shall bein the nameof the Arkansas and Lou- 
isiana Railway Company (Northern Division). 

In testimony whereof the directors of the several corporations 
parties hereto have caused these presents to be signed in the names 


| 
| 
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thereof by — respective presidents, and their several corporate seals 
to be affixed hereto this the [Sth day of September, A. D. ISS 
WASHINGTON & HOPE RAILWAY COMPA.,. £, 
: ae By W. H. CARRU'FH, President 
Attest: R. B. WILLIAMS, Sceretary 
4 ARKANSAS AND INDIAN TERRITORY 
RAILWAY CO., 

By H. B. HOLMAN, President 


Attest: R. B. WILLIAMS, Secretar 


STATE OF ARKANSAS, [lempstead County 


be it remembered that on this the 1Sth dav of September, A. D. 

ISS2, before me, John FE Williams,an acting and duly qualified 

notary public in and for the county and State aforesaid, and duly 

authoriz d bv law LO take ackn WI beriyie nts of deeds and other writ- 

ings to be used or recorded in said State of Arkansas, person- 

= 14 ally appeared William Bb. Carruth, president of the Washing. 

ton and Hope Railway Company, to me well known to be the 

person whose pame appears Upon, and whose name Is subseribed to 

the within and foregoing deed, and he being dely sworn, did depose 

~ and say that he Was jpres! le nt of sa company at the date of the 

execution of the foregoing instrument, and stillis such president, and 

that the Instrument was execute d by and under a resolution of the 

directors of said company, and that the satd instrument was executed 

and delivered by the said company aforesaid, acting through him, 

acting as such president thereof by virtue of said resoiutions as the 

—_. act and deed of said company, and for the considerations, uses, and 
purposes therein mentioned and set forth. 
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ht} Exureit “ H.” 


Whereas the capital stock of this company is one million two 
hundred thousand dollars, which is the estimated cost of construe- 
tion of sixtv miles of its line of road from the town of Hope ina 
Southeast rly direction to the line between the State of Louisiana 
tne State ol Arkansas: and whereas the entire distance from 
the boundary line between the State of Arkansas and the Indian 
‘¥ rritory to the boun lary line between the States of Arkansas and 
Louisiana, over which it is proposed by this company to construct 
its road — about one hundred and twenty miles; 

And whereas, to meet the estimated expense of past and future 
construction upon said line, it Is necessary to Increase the capital 
stock of this —t to the amount of $20,000 per mile for the 

tire distance of one hun yp empties ae yore er ee 

The retore, be it wale 8 That thie b- ipital stock ot this Cc OMLpAany, 
by and with the consent of the holders of a majority of tis capital 
stock as required by _ opera. Maem mern to the sum of 31,200,000, 
so that the total capital stock shall be two million four hundred 
thousand dollars. 

OrricE OF THE ARKANSAS AND LovurstaANa Raitway Co., 
WASHINGTON, ARK, June 20th, 1SS5. 


[, Robert B. Willtams, secretary of the Arkansas and Louisiana 


’ | . . j i . ] ia & | | . . 
Railway { OmMpanyv, do hereby Cercle tiiat the avooyve rnd ioregoing 
} ao oe , - 7 j » ene 1 —_ . : . 
resoLlluLiot) which, was adopted DOV tie board of direct rs of sald com- 


the 2Oth day of June, 1883, and on the same.day unant- 


prin a 

’ ‘ ‘ . . + ‘ , : ° 
mousliv ratified and ulopt | bv a me ting at which the holders of 
ili the Capiltal stocK ol suld compan) were present and voting (SIXLV 


lavs’ notice of said meeting having been waived in writing by each 


’ a ica - - 4] 7 
of the sald stocK hoiders), 1s trulv, corres Iv. and Col upletely copied 
: ] , , | bans ‘ . a 
Prom Lilie proceedings Ol Lie meeting oO said stoc kholders as 
- } P . , . . | = . = ‘ 1 " rye ° 
Ly tne sathe now uppears upon the records oO} sald cCompanyv. 


In testimony whereof I have hereunto set my hand assuch 
secretarv and athxed the corporate se al of said company, on this the 
21st dav of June, A. D. 18505. 


@ bs. wee. - i 


STATE oF ARKANSAS, Hempstead County: 
, , ° ° . 
aduliv commissioned notarv 


> } - ? 

be lore the unde rsigned, un a 
public, in and 1 r the county and 
John D. Pant iy Paul F. Beardslev, and Robert b. Williams, 


as 


7 
~ * > ‘ . ess ‘ : | . " | .* > 
: ite’ AHLIOTeSaUId, PrePsoraiis Crithie 


tiiree of the di rectors named In the articies of association of the 
, * 7 ’ ° , ‘3 . . , 
Arkansas and Li siana Railway Company, flied in the othee of the 


secretary of state cua the State of Arkansas on the 13th day of Sep- 
, “ ? ' ] oy 

tember. A. D. SSZ. who, belng duly sworn, depose and say that 
. ’ ’ ] ) . ear . 

stock to the amount of at least one thousand dollars for every mile 


of the road deseribed in said articles of association and intended 
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‘ . . . es . ? ** - ? | + . , es ] y . och ‘ . 
hands respectively and affixed the corporate seal of said company 
, ‘ 4 ] j | —— . ; - ‘ a 
at the office thereof on the dav and vear aforesaid 


R. B. WILLIAMS, 
Sec. Ark. & Ind. Ter. Reiheny Com 
H. B. HOLMAN 
= President Ark. & Ind. Ter. Railu Ly ompa iy 


pany. 
i 
> 


ree) , i oe. . : , ; a : iia caiil 
iiiis 1s Certliv that pursuant - ie in such Cases Made 
: a SS 5] fas oe ; 7 ' : by 
cli ‘ tii > & i* ‘ ' Arkal 4b chi : § ‘ “s 1 sv ;a ¥¥ i ¥ ( tmwahnyv, »\ 
] } : , . " . = . 

" , " ’ ‘$ ees , , + ’ : ' ' ; . »? " ‘ 
resolutions adopted by a full meeting e board of directors and 
. ? al ' . | » . ‘ ‘ ei . > 2 
, ri ed { ne Hoiders of the: stock Of the sald company, 
‘Jil ii 5 € if ai OT \} - \ 1) | Pele , | . ‘ ise’q broth the + | alisius 
| ‘ ‘ ’ i ' ° a4 e | 
and indian ler rv R vuvV Com and singuiar ts PFrali- 


ite certain 
proved 
‘eved 


: o - r - gud a . ss anal 
a - ; 2 —  - ail r 
- o eo ; . : . — 
a sae ° ‘ . ‘ 
s —- . . j -- 4 
; , 
° . ' . - 
; 
pe ° j 
, J 
. 7. a ~~ - ‘ 
4 Te 
j s ws ° : 
° tell _ mn : — 
~ . 
, i 
> =e jie ~s & | ~ 4 ' 
— a 
2 bial 
am . - 
s as a © ons . i 
ow : pete, 0 
. , — ~ FS Yeon 
, , / 
s " " 7 
r = 
~< a 
j / = ; . 
° ” 4 - —a 
, a 
. — 
° — 
— 
— 
j a pe 
j 
o~ - wt 
j 
a —— 
es wr « i - - -- 
= on wt 2 * " > 
~ ~~ 
—_— — 
« a =. — o> . 
= - - - - 
, ° —— “=o od 
_— - ~ ‘ 
° -nes -_ —— = ll = 
" f ~ io ~ —_ fo = 
—— om; = , ~ ad 
— - — > - 
- - 
. - & c= os oe 
o - © = -“ 
a — 
~ - = / — 
a e -——~— > - 
cme mtn = oe w 
— - 
Z —— _ s e 
- amet al - ’ : 


“4 , ‘ ‘ 
, ty , \) ’ =. ’ | 
; _ ~ ‘ > ~~ ‘ ‘ ‘ mai ~~, ci iit 
os =. ‘ ‘ . + #4 4 
J i it wiv ' - Mes oO] je State 
4 . 
. . , * ’ yf e 
\ = ™ 4 i i ; ‘ 2 ‘ ' Pid 1? Lie! 
. ’ ; "9 . ' ‘ , j 
\ ~ ‘ ." i> \ ¢ i? ~ \ i i i ; ca. iift 
» , . ; *% . ‘ ; * : . . t 
] bal i‘ i \ i i ‘ atity {) 
| ’ ™ | ’ ' ; 2. ; ' r\ygs- 
’ a i ~ i / > ~ i i ' Biiit .7t 
o ; ™~ \ ~ - be ' | Tile li- 
>> ' ~ i i ‘ i i . i 
>_> : 
t | 7 ~ )’ | ; ~ | ef Tl’ « 
‘ ‘ . & ~ . . i ‘ . ii Se 
| | ’ ’ - *) , . 
ii | ; i . ‘ ‘a 
i 
” ; , 
] \\ i ‘ ; 
. , : ' ™ ’ ’ 7 ; 
i ~ n \ j j \ é ’ j | i <i oo i 1} cl iiti 
’ ; \ 1 . . 
’ , ’ , ’ ; 
|? 1} \\ li = = ; ‘ . i + : ~ aba 
? | . , , 
It ay ¢ ‘ reu , a _ ot 2. ’ ‘ chil 
i} , ; , , . ' R . >>) " 
<i \ i = ,? y ~~ . ti. i i Li iit 
+ , ‘ ; , “. i 
{i ’ <i . i ' uA PAS La . 
® ~j ' '’ 1 
Bb. WILLIAMS 
a4 : ; ha 


PAUL F. BEARDSLEY. 


state. on this the 25th 
by D. McRae, 


Jaco 


one 
nited States court- 
rable Henry ¢ 


the 


Marcu 22xp, 1SS6 


?} 
‘¥ > ‘+ « 
cis i\OLIOWS: 


LOUISIANA RalIL- 


the 
of the agents, officers, atia ¢ 


and Louis wha Ral 


. ut, The Arkansas 
iway Company, shall pay over and deliver to W. 
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H. Carruth, the treasurer of the said defendant railway company, all 
of the gross earnings of said railway company, and that said Car- 
ruth shall keep a proper account of all such sums that may thus 
come Into his hands and shall make all disbursements of the neces- 
sary current operating expenses of said railway company, and shall 
pay as they mature all outstanding indebtedness for material pur- 
chased for the road and property in controversy. When heshall have 
any doubt as to the validity of the demand, or that it Is properly paya- 
ble from the earnings of the road as a part of its indebtedness, he 
will refer the matter to this court for directions before payment. 
All of the net earnings of said railway he shall hold subject to the 
order of this court, and doth further order, consider, and adjudge 
that the defendants, John D. Beardsley and the Arkansas and 
Louisiana Railway Company be, and they are hereby, enjoined from 
in any manner encumbering, selling, or otherwise disposing of any 

portion of the property deseribed in the bill of complaint 

herein or any of the property of the Arkansas and Louisiana 

Railway Company until the further order of this court, save 
the town lots in the town of Nashville, in Howard county, and as to 
sald lots it is ordered that the said John D. Beardsley may sell and 
inake deeds to any of of said lots, but all proceeds of said sales shall 
be paid and delivered to the said W. Hl. Carruth who shall hold the 
same subject to the order of the court. 

It is further ordered that a copy of this order shall be mailed to 
W. HH. Carruth, which shall be his authority for acting in the prem- 
Ises, 

Which answer of the Arkansas & Louisiana Railway Company 
is as follows: 


In the United States Cireuit Court for the Eastern District of Ar- 
kansas. In Chancery. 


PauL Fk. BEARDSLEY ) 


Jonux D. Bearpsrey et al. } 


The defendant, the Arkansas and Louisiana Railway Company, 
saving and reserving exceptions for the many errors and insufh- 
ciencies in said bill contained for its separate answer unto so much 
thereof as it is advised is material for it to answer, says: The alle- 
gations in said bill and in the answer of its codefendant in regard 
to the corporate organization of this defendant and of the acquisition 
by if of the prope rty and franchise s of Its predecessors are true. 

[t is likewise true as alleged in the answer of its codefendant In 
regard to the construction contract between the defendant and tts 
codefendant, and the terms of said contract are correctly set out in 
sald answer and the exhibits thereto. 

Complainant was not a party to the aforesaid contract for 

ot the construction of its road, and had ho interest therein SO far 

as its officers or directors knew at the time said contract was 
entered into or now know. 
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Its dealings had been altogether with its codefendant, who was 
ostensibly acting for himself alone. And while this defendant had 
no knowledge as to the truth of the allegations of the bill as to the 
purchase by complainant of the stock of this defendant from its co- 
defendant, it den that either he or the said John 1). Beardsley Is 
the owner of any direct interest in said road or otherwise than as 
stockholders of this company. 


’ 


And defendant, further at ‘ering, : lea s that thre promoters and 
directors of the Washington an: pe Railway Company and of Its 
successors, including this defendant, were citizens of Washington, 
in HLem pst ad COUNLY, Ak is they aire engaged in business at 
that place, nad thre most of their propre rty Is located there and in the 
vicinity. They had and still have a vital interest in the construe- 
tion and extension of said railway under the terms and provisions 
of the several charters taken out as aforesaid. While it Is true that 
they, acti Bu In ther ¢ ‘ities as directors, agreed and contracted 
with their ecodefendant ve lm the vyreatest part ot the stock of 
sald corporation an L ti lace him in possession of sald road as lessee 
as a consi rat at ‘induce him to undertake the construction and 
extension thy : : eyertl | It Was contemplated and provide J in 
said contract that the organiza f said company was to be main- 
tained, and th Hlicient of the stock of said company was to be 
reserved for the purpose of qualifvins legal directory in order 
that this defer nt might and shoutd retain the me unis and capacity 
to compel tla erformance DV | eodefenda of his econtraet: and 
this was done to,the end that the objeet thev had in view, viz, to 


secure it , tract} hn. equipment, ans arnlenanee sald road. 


might ea | cu] (Wepre haal l | rl »as al- 
leged in said | that the maintenance of the corporate organiza- 
tion is merely formal and nominal, or that said road beeame 
vested in said defendant either severally or as a tenant in 


COTO) 


Defendant further alleges that | odefendant, the said John D. 
Beardsley, IS 1h tie Possession Os id road and | riyv i Its lessee, 
' . . . : 


, 
Uhder ana in Irstlahce OF The Lerin i the aior bhai Contract, ana 
; . , 4 | q _ ; —e Se 5 . : ® ‘ ' 
he las Slice tile CCLULI Bele 4 kde’ ot) bah@ges thneretn and tiie 


ormed, hegotlathng tor 


the means t 


iis Cie] pitaah bit CLeeee ctil i : ( ici i "Oele eh); nt has mit 
aged Sn} roperty Hohestiv ana fal ntuliv and ¢ he best advan- 
, ’ , : } . ’ . 
tage, ana 
ce Put prternt 
J 
that to remove — from the control an hillaigemen 
ertv woul 
parties c' 


And having 
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to do, defendant prays that its rights may be protected and preserved 
during the progress of said cause. 
A. B. WILLIAMS, 
J. D. CONWAY, 
J. M. MOORE, 
For Defendant. 


(Endorsed:) Filed April Ist, 1886. Ralph L. Goodrich, clerk. 


Which answer of J. D. Beardsley is as follows: 


56 In the United States Cireuit Court for the Eastern District 
of Arkansas. In Chancery. 


Pau. F. BEARDSLEY 
. 
Joun D. BeArRpDsLeEy and tHe ARKANSAS AND LourstaAna RalI_- 
WAY COMPANY. 


ee 


The defendant, Jolin D. Beardsley, saving and reserving excep- 
tions to the Inany errors and insufliciencies in the complainants 
bill contained for his separate answer unto so much thereof as 
he is advised is material for him to answer, says it Is true that 
the several corporations mentioned and deseribed in said bill were 
Incorporated iit the time and In the manner alleged, and he Sup>- 
poses that Exhibits “A,” “ B,” “C,” “ D,” “ BE,” and “ F” to said bill 
were correct copies of the articles of incorporation of said several 
corporations ; but he alleges that no stock was ever Issued in pur- 
suance of the subscriptions contained in the articles of association of 
the Arkansas and Indian Territory Railway Company or of the Ar- 
kansas and Louisiana Railway Company, nor was any part of said 
stuck subscriptions ever paid in save what was paid by this respond- 
ent for the purpose of securing the charter. After the organization 
of said corporations and the purchase by them respectively and sue- 
CeSSIV' ly of the prope ry au | franchises of the Washingtou and ITope 
Railway Company, as set out in said villi, it was agreed that certain 
stock was to be and the same was in fact Issued by the Arkansas 
and Louisiana Railway Company to the stockholders of the Wash- 
ington and Hope Railway Company, as will herein be fully shown. 

[t is likewise true that the several sales and transfers of the prop- 
erty, rights, and franchises of said corporations alleged in said bill 
to have been made were made, and that the property and franchises 
of said several corporations were fit illy vested, by virtue of said 

sales and transiers, in rr spol lents codefendant, The Arkan- 
Ot Sis and Louisiana IY iri i\ Company ; ati cle fendant bye re- 

with exhibits full and true copies of the records and proceed- 
ings of said incorporations in relation to said sales and transfers, 
marked respectively in alphabetical order from A to E, inclusive. 

And he alleges that it was, among other things, agreed by and be- 
tween the Washington and Hope Railway Company and the Arkan- 
sus and Indian Territory Rullwas . ompany, in the negotiations lor 
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the purchase by the latter of the property and franchises of the 
former company, that the vendee would issue to the vendor one 
hundred thousand dollars of its paid-up eapital stock, which was to 
be delivered to the stockholders of the vendor in lieu of the stock 
held by them in said corporation at the time of said sale, and said 
arrangement was assented to in writing by each and all of the stock- 
holders of said Company, us appears by reference LO exhibit we, 


hereto 

And the same agreement Was made by and between the Arkansas 
and Indian Territory Railway Company and respondent’s codefend- 
ants, the Arkansas and Louisiana Railway Company, upon the pur- 
chase by the latter of the property and franchises of the former 
company, and was assented to by the stockholders of the former 
company, as will be seen by reference to Exhibit IC hereto. 

That the objeet and intention of sald agreements was that each of 
the stockholders of the vendor corporations should obtain in the 
vendee corporation an amount of stock equal to what he had there- 
tofore held in the vendor corporation, and upon the consummation 
of the respective sales aforesaid each of the stockholders of the 
vendor became entitled to an amount of stock In the vendee equal 
to what he had previously held in the prior corporation, and under 
said arrangements each stockholder in the Washington and Hope 
Railway Company acquired the right to the hke amount of stock in 
the Arkansas and Loutsiana Railway Company. 

Respondent further Savs that his codefendant has issued one 

hundred thousand dollars of paid-up stock under and in pur- 
os suance of the aforesaid agreement, as will be hereinafter 

more fully shown, and that it has issued no other stock except 
What was Issued to respondent as hereinafter stated. 

Defendant, further answe ring, savs: On the 10th dav of Septem- 
her, 1S79, he entered into a contract with the Washington and Hope 
Railway Company to construct a narrow-gauge railroad from Wash- 
ington to Hope, the terminal points thereof. Under the terms of 
said contract respondent was to construct, temporarily, a tram road, 
and was within four vears to replace the same with iron rails, and 
in consideration thereof the directors agreed that they would, upon 
the completion and acceptance of said road by them, procure the 
stock of said company to be transferred to respondent, except sufti- 
cient to qualify a legal directory under the provisions of the charter, 
and would obtain and deliver to him the sum of ten thousand dol- 
lars in the notes or obligations of responsible and solvent parties, 
one-half thereof payable to respondent ten days after the completion 
and acceptance of said road by the directory and the residue one 
vear thereafter, which is herewith filed, marked “ FE 2.” 

That some time after he had entered into said eontract he asso- 
clated with lim in said enterprise the said Vinton Alderman, who 
was and still is a citizen of Ohio. Tt was agreed between them that 
they should each contribute to the expense of constructing and 
completing sald road, and Upon the receipt of the stock thereof from 
the directory that it should be divided between them equally. 

In the latter part of the year 1879, or early in 1880, respondent 
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completed the laying of said track, the greater part thereof being 
constructed with wooden rails or stringers. It soon became apparent 
that the road could not be operated with such material without con- 
stant expense and outlay resulting from the rapid wearing out of 
the wooden rails, and during said year respondent procured iron 
rails with which he relaid said track. Soon after the relaying and 
completion of said track as aforesaid the road was formally accepted 
by the directory. A copy of said resolution is filed, marked 
ee 
ov That — this time the capital stock of said corporation was 
forty-five thousand dollars, and upon the completion and 
acceptance by said COMM pany of said road as aforesaid the directors 
caused the same to be valued by a committee by them appointed 
for that purpose. A copy of said resolution is herewith filed, marked 
Ex. “G." The same was appraised at one hundred thousand dol- 
lars, and thereupon the stock of the company Was increased to that 
sum, and pal id- tip Ce rtificates of said stock were issued to responde nt 
for himself and the said Aldefman, save a few shares reserved and 
issued to members of the directory for the purpose of rendering 
them eligible as directors. Said road was completed as aforesaid 
before the complainant came to Washington, and it is not true, as 
alleged, that he participated in the construction thereof. 

Defendant further represents that the said Alderman had con- 
te mplated re moving LO Hlempstead COULLY, in this State, but in the 
year ISSL he concluded to remain in Ohio, and thereupon became 
anxious to dispose of his stock in the Washington and Hope Rail- 
way Company and several times wrote to respondent asking him to 
purchase the same, which he declined to do for the reason that he 
did not have the means nec ssaurv lo make the purchase, The road 
was In debt and the earnings thereof were at the time very light; 
but about the — day of ISsl, defendant learned that the said 
Alderman was proposing to sell his stock to the president of the 
Texas and St. Louis Railway Company, which was a corporation 
constructing a narrow-gauge railroad in this State to be operated 
In competition with the St. L., 1. M. & 8. R’y, upon which road the 
Washington and Hope Company was largely dependent. 

Defendant knew said company and the president thereof could 
command large capital, and was fearfal that if he acquired said 
stock it would prove prejudicial to respondent's interest. Where- 
fore and solely in consideration of said information he wrote at 

once to the said Alderman proposing that he would purchase 
60 his stock for twelve thousand dollars if he would sell it to 

him on a credit. His proposition was accepted by the said 
Alderman, and he thereupon became the purchaser and owner of 
said stock. 

And the defendant denies that he made said purchase or that he 
ever dt any time had any correspondence with the said Alderman 
in regard to the purchase of said stock at the request or the solici- 
tation of the complainant, or that he ever at any time prior or sub- 
sequent to said purchase had any conversation or consultation, 
agreement or understanding, with complainant with regard thereto, 
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and if complainant himself had any correspondence with the said 
Alderman on the subject respondent is not aware of It. He, how- 
ever, does not believe that he had, or that he ever thought of pur- 
chasl ny said stovk. 

He denies that he wrote to complainant requesting him to come 
from ee and take an interest in said road, or that complain- 
ant came to Washington for that purpose at defendant's request. 

“mr answering, respondent says In - fall of 1881 he received 
a letter from the complainan t, written in California, ste iting that he 
was comll ast and req vesting see to meet him in St. 
Louis. enpenied and « ompl alnant ur mg not met for several years, 
and, desiring to meet his brothet aca he went to St. Louis at the 
appointed time and learned from him that he was going to New 
York city in furtherance of some ahaa or enterprise which he 
then had on hand. Nothing whatever was said or intimated at 
sald meeting ni regard LO complainants becoming in) any mahher 
connected with said road. Respondent advised him of the difficul- 
ties he had been laboring under for the want of more means, and he 
volunteered tO eX press the belief that he could }) rocure for respond- 
ent af the money he needed in New York. Having made fruitless 
efforts in that direction himself and failed in the accomplishment 
of his object, respondent ve riously doubted complainant’s abil- 
ity to effect anything, bu tol: han an he Worl nt d be gl: i if — coulk | do 

so. After he arris a in New York complainant wrote to re- 
OG] sponde nt for information about the road, the country, KC., 

Which Was sent to him: but, as he expected, nothing ever 
came of it 

A nal he denies that the complainant went to New York, 
alleged, at his suggestion or solicitation, or that there is any founda- 
tion for the allegation in that behalf in said bill other than the facts 
hereinabove stated. 

Defendant further r presents that soon after complainant had 
LOC Lo New Yi rk 1th .t it taal] of ISS a is i re in be fore alleged, here- 
ceived a letter from him stating that he nt not succeeded in ac- 


— 
~~ 
— 


i 
j 


complishing anything In| New York, referring to his personal in- 
itd i and Was out of mon \ and re cpu =e d rm at =f net LO rive him’ 
employ meh RR sponds nt answer d his I Lier di S ‘lining 10 e mploy 
him. Soon thereafter he received another letter from complainant 


ioportuning him to employ him and proposing to work for seventy- 


five dollars per month for the sake of obtaining a support for his 
family. Respondent did not wish to employ complainant, because 
the means at his command was extremely limited and he did not 
need his services, and besides he felt it better for other reasons that 
he shoul a not do so, but he could not under the circumstances resist 
his appeal and he wrote to him to come to Washington at once, 
W hie h he nf d and wi nt to work at the afore said salary proposed by 


——) 


himesel! pees rendered etlicient service. Tle continued in said serv- 
lee at sald salary until the Ist day of December, 18835, when respond- 
ent advanced his salary to one hundred dollars per month. It is 
not true, as alleged, that complainant objected or protested against 
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the amount at which his salary was fixed; on the contrary, he 
thanked respondent for advancing it as aforesaid. 


Soon after complainant came 


service of the defendant as aforesaid 
k of Vinton Alderman and owned 
Washington and Hope Railway 
tune defendant tosell him a part 


fendant had purchased the sto 


| - 


the greater part of the stock of 1 
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(, of said stock. Peper Sentil 
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} | : | 
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fnaliv. upon his urgent solicita 


three thous bd iwo hun br 1 iil) 
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ee 
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ie be wmantolnt 


he eould pay for the same Det 


o Washineton and entered into the 


—s 


ind after he learned that de- 


it he still had interests in Cal- 
| to realize money with which 


nt did not wish to sell him the 
ile to pay for the same, but 


tions, consented to sell him thirty- 


dollars of said stock for the 
as he Was paving 
Alderman and was 

ht itwas but just that com- 
m the date oft enid purchase, 
Lt tirat the stock was not to 


should have paid therefor. On 


said sale defendant wrote and 
tin pled aa lis bill Said 

ny previous agree nt or under 
ther understanding than as 
tyra “ome tithe mn the month 
ame offended with respond- 
ver mentioned or alluded to 
during all said time pay or 


m his alleged goid mine and 
supposed he had abandoned it 


ant was in the employment of 
i that he rendered valua- 
uction and operation of said 
red by the other employees in 
tally rendered by persons sim1- 
ar i na int got along har- 

itlhy eonsulted together as to 

r TK of constructing and oper- 
| necessary for persons engaged 
r true that they 

ntly interested in the property 


nV padi 


*s . 
ever understood or agreed In} 
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or this respondent that 


ty was one-third thereof and 
red in said bill. Respondent 
> when such a claim was 
att as hereinbetore stated, 
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onsulted with complainant as a 
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joint owner or as one jointly interested in said property as to the 
policy of extending said road or widening the pauge chi reof, It 
Wis a matter ol much public concern al Washington, where the 
principal office of said COTH Pan is located. to have the road extended, 
and such extension had been contemplaied by respondent and the 
directors of said company long before complainant came to Wash- 
Ineton. Thi di lav thre rein Was only caused by want of the resources 
necessary to prosecute the work. In the summer of 1882 respondent 

that the St. Louis, Iron Mountain and Southern Railway 


} 


Company would aid him in extending the road, and It was at once 


’ 
ascertarmed 


determined to proceed with the extension thereof. This purpose was 
the subject of frequent conversations and consultations among the 
directors, by whose action and co-operation the changes that were 
eflected in the organization of the corporation, with the view to 
such extension, Were made. Complainant was not a member of the 
directory and was not consulted by the respondent or any one else. 
so far as lie knows, as to the policy of the extension. <As to the 
matter of the widening of the gauge of said road it was determined 
upon ‘by respondent, as he now remembers, during an interview 
with R.S. Hays, the first vice-president of the St. Louis, Iron Moun- 
tain and Southern Railway Company, at St. Louis, in the summer 
of 1552, and when complainant was at Washington, Arkansas, sev- 
eral hundred miles away. 
64 lurther answer-, defendant savs it is not true that he, act- 
ing for himself and e mplainant, entered into a construction 
contract with his ecodefendants, and he states the faets in that be- 
half to be that after Like ACGQUISILION by the Arkansas and Louisiana 
railway of the property and franchises that had formerly belonged 
to the Washington an Llope Railway Company, and after it had 
been determined thiat seid road should be extended the directors 
looked exclusively to respondent for carrving said purpose into 
etl Clannad in order to enabie as wel] as 1O JNaGUCe him LO do SO 2 COTl- 
struction contract was entered into between respondent and his co- 
defendant, the terms of which will presently be fully set forth 
that prior to the making of said contract respondent was a director 
| | i | that he could not lawtully enter into 
contract with the company while holding that position he withdrew 
from thi directory, and the comp! bbnaanit, who was then and at the 
time said contract was entered into a director in said company, well 
knew and understood the purpos for Which respondent withdrew 
from the directory 
That on the Zot) dav of Mav, ISS35. tL contract Was entered nto 
by and between respondent, acting solely and exclusively for him- 


self ana lis ecodelendant, by the terms of which he undertook and 


agreed to change the gauge of said road, to lay the same with a heavy 
Iron rail, to build depots, equip the road with suflicient roliing-stock, 
and to extend the same, and to assume and pay all debts and ha- 
bilities of said company, amounting to near seventy thousand dollars, 


In consideration of which sald company agreed LO ecOnNVeY Lo respond- 


Sek wees ee Ce) as ee eee Pe y ae cee ee ow om 
elt the lands donated to it bv tobe State, amounting to about twenty 


_— 


thousand aeres, to issue to him stock to the amount of S10 000 per 


en gn i a 
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mile on that part of the line between Washington and Hope and 
$20 000 per mile on the residue of the road, said stock, to be issued 
and delivered to respondent as said road was completed and accepted 
in sections of one mile, and first-mortgage bonds in the sum of fif- 
teen thousand dollars per mile to be issued and delivered to him as 
suld work progresst d and Wis compl ted and accepted In sections 
of five miles, and to lease said road and the revenues and 

65 income thereof to respondent for the period of five vears. A 
COPY ol sald contract Is here with filed, marked Exhibit “ H.” 

As before stated, complainant was at the time said contract was 
entered into a director in said company, some shares of stock having 
been issued in his name in or 
pacity, aud he was present at the time said contract was entered into, 


‘ 
ler to qualify him to act In that ea- 


, ) } 


had full knowledge of the terms thereof, and voted upon and in 
favor of the resolutions adopted by the board authorizing and rat- 
iftving the same. 

espoudent further represents that he made arrangements with 
the St. Louis, Iron Mountain and Southern Railway Company for 
d make the changes In 
j his codeferidant, and 
y for said money and material he hypothecated the stock 


ee 
+ 
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} ] : } | | . it } ; | ' 
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count. The allegations of said bill as to the assets of the Washing- 
ton and Hope Railway Company are not true. The alleged bonus 
notes of six thousand dollars were a part of the consideration enur- 
Ing LO respondent under his contract to construct said road. Said 
notes had been endorsed and negvotiat | forthe purchase of material 

that entered into the construction of said road, and part of 
OS them had ber 1 paid when ¢ rmoplainant caine to Washington. 

The sum realized from the sale of said cars, spikes, bolts, and 
other material, amounting to —— dollars, was In part paid to the 
St. Louis Bolt and Iron Company for the purchase-money of said 


* 
’ ) 


material. The amount re alize d from the sale ol sald lands was about 
five thousand dollars. and was paid out for the rails. Said lands 
and the proceeds thereof belonged to respondent, though it is true 
that he applied the same as alleged to the construction of said road 
and the payline nts of at bts ther OV 1} rr d, iL! d thie re were ho net 
earnings derived from said road in the vear 1882. All of the earn- 


. +4 ; » I 7 
Ings for said year had | 
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oe 
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aiso true that de ienaant requy sted the seeretary of his codefendant 
not to permit him to have the records of the company, not that he 


eared 


or cotnplainanl to see What Was Cc nitained in said books and 


records, but DecAauUuse he upp pore lhe i that complain bbl would iil- 
Lermipt to mmake an Improper Use of lie sane It is also true that 
defendant did demand that complainant surrender the passes that 
had been procured for him by respondent from other railroad com- 


panies in consequence of his connection with said road, and upon 
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his refusal to do so warned him that if he attempted to use them he 
would advise the railroad companies by whom they had been issued. 
Defendant did this because it is usual in such cases for the recip- 
ient of passes to surrender the same, and it would have been an im- 
proper and dishonest abuse of the confidence of such companies ic 
have permitted complainant to continue to use suid passes as com- 
plainant well knew, but it is not true as was well known to com- 
plainant that respondent ordered the conductor to demand and col- 
lect fare for a nurse in charge of complainant's child; on the con- 
trary, defendant instructed the conductor to pass complainant and 
all members of lis family without charge, but not to permit him to 
pass other persons. The only foundation for such charge, which is 
SQ) colored as to amount to a dl liberate and (ross miisrepresentation 
of complainant, is the fact that the conductor colleeted the fare and 
was by defendant as soon as he learned the circumstanees ordered 
to and did offer to refund it to complainant, all of which was ex- 
plained toand was known by complainant prior to the Institution 
of this proceeding. Defendant, further answering, alleges that the 
original construction and the extension of said road and the change 
In the gauge thereof has been effected by and through his efforts 
and the negotiations by lim set on foot for the purpose of 
70 raising the means necessary to accomplish that result. While 
he has at all times had the full ana hearty co-operation of 
the directors 11) whatsoever he thought hecessary Lo he done by 
them, said road has been constructed and equipped by his sole and 
unaided eflorts 
Hle has at all times exereised abs lute and unqualified control of 
said road and everything appertaining to it and never at any time 
recognized in complainant any right to be consulted as to the man- 
agement thereof. The same is true as to all the negotiations for 
money and material for equippiny and extending sald road, and 


-_ 


compl: inant has had full knowledge of all the facts and has ae- 
quieseed in and by his conduet recognized and acknowledged re- 


spondent’s complete and exclusive control of said road and the 
rights claimed and exereised by him as hereinbefore alleged. 

It is not true that respondent Was ever recognized by the direetors 
of the Washington and [lope Railway Company or of his eodefend- 
ant asa trustee for the complainant in respect of said property or 
the construction contract, or that any otlicer of either ot said COMl- 
panies ever heard of the claims advanced by him in that respeet 
or of any claim on his part of an interest of any kind in said prop- 
erty until a very short time prior to the institution of this proceed- 
Ing, and respondent does not believe that complainant himself en- 
tertained such views until a very short time prior thereto. If he 
did he never at any time by word or act manifested it; and it is 
a fact well known to all who know the complainant that he is of an 
aggressive temper, disposed to have his way in all matters with 
which he 1s connected, and ready on all oceasions to assert what he 
deems to be his rights; and while, as hereinbefore alleged, respond- 
ent did not deem If Pecessary to do so, he has for the reasons set 
forth so conducted all the business connected with said road so as to 
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keep it separate from his private interests and kas had the books 
und accounts so kept that they furnish a full history of all the trans- 
actions in regard thereto, and if complainant were entitled to 
71 the rights that he asserts they have been fully preserved and 
protected and are not in any manner or degree impaired by 
respondents Inanagement of said prope rtv | but respondent denies 
that he has or ever had any interest in said property or in the con- 
tracts made by respondent with said company, and he is advised 
that such right as he mignt have acquired to the stock which re- 
‘ spondent agreed as hereinbefore alleged to sell him by paying the 
price agreed upon between them are stale and barred by lapse of 
time and the failure of the complainant to perform the condition 
upon which he was to acquire satd stock, and he here pleads the 
staleness of complainant’s claim in bar of the relief sought in- said 
bill. 

And having fully answered so far as he is advised is material for 
him to answer defendant prays that he be hence discharged, with 
his reasonable cost, and he will evel pray, NC. 

A. B. WILLIAMS, 
J. D. CONWAY, 
J. M. MOORE, 
kor Dee ndant. 


The defendant, John D. Beardsley, being duly SWOFL, Says that 
the allegations of the loregolng answer so far as the same are based 


om 


Ot) his KRHOW ledge aire true, and so fur as the saute are based on in- 
formation ana belief he believes the Same to be true. 
4 J. D. BEARDSLEY. 


Subscribed and sworn to before me the Ist day of April, 1SS6. 
RALPH L. GOODRICH, 
Com? [ ‘S. Cir. crt ke D). A. 


(iendorsed 4 Filed April Ist, ISS6 Ralph L.. Go vdrich, clerk. 
72 Which exhibit to answer of J. D. Beardsley is as follows: 


A. 
WasiiIncton, ARK., Sep. 18th, 1882. 


ta meeting of the stockholders called at the office of the com- 
pany, on the 18th day of September, A. D. 1852, by the president, 
for the buUPpase of taking into consideration a resolution of the board 
of directors for selling the railroad owned and operated by this com- 
pany, with the appurtenances and all its real and personal property 
and franchises, to the Arkansas and Indian Territory Railway Com- 
pany, the following stockholders were present, to wit: 

W. H. Carruth, W. P. Hart, A. B. Williams, J. D. Conway, H. B. 
Holman, John D. Beardsley, Thomas H. Simms, J. K. Jones, and 
Robert B. Williams, and thereupon the following resolution, adopted 
by the board of directors at a meeting held on the 15th day of Sep- 
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railroad between the towns of Washington and Hope, in Hempstead 
county, In said State, and the party ol the second prart has been or- 
ganized and incorporated for the purpose of constructing a line of 

‘om the town of Washington aforesaid, in a north- 
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that its corporate organization be, and is hereby, dissolved : and a 
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o4 IOHN D. BEARDSLEY VS. PAUL F. BEARDSLEY. 
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of JOHN D. BEARDSLEY Vs. PAUL F. BEARDSLEY. 


S4 And the aforesaid resolution of the board of directors and 
thie avrecment executed in pursuance thereof having been 

read and duly considered a vote was taken upon the resolution to 
approve and adopt the re -olution and contract for the sale of thie 
road, property, and franchises of this company to the Arkansag and 
Louisiana Railway Company, which vote resulted as follows: J. D. 
Beardsley cast the vote upon 1,592 shares of stock, being 1,592 votes 
for said resolution : Paul OF Deardsley cast 200 shares ot stock, being 
900 votes for said resolution: W. P. Hart cast 11 shares of stock, 
being 11 votes for said resolution; J.D. Conway cast 6 shares of stock, 
being 6 votes for said resolution; Henry Bb. Holnian cast 2 shares of 
stock, being 2 votes for said resolution; A. b. Williamwns cast three 
shares of stock, being 3 votes for said resolution; R. B. Wiiliams 
cast three shares of stock, being 3 votes for said resolution ; Thomas 
| vote for said resolution, 

and James hk. Jones cast one share of stock, Ly lng 1 vote for sald 
resolution, by Ing in) 


shures of stoek 1h) Sel 


*“-* 
~~ 


' } . } } 
I]. Store's cast one shure OF Stock, Dell 


the aggregate 1,650 votes, representing 1,600 
| railway company, Which were all of the stock 
of said company and which were cast on the adoption of sald reso- 
lution, and no yotes were cast against the adoption thereof, and said 
votes br Ine unanimous the resolut ON, Approving the sale and transfer 
of the railroad, the personal property, the land and tenements, and 
franchises of this company to the Arkansas and Louisiana Railway 
Company, was declared duly adopted, 
On the motion of W. P. Hart the meeting adjourned. 


Il. Bb. HOLMAN President. 
Attest: KR. B. WILLIAMS, Secretar: 


A - >” 


Wastineron, ARKANSAS, Jay 16th, 1885. 
Cony tf : y i ected board of direetors of the Louisiana 
Ik | ait lice of the COU PANY, in the town of 
\' ( ! Ilempstead, in the State of Arkansas, 
ent organization of said company, by 
ew. i. | ith president, R. Bb. Williams secretary, W. H. 
Beardsley general superintendent of 
: pot whom having received the unanimous vote 
\. Bb. Williams, J. Kk. Jones, Thos. H. Simms, 
Dbeardsley, Tlenry B. Holman, Joel D. Conway, 
i. DG. Williams being present the following 


= were had. to wit: * 


_ a 


Director Thomas I. Simms the following resolution 
sly adopted ; 
Res 1, That this company will enter inte an agreement with 


Arkansas and Indian ‘Territory Railway Company for purchas- 

y trom sald ¢ Mmpany its rari rend, dane luding rights of way, road- 
<3, side tracks, switches, turn-tables, depot buildings, water 

inks, rolling-stock of every description, and all material for operat- 
Ing, repairing, and running said railroad, all the lands donated by 


eo. 


JOHN D. BEARDSLEY VS. PAUL F 


the State of Arkansas to the Washington and Hope Railway Com- 


pany under an act of the General Assem 


} 
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entitled an act to donate certain lands to the 
Railway Company,” approved March oth, 
were sold by sid Washington and | 

together with all the other property, mgh 
chises of the sata Washington and llope R 


said Arkansas and Indian Territory Railway 


day of September, 1SS2, and all rights, | 
to satd Arkansas and Indian 


od } 


ing, including the exclusive right to o 
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Attest: R. B. WILLIAMS, Sceret 


thie Ppald-up Capltal stock ot Lie \rkKa - 
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wavy Company to us delivered we, Lie it 
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the Arkansas and Indian Territorv Railw 
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knowledge pray ment and suatistaction tl 
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BEARDSLEY. od 


ntitled “ An act to be 
Washington and Hope 
IS79. which said lands 
Vv Company, 
ees, and fran- 


{ pra V. Ol this PSth 
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ue ana Lo become 
Perritory Railway 


acted tor the purchase ol 


lred thousand dollars of 
s and Loutsiana Rail- 
rsigned stock lders of 
iV Comin hereby ae- 


PAUL F. BEARDSLEY. 
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Witness cur hands this 17th dav of Mav, A. D. 1883. 
W. H. CARRUTH. 
J. D. BEARDSLEY 
| I. D. CONWAY. 
H. B. HOLMAN. 
THOs. H. SIMMS. 
JAMES kh. JONES. 
1. B. WILLIAMS. 
R. b. WILLIAMS 
“. ©. Bane 
Pr. F. BEARDSLEY. 
2 
WASHINGTON, Al November 7th, 1879 
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for such persons as he may associate with him, all of the stock in 


said Washington and Hope Railway Company, held and owned by 


any py rsol} whomso ver, which Said stock shall be hie ld by thie board 
of directors of said Washington and Hope Railway Company in 


trust for the use and benefit of said J. D. Beardsley and his asso- 
clates until he shall have completed said Washing and Hope rail- 
wav and made the same a first-class narrow-gauge railroad, when 
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WASHINGTON, ARKANSAS, March 7th, 1SS2. 


This bel 1g the day fixed by the by-laws of this COMPANY for cl 
regular mecting of the board of directors thereof, the board met at 
the office of ‘A B. & ™ Bb. Williams, in the town of Washington, tn 
the coun ly oO} Ile Hips il # 1} the State ef Arkansas. | ‘ 

Present: W. HI. ¢ mak president; KR. B. Williams, secretary ; 
Thos. I]. Simms, treasurer ; J. D. Beardsley, superintendent, anid 
Directors W. P. Hart, A. B. Williams, H. B. Holman, J. kK. Jones, 
and J. D. Conway, 

The following, amongst other, proceedings were had, to wit: 

On motion of Direetor A. B. Williams, the following resolution 
was unanimously adopted, to wit: Whereas a committee appointed 
by tla board (| directors has examined the road-bed, tracks, cul- 
verts, bridges, turnouts, rolling stoek, &e., of the Washington and 
[Lope railroad, and has reported thereon 

Therefore resolved, That it is the sense of this board that said road 
has been completed according to the contract entered into with J. 


* ‘ * 


1). Deardsley, and that — roud Was so completed Ov the Ist d Ly of 


January, A. D. S81, and it is now received by this board as of that 
date. 

The president then submitted to the board an agreement written 
and her by J. D. Beardsley, which is in the words and figures 
following, to wit 


WASHINGTON, ARK. 
W. HH. Carruth, president. 


Dian Sir: Referring to the deficieney in the 810,000 bonus 

a which the president and directors of the Washington and 

Hope Railway Company undertook to make up, as set forth 

in their contract with me for the construction of the said road, | 

have to sav I expect the president and directors to see that the lands 

donated to the road by Gen | Royston and others are deeded, and 

also to use their best endeavors to secure whatever subse riptions the 

road is equitably entitled to. Beyond this I do not expect anything 

mnore from them, and [ hereby relinquish any claim for the amount 
deficient on the bonus 


J. D. BEARDSLEY. 


On motion of Director W. P. Hart, Thos. H. Simms was appointed 
a committee of one to see Gen. G. D. Royston and vunige John Rh. 
Kakjn and procure deeds from them for the lands which they had 


vereecd to donate to his company. 
. , } , } | 
Cin motion of J. D { onway, the board adjourned, subject to the 
call of the president. 


W. IL. CARRUTH, President. 
Atte =| It 1}. \\ iLULA MS. SeCTOLAT yf. 


~le 
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~~ 
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WASHINGTON, ARKANSAS, June 20h. 1SS1. 


On this day the board of directors of the Washington and Hope 
Railway Company wet at the office of A. B. & R. B. Williams, in the 
town of Washington, in the county of Hempstead, and State of Ar- 
kansas, pursuant to the call of the president. 

Present: W. H. Carruth, president; R. B. Williams, secretary ; 
Thos. H. Simins, treasurer; J. D. Beardsley, superintendent, and Di- 
rectors J. K. Jones, A. B. Williams, W. P. Hart, H. B. Holman, and 
J. D. Conway. 

Director A. B. Williams, as chairman of the committee appointed 

to examine and value the property of this company, reported 


9D orally that thev had performed their labors to the best of 
their judgment and ability and had tixed the aggregate value 


} 


of said property at the sum of one hundred thousand dollars. 

On motion of Director W. P. Hart, the report of said committee 
Wiis received ania adopted anid the Committee discharged. 

(jn motion of Director A. 1} Worili: his, the secretary Was orde red 
to issue to J. D. Beardsley stock in addition to that already issued 
sufficient to make the total issue of paid-up stock aggregate one hun- 
dred thousand dollars. 

Qn motion of Director Thos. H. Simms, the meeting adjourned, 
subject to the call of the president. 


W. H. CARRUTH, President. 
Attest: R. B. WILLIAMS, Secreta 


we 


\V ASHLING TON, ARK \\- AS. May Dial. ISSS}. 


On this day the board of directors of the Arkansas and Louisiana 


Railway Company /e/d at the office of said company, in the town 


of Washington, in the county of Hempstead, in the State of Arkansas 


iii 
Present: W. HL. Carruth, president: A. B. Williams, J. kK. Jones, 


Thos. H. Simms, J. D. Conway, IH. B. Holman, P. F. Beardsley; W. 


P. Hart, and R. B. Williams, directors 
On motion of Director James hk. Jones, the following resolution 


was adopts i: 


Resolved, That the company enter into a contract WIth J 1). 
Le ardslev for the construction of the line of railroad Propose d to be 


| 


constructed ; and the following contract was submitted for the action 
oO; the board. LO wit: 


Memorandum of a contract made at Washington, Ark., on the 


29nd dav of May, in) the vear ISSS. between J.D Beardsley, ol Wash- 


ington, Ark., of the first part, and the Arkansas. and Louisiana 
Railway Company,a corporation created and existing under the laws 


of the State of Arkansas. of the second part. witnesseth: 


Hy \V hereas the sad J 1) l} aUrersiecy under an agreement 


with the Arkansas and Indian Territory Railway Company, 


| 


has changed the gauge of ten miles of road between Hope, on 


_ 


VS. PAUL F. BEARDSLEY. 


JOTIN 


D. BEARDSLEY 


the St. Louis and Iron Mountain railway, and the town of Wash- 


ington to a standard gauge, and relaved the same with 56-Ib. 
and 60-lb. iron rail, and has replaced most of the narrow-gauge 
ties with @ood standard gauge ties, which ties, with all the tron rails, 


fastenings, spikes, &e., he has furnished, and he has also constructed . 

for the said Arkansas and Indian ‘Territory railway about three and 

a half miles of new road-bed between IHlope and Washington and 
ht miles of new road-bed northwest of Washing- 

ton, and has laid, surfaced, and finished about three miles of new 

road northwest of Washington, using thereon good and sufficient 

standard gauge ties and an ion Prall oO! D6 lbs. or 60 Ibs. to the 


some seven Or cls 


’ 


yard, which ties, rails, with the spikes and fastenings, &ce., the said 
s. |). Deardsley has furnished Onn account ol this and other work 
done and this and other material furnished the said Arkansas and 
Indian Territory Railway Company has delivered to said J. D. 
Beardsley fifty of its first-mortgage bonds for the sum of one thou- 
snnd dollars each. and all the balance for all work done and for all 
material furnished by the said J. D. Beardsley for the said Arkansas ; 
and Indian Territory Railway Company is yet due and unpaid ; 

And whereas, by deed dated May 17th, 1883, the Arkansas and 
Louisiana Railway . OND] ATL pul based ana acquired the sald Ar- 
kansas and Indian Territory railway, together with its franchises, 
rights, privil wes, ANG all TUS | Perey rly, real anid i rsonal, and it Was 
a condition of the said pPUPeibas that the satd Arkansas and Louts- £, 
ana Railway Company should assume and pay all legal debts and 
inbilities, to discharge all obligations of the Arkansas and Indian 
Territory railway 

And whereas the said Arkansas and Louisiana Railway Company 
has authorized an issu its stock to an amount equal LO twenty 


\: 


———- ow 


thousand dollars per mile for the entire length of its projected road, | 
from the line of the State of Louisiana to the line of the In- if 

97 dian ‘Verritory, and has authorized an issue of bonds to an 
extentof fifteen thousand dollars per mile for the entire length 


of its road as aforesaid, which bonds are to bear interest at the rate 


. . ’ ) 
©] yp. Canad lo i bv irs morteage on the road, road- 
] } | har ore ’ , an i . , : ] . 
Ded, abd ait Uli | be] aha Pahnehises OL tlie COTM Panis - anda the 


" 
| 


Arkansas and Loutsiana Railway Company has authorized and 


; ; } } 
directed its president and seeretarv to contract for the construction 
of its said road, paving therefor, if possible, in the stoek and bonds 
4 ; 
aigresiu i abla ti Willi I \ ii GhpPedl en" Pel rehee LO records ot Lhe 
’ . 


is made: The said J. D. 
beardsicy, for the payments and considerations hereinafter set forth 


COMpany : Now, therefore, this contrae 


f 


, ? " ’ . . 
and express//, Covenants, undertakes, and agrees as follows: He 
If ir in the road be- - 
:, } , \ ‘ Be } } ' } 
tween Tlope end Washington With good standard- gauge tles and pul 


. oe > ‘| , ™ , ' : ' 
Is to rel 7. cLid Ube bch PONV a akan’ 4 LICs re~ignAlhd 


* I " | ; I ’ ” } . } 
the roid? 22) (oom Order Tor DUST pess. ae ris) Lilia rliakes t«) proceed 
at once to grade, bu i ahd complete a section of the road iron 


Washington northwest, a distance of from fifteen to tw nty-five miles, 
ch POTMt as Mla be designated on thr present location or an ex- 
Lension of If [le js to procure at his own cost good ties of white or 
long and not less than six inches thick, and 


Se a A: 


JOHN D. BEARDSLEY 


VS. PAUL I 


to put on the same iron rails not less than 
equal in quality to the rails now laid upon 


now under iron. 


Ife is to furnish spikes, fastenings, and 
’ , be ' ’ 
and lay the road, align and 
tion fortrathic. He is also 


nes, USINYg Upon tien 


a , _ 


them in as eood CONAILIO 


1s LO | yg COme the prbrp ye 


the denomination of o 
, 4 " : " 
ry) Like ATRE Belt Pe ahija 
count, and Ca 

i . ] 
~s nade by the JA 
: :. 
predil \ Orn iis Tong 
Tih IT Per ary Le tv Piisicie 


Lo DU iin the State 
iil i | Mlislaha Ra \\ 
’ | j 4] 
7 
Line PUPrCcliast {)i Liit \rkansas 
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rier ri ; 
j! a sii tt i i L)iit biit 
, | 
’ , ; ‘ ; 
Li ii aiitéa hid i\Ail i | ; 
r? \ , , ‘ , s | 
Liat Li Adi 445 chidta i 
\\ ci ] 4th) ] | I 
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veveu fe the law [ol 


1? gia i we . wai ’ . 
+ ‘ sh «441 uty alt ' 


sii ii 
Washington and Ho 
cA™MLiilil L'il awa i) } 
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SeCOMG ar 
JU fastenings that 
the Washingto 


J—417 
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: 
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56 lbs. to the yard, and 
that portion ol the road 


necessary materials, 


. ] 
bist) Ib 10) rood eondi- 


uet all neeessarv sid- 


and ties and putting 


’ ' ? 
i he is to build and 
ee - | ] 

epot dDUlLLdI Ing, Whicn 
: , ¥ , 
in addition to the 

’ 
turn to the Arkansas 
ii Pity bonds of 


’ 
retotore paid tim 
Inorigage heretolore 


rv tiallwav Com- 


} ? 
e ’ i Pye 
; necna thatthe 


irter of the Arkansas 


. ’ 
i i s 10) intended 
} fiwls ;ry 13 amines 
: | J I) Beardsile 
i i . , i isicy 
lay ‘ | , Pea \ i il cis 
; ' 4 Gre 
i Lil | hel | irorqy 
-* 
i and construct 
| | \\ i- TT) y « 
a ‘ ; rm ‘] ’ st lor 
: ' 
i; Pel ; + mtu i isi f)j 
1) | the siding 
r { 
| y DbOndS OF Uli 
é lion hereto 
ferritory Railway 
' si ’ weliiwAay 
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stock and personal property of all kinds aequired by the Arkansas 
and Indian Territory Railway Company by purchase of the Wash- 
ington and Hope railway and by that company sold to the 
Arkansas and Louisiana Railw L\ Company, suby ct, however, to the 
prayer ntl of whatsoever balanes Ih) Al bi due the St. Louis [ron and 
Bolt ( Comp ny of St. Louis on aceount of the} pure hase of material 
by the Wa vton and Tope Railway Company. 

Third. The p er aeente and Louisiana Rh —- Company shall de- 
liver to the said J. D. Beardsley the sum of one hundred thoasand 
dollars par value — the paid-up capital stock of this company and the 
furthe rsum ofr one beurre d ana itv thousand dollars Ol the first- 
mMoriwgaTe bonds oO} this COMM ny. All thre = pavinents are de C cl ired 

apes | 


. 
cee _ 


to be now due, and when paid will be in fuil for the work done be- 
tween Washington and Hop . including ar ) rt. shines ‘ul J tlie sur- 
render for canes lation of thi fifty bonds Or one tlie rand doilars 
each of the Arkansas and In lian L y a val Company, as 
hereinbefore provided 


For the construetion of th road in tl Stat tf Arkansas of which 


it is agreed he shall construct he is to receive for every mile of 


round eonstructed and ec y bridges, ¢ ulverts, eattle 
gaps, and the necessary sidings, tw nty thousand Adie of the 
paid-up capit. he Arkans: | Louisiana Railway Com- 
pany and fifteen thousand dollars of ‘the debodaptcnens bonds of the 
Arkansas and Louisiana Railway Company, being an aggregate In 
stock and bonds of thirty-five thousand dollars (835,000) per mile 
It | »deelared that Upon the completion and acceptance of each 


the said J. D. Beardsley shall be entitied to demand and the presi- 
dent and secretary shall issue him pan (- up certificates for twenty 


] 


thousand dollars of the stock of the Arkansas and Louisiana Rail- 


mile of road in good condition for traflie. as hereinatter provided, 


. 


way Company, and upon the completion of each pecten 1 of five or 
more miles and its Ace aan iis here ratte r prove Cdl, thre presi 
hall issue to him upon ae request the 
thousand dollars in the first-mortga: 


’ 
eal 


] 
] 
| 
dent and secretary s 
LOO sum of seventy-five 
} } 'y . : ” } fe a‘ : | 
DOTMIS O1 this « pany, which will be, as above provided, a 


e 


sum in stock and bonds equal to thirty-five thousand dollars per 
mile. 

As a further consideration for the performance of his undertak- 
ing hereinbefore set forth the Arkansas and Louisiana: Railway 


Company covenant and agree that — the term occupied in the eon- 
} ’ ° ' 4 ‘ _ ? . 
struction of this road in the State of Arkansas. not to exceed five 
+ + ‘| 


. . . . ’ " sear F ; ; : " : ] T » all } . 
years irom thie Signing ol Lbis contract, the sald 2 1). Beardsley 
} . . . ° 


’ 
shall nave the el . cCotpiete, a i CACIUSIVE rigviit and use and 
} } ? ‘ ; ' 
CoO} ) 3 «? Ol tlie ro ? Lil ar j ~ \\ teies (LCPOLS hrc atii Live Property 


mOtiy for the PUPPOse Ol constructing’ and trathie. 
) } |} I } ; 7 : . ‘ ~ ; 
and shail be entitled to collect and recelve | for hisown lL] s¢ and Oene- 
Ht all earnings, revenues, and Pronts arising out Ol its Lise and from 
‘ “y?) ] . z +2 ¥*ys ead ] + . a ] . ’ _ | ~ ) 
QHNV AM ALL SOUTCES CONNeCted WILT it.and thist use is to be Iree of all 
rent ana charges, 
Ie ° th) , ag ‘ ) f Tae ‘ ; ’ ‘7 _ , . ); ry\ra? | : . 
Ol i}¢ PUPPOse O settling itil 1\ question OT dispute W Lich may 


arise under this contract between the parties hereto, and to provide 


ad 
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ee 
ad ’ a : i ; 4 ‘ , ‘ sy i . ‘ . . . ee ,> 
for the examination and acceptance of the road as constructed undet 
* 
the contract, it is agreed by both parties hereto that a committee of 
three persons shall be formed as follows: The president of the Ar- 
ks ‘ji . ‘ | ' + ’ }?. | ‘ ’ } , >, 7 ball ‘ 7 ° , M4 
Ni1iSsas ali 4OUTSIONaA IAT way OUIMAV Shlail appoint tWo Persons 
, , , } : } , ' } 
and tg 1). Beardsley shall mame Ghee Perso) it these Persons shall 
‘ ’ | 
: + . 
accept the appointment the secretary shall make it of record upon 
3 . ? }7 j . : ‘ " , 
the books of the company, and shall furnish a certified copy of such 
' , ’ ee Fig r) } onder ' a ge , 
record to J. D. Beardsley. The decision of this committee or of any 
" J | P | : ] > »* _ ] . } ’ , , 
two of them Upon aih\ (yu stion Which may arise under this con- 
. } } } ] 23 ] | r 
a2 tract Shall be final and beyond appeal as to the parties perevo It 
:} ‘ 1? } | | . ¥ : ; a7 " ‘ . . : ] , ’ , 7 
Shail be the duty of this committer or anv two of them, upon re- 
quest of eitherof the parties hereto, toexamine the road as constructed 
7 7 ’ , 1 
In sections of not less than one mil and, i they tind the same in 
«rey | : ’ lity + a athe ] wg t, Vs : y\?f 7 .> ik oy | , ; rot 
mood Condition tor tratiic, thev are O ACCCHL Tl, MIAKRITY Lil Cc}? 
‘ . . . . ’ , , “ e ’ . 
ance In writing, 1n duplicate ~and sighed bV at ieast tWo of the com, 
. . " ’ , ‘ 
miittes Keach of the parties heret shall be entitled toa copy 
1 . . 
LQ] Of this acceptance, and Lpo! receipt of such acceptance, 
? , ’ } 
signed as above, and upon request of J. D. Beardsley, it 1s 
| ’ ’ , 
made the duty of thr president and secretarv of the company to 
; i ‘ 
; ; 
Issue at once without anv deiav the pald-up certiiicates of stock tor 
? 
~ cy >?) | One It} if or 1} rs j T? nirst mori reper bonds. is rere 
totfore provided, tor sect sof five es or more 
i "iis oy} t | > (it biti. | | “i i i's roation {) i Tile ry tye r of 
ede L! ' \ 2eene Lice, i S | ‘ I] ~ a i w\ Line | il \ Wi ‘) ii}) 
| J Lié . i | i ‘ 1 Line =< ‘ ir \ . | ' | j I Line (‘T) praere ais 
i 
; , , _¢] ‘¥ , *.% . " ; ‘ iva S | 
} ' ‘ ‘ ‘ i i it ()] he it ii 4 i : ' ‘ vit ‘ 1} 
, 
° powers Ol Loe original mm i i bpronh Ula rFSUCCCSSOPTS 
> | > , i } 
It is agreed that this contra e modified, changed, o1 
] ; , ; : ‘ ’ 
amended OHnIV bY Li rreemnicl ) Partles hel Writing, 
under seal, ellhner Hnaorsed fel I bide LL SUpPPIeCMNEnTA! COT) 
tract 
+ ) } , } 7 ] , , | | > > - 
lt Is aiso understood that this col Ss made suvyect to the ap- 
, , , , 
Tl »\ 1] i] rit ile ii mr orcive (rect iti \) ‘ tli-iis i] | i] =i i] il 
’ ) ’ } ’ ’ , | 
Ios) Wii} Compan Wile j Pyotr \ i } | ~ i) at (>i reco! | hilie 
? | ' 1 ' s? , j | : , ’ ; : | ; ’ ’ ; 
_— <7 pried] a LA fi ="iLitil rs {?i ‘ i i ' i"? ~ ‘| ;?y tt} ~ ae e iry ()i 
t} ’ ‘ ’ ‘ a! ' H i 
Lhe company Propel V actes I 
, ? , ‘ ‘ - 
It Ss fiisdo agreeU that =i} = |) }} I isi maV ASSO ire VW ly lnim- 
] i} ] } ’ ; ; ‘\% ‘ey ‘% 
—v Sei: otmel parties unael Lis COnLras Mi mIav assign to them such 
ur Olas — 9 
Interest as he mav think propel irked ote ATKADSAS ANG PLoUulsiaha 
> 7 , . : . ? 
Railway (Company Upon proper 1 f (i such assignment ind 
’ : : : 
proper evidelh that 1t IS Made ] roou Ta » Whiil recoueniz t and 
) ' , 
a CONSE) thie party LO Wi Oli) =U i Te 7 i lit > Tri hf ais al | PIMCi pal 
’ ’ ] . , 
Tiel if 
’ 
, , . , ’ ’ ° ’ ’ , 
In witness whereof thesaid J. D Deardslev has hereunto 
. + , , . 
' Sel his land Ald SCuoi O1} edayv and year above written, 


sy \/ and tha Arkansas alia g mlisniabla Rat ly a Company has 
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caused these presents to be signed by its president and its 
secretary and its corporate cen!l to be hereto aflixed. 
| J. D. BEARDSLEY. (sEat.] 
ARKANSAS AND LOUISIANA 
-AILWAY COMPANY, 
Ly W. H. CARRUTH, President. 


. 
ry ££ 
Att R. B. WILLIAMS 
y »” 
‘ { i a4 I, f 
‘ r~ 1} Bi P } } } } ~ 1] —_ 
ee \\ cont iving been read and carefully con- 
" . . . | 
shiered. Was bV th ira luanimMousiv adopted and thie 
a , . . 
president and secretary i this company directed to execul the 
; , A] ‘ , , 5 : , + 
SHre and LO Issue . s |) Den isiey Liye stock and bonds at the 


times and in the manner provided insaid contract. Thereupon W. 
H. Carruth, president, appointed on behalf of the Arkansas and 
Louisiana Railway Company Messrs. Henry B. Holman and A. B. 
Williams as members of the committee to inspect and receive the 
road as constructed and to adjust and decide any questions that 
may be in dispute between the parties to the contract this day 
entered Into with J |) l} irdsiey fol Lhe econstruction of the road, 
and J. D. Beardsley on his part ; ited W. TL. Carruth as a mein- 
ber of said committee, as proy id in said contract. 


? 1? 
Lp pol 
; és 
st } ’ +] 

+c) " >, } -_ ,\ Pyey tr? y valk. wer 
Pha = { 4 be oe aS hasit' tl miivil aad et Gt Ot Ge © (] if 


i¢@ appointment as members 
a)! such Committee, OW Motion ol J ) Conway the wppomtimient of 
| a I} llolman, 1. B. Will ims, and W. I | | Carruth Was Ulbatlil- 
; | 
MOUSLV AMProved 
And, on motion of TT. B. Holman, the meeting adjourned 


W. TH. CARRUTH, President 


bey] , | , 7 1] ‘1 : ; — ' , ] ’ t+ , ; + | .* t : . 
ao ~) one rs Pe. i ’ 4 7 | Ff : ‘ Upias iif bal : Tt] t)}i i ile Silt {}j five 
llawec ¢ sor | } . 4 ‘ 7 } , 
Golars tO Mem hand patd bv Creo, ( Sinith, the reeeipt of] which 
Be } . ; : ’ " "/ | | . ’ . . . : . ‘ . - 
ls if l'¢ iy\ it iy i ‘Vif iz # Dé ; | | i? - il] Pel bk Vv. have Liiis day 1) rood 
ae 1] ; : ee - ' , 

ieith sold, assiet i srerread » the said Geo, ©. Stnith an 

? 7 } " " ° 
equal, Undivided one-i nterest In and to the foregoing contract, 


and for the consideration aforesaid lo hereby agree to share with 
the said Geo, | Smaith il and ey rv tie benetits and compensation 
named in said contract, herebv associating the said Geo. C. Smith 
With meas a principal party in and to said contract. In witness 
whereof | have h reunro set my hand iis the ith day of August, 
ISS3.) Siened | =| ; 


& I? bert S. \W lian =. do sol nly “Weil that | ruth the secretery 
| | { A ; bbpeddav, ania iis such se 
retary DAVE POSsseCssioO} 3 re els t tha Washi orton) ane Hope 
Railway Company, the Arkansas and Indian Territory R 

Company, and the Arkansas and Louisiana railway, and that the 


-@ 


7 - >_> 
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exhibits attached to the answer of J. D. Beardsley, marked, respect- 
ively, A, B,C, D, E, F,G, and H, are truly and correctly copies from 
the records of said several companies 

R. B. WILLIAMS. 
Sworn to and subscribed before me this first day of April, A. D. 
1886. 


RALPH L. GOODRICH, Clerk, 
By W. P. FIELD, D.C 


Endorsed : Filed April Ist, ISS6 Ralph l, Goodrich, clerk. 


’ 


And on April 5rd, 1886, the following proceedings were had, to 
wit: 


Pau. F. BEARDSLEY. 


| 
| | 1] 
‘ ; 
JouN D. BearRpstey and ARKANSAS AND Lousiana RaAIL- | 
WAY COMPANY, 


On this dav came the complainant, by Jones & Martin, his solie- 
itors; also came the defendants, by A. B. Williams, J. D. Conwav, 
and J. M. Moore, their solicitors; and thereupon, on the motion of 
the defendants, it is by the court ordered that the detendant, John 
LD). Beardsley, be, and he is hereby, authorized to enter into negotia- 

tions for money to complete orextend the Arkansas and Lou- 
104 isiana railway,and, if the same can be obtained upon tair and 

reasonable terms, to enter into contract therefor, and to that 
end he is authorized to provide for the securing of the same by the 
execution of a mortgage on the railroad, the prope:ty, and the fran- 
chises of the said con pany or | 


’ 
he pled 


re ol the stock and bonds 
thereof, or both, as may be necessary and as is usual in such contracts: 


and upon the execution of such contract the same shall be submitted 
to the court for approval, and, if it is by the court approved, it shall 


be binding on all the parties to this cause and not otherwise, and 

all additional orders that Inay be Necessary In executing and carry- 

Ing said contract into effect will thereupon be entered. 
And on April 7th, 1586, the following replications were filed : 


In the United States Cireuit Court for the Eastern District of 


Paut F. Bearpsitey, Complainant, 


i Replication 
Jous D. Bearpsitey and Arkansas & Lovistana [> ! 


; 


R’y Co., Defendants 


This repliant, saving and reservi! rto himself now and at all times 


, 1? , 7 . ; io @ : . . ; q 

hereatter all and all manner o! ie s iil) A advantages of exception 
which may be hadto the manifold isuthmencies of the answer of 
the defendant, John D. Beardsley, for replication thereto says that 


he will aver, maintain, and prove lis bill of complaint to be true 
} I , 
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certain, and sufficient in the law to be answered unto, and that said 
answer of the said defendant is uncertain, untrue, and insufficient to be 
replied unto by repliant, without this, that any other matter or 
thing whatsoever in the said answer contained material or effectual 

in the law to be replied unto, confessed and avoided, trav- 
105 ~—sersed or denied, is true; all which matters and things the re- 

pliant is and will be ready to aver, maintain, and prove as 
honorable court shall direet, and humbly prays as in and by his 
sald bili he hath already prayed, 

JONES & MARTIN, 


Nol’s for Complainants. 


(Endorsed :) Filed April -th, 1886. Ralph L. Goodrich, clerk. 


In the United States Cireuit Court for the Eastern District of 
Arkansas. 


Paunt FY. Bearnpsiey, Complainant, ) 
Joun D. Bearps_teEy and ARKANSAS & LOUISIANA 
RY 2... Defendants. 


Replication. 


This replant, saving and reserving to himself now and at all 
times hereatter al 
ception which may be had to the manifold insuflicienees of the an- 
swer of the defendant, The Arkansas and Louisiana Railway Com- 
pany, for replication thereto, savs that he will aver, maintain, and 
prove his bill of complaint to be true, certain, and sufficient in the 
law to be answered unto, and that said answer of the said defendant 
Is uncertain and insuflicient to be replied unto by replant without 
this; that any other matter or thing whatever in the said answer 
contained eeriee rial or effectual in) the law LO Ly I plied nuhnto. con. 
fessed and avoided, traversed or denied, is true: all which matters 
and things the replant is and will be ready to aver, maintain, and 
prove as this hon. courtshall direct, and humbly prays asin and by 
his said bill he hath already prayed. 


. 


and all manner of benefits ana advantages of ex- 


JONES & MARTIN, 


Nol’s for Complainant 


(endorsed :) Filed April ith, LSS6, Ralph Ls. Goodrich, clerk. 


1085 UNITED STATES OF AMERICA. 
Kastern District of Arkansas: 


Be it remembered that at a cireuit court of the United States of 
America In and for the eastern district of Arkansas, begun and 
holden on Monday, the 12th day of April, anno Domini one thou- 
sand eight hundred and eighty-six, at the United States court-room, 
in the eity of Little Roek, Arkansas, the Honorable Henry C. Cald- 
well, district Judge, presiding and holding said court, the following 
proceedings were had, to wit: 


JOHN D. BEARDSLEY VS. PAUL F. BEARDSLEY. il 


JUNE 12H, 1SS6. 
Pau. F. BearpsLey 
? 
Jousn D. BearpsteEy and ARKANSAS & LovIsIANA RAILWAY | 
Co. 


Come the parties to this cause, the complainant, by Jones & Mar- 
iin, his solicitors, and the defendants, by A. B. Williams and J. M. 
Moore, their solicitors, and it appearing that the Arkansas and Lou- 
Isiana Railway Company is indebted to the St. Louts, [ron Moun- 
tuin and Southern Railway Company in the sum of six thousand 
| balances son fre rortat and trathe, an there 
pere no98 money Ot) hand with which to meet tha Same i Is ordered 
bat W. HL. Carruth be authorized to m 


: 

‘ 

the extension of the time ol paviment of sal | balances until next 
( 


(OmwaTs OF thas re abouts lor 


ike such arrangements for 
Mtober as he mav be able by vriving the note or acceptance of the 
! } 2 , } ; , 
Arkansas and Loutsiana Railw iV Company, with such Imnadorsement 
] . P 2 ons 
thereon as he may be able to pr 


107 And on July 14th, 1855, the following agreement was filed : 


In United States Cireuit Court. 


Paurt F. Bearpsiey, Plaintitl 
Z. 


! Avreement to Read Depo- 
" } 2 2 sitions 
JOHN D. Bearpsiey ef al., Defendants. } 

Wi hye i: by aerree that the de }) STP TON of J. (ry. Yow i (700 [, ht ‘C- 
tor, J. H. Bell, W. P. Hart. H. LH. Wheeles. R. B. Williams, P. F. 
Beardsley, J. W. Teeters, Ed. Alexander, Vinten Alderman, W. H. 
) bh, and John D. Beardsley. filed in this cause and taken by 
consent of partie S, rhbay be read lence LLpror the bi ining ther of, 
sublect to objection for Incompetency or Irrelevaney only. 

Done at the city of Litthe Rock, Ark., this the 5rd day of July, A. 
JONES & MARTIN, 


‘ : , ae» 
j . 7 
NY i? / Peeeeddl. 
- 


J. M. MOORE, 
Nol. for ay 7 nda if 
Lidit recy] ‘ | luly 14, ISS) Ray rly | (,00d! cl) clerk 
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defendant, The Arkansas and Louisiana Railway Company, be au- 
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) , 


oi a ‘ - is of ‘i : > TT 
oht examined it. finding that it corre 
the exception of 


eOol the shares and ahh excess 1n 


-eipaaige on 
therein. but. believing this to be 
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the number of shares as expresse 
a clerieal error and knowing we both understood the interest re- 
ferred toasa full one-third (4), neither more nor less, [did not consider 
if ecessary lO Call his attention to the error, but crave the memo- 
randum to my Wile for sate Keeping, and it has ever since been In 
MV possession. 

Previous to January of the present vear this memorandum has 
never since been talked of or referred to between us, nor have | had 
| In 
full force and effect, nor has he at any time since the delivery to me 


any reason to feel or consider that he did not regard it as bein: 


— 


, 


of the said memorandum, in January of 1882, and prior to the month 
of January, ISS6, ever asked or demanded from me the payment of 
aAnV money whatever on account of the pavinent of the 88,000 which 
he now claims to be due and wholly unpaid. Some time during the 
summer of ISS2 or later my brother informed me that he had pul 
me in the directory of the company. I did not request him to do 
so and was me 
when this Wis 


, P : , 3 ” 
present ab tie meeting’ Of Stockholders or directors 
, ‘ ?? ly» ” ’ ’ '? sy? ‘yy? " ea Fe " | 
he and Knew nothing’ avout Wb untli he toid me. 

? ] 1 1. ‘ 4 ] , * } ] } . . . 
Was 1h day-time aiwavs engaged upon the road, and eXcepy It) his 
absence took no Darl ih the dhaneclai management of the company. 


) + bind? 1 aller <l | 
When a directors’ meeting was held he penerany detailed to me 


4 ae - | . ; | 1] . 1. ’ 
11S trom a tripto SS Louis or some othe place where he had 


ai 0h scliianiaal iia 1} oe 

been on business for the company Ile alwavs talked ovet 
: | ’ _* 3° i ] ] ss . - ] Ae we : > ae - j > . a , 

with me whatever he had accomplished DV Sald trips lle LOlad ne 


he had Withdrawn his name trom the dtrectorv tor the purpose a) 
MmakKINeE a CONSLFUCLION Contract ae Said he had made the eontract 


, . 4) a 7 ‘ , ee a 
1) fis own name for the renson that he eould deal with outside 


yy? y »> . , ; . ‘ ‘ by ‘% . . . , ‘ . 
parties more rTeadluyv, and that he, being an allen, W yuld have the 


. , 7 , 

, } ‘ "i ‘ ' ’ . = ; ' y ; ‘ mat tte 
rivgint to carry anv f ration PAL MIT ALISe LnLO Lia Federal courts, 
which He COMISTUCred a g il lntiage 


. ' »? » ] ’ ’ - j : , . | " . , 

[le never intimated to me nor did he consider that the construc- 
Lion contract Would mbteriere With mv rights or ownership In the 
; . ' . . * 
road th anv mnanner whatever | was not present at the mecting ol 


e ; . | " ‘ ‘1 Y '¥ 5 7 " . ‘ . ] . 
directors when the Coblstruction contract was entered into, to the 


—— 
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best of my knowledge and belief. So far as I can now remember I 
never attended but one meeting of directors, and my recollection of 
what occurred at that mecting is that it was held to authorize an 
e of some bonds to the lron Mountain Railway Company us 
security or in payment of our indebtedness to them. I went with 
iy brother to the seer tary's othee on one or two occasions alter 
night lo sigh Up) some records or resolutions on the company's 
records, which he advised me was necessary to perfect the Issue of 
these bonds to the Iron Mountain Company. Relving implicitly 
Upon his judgment, eood faith. and inte Ority, acted uric r his in- 
structions and complied with) his requests ln a 
for a moment fearing that he would or could take advantage of any 
mv said acts. At the time of the organization of the Arkansas 


; ¥ 


issu 


thy se matters, never 


Ol 
and lricdiati ‘Te rritory rallway ana the Arkansas and Lu uisiana rall- 
Way he told me that hie had pul me adowh AS OWLS WARIS shares of 
res and himself as own- 


>? j } ; ; ] -_ . / ' ‘ , : ° : , 
ne 40) shiares Ih euch of Sald companies lfhese and other circum- 


stunces of ike hature served to tead me to belleve thal he was acting 

In good Taith toward me at ali times ] rto January, ISS6 lhe con- 
. , ' ‘ 1 ' 

P ; . . , " ' ; : ' *, 7 “ 

tract for the furnishing of rails, fastenings, rolling stock, and money 


] ' , } . 
’ ; ’ ’ ‘1 . " .% ’ " " : 1 ’ ; " 
a te & Lou s, fron NIoun and Souciernyn lkatiwas ( om- 


pany was made about the monthof June, ISSZ, nearly one year 
11% before the construction contract marked Exhibit “ HL” to de- 
fendants answer in this cause was made or thought about. 
On his return from St. Louis. after making said contract, J. D. BDeards- 


' ‘ ; ‘ ] " | . ' 
ev stated to ne that he had told Captain I] ives Liat he tad iet me 


have an interest in the road Some time in the summer of IS% 

Captain Haves telegraph ito J. D. Beardsley to meet him at lope 
rcertalh day | went with J. D. Beardsle to Llop on the day 
named alld Wwe met Captain Ha CS i irtv ther Wi had asked 
them to furnish us with another locomotive Ilaves took J. D 
Deardsley to one side and said to him » J.D. Beardslev afterwards 


lusavood deal and wanted to help 
| Iping us they 


i- Line \ { Lid] pul Wie ] ij hf | | peal 11} at 1) hy 
VW Lid] re hel iti Lie Tris \ _ pete j | i EB ntaid IK oO nave SOC 
. ‘ " , » . ; . 4 " . > 
qo] | it = OCR QO] Ot] COND -. = jt] ci -nA i ii Wh. od |) Bear = V. to come 
’ ’ 

to St. Louis the next week and see him about it. I asked my brother 
} . ; ‘| . 1 " ) ’ ‘ ; ti} | 

Ait \ Piticil =ivy IN tiit’ y \\ iti i tiata ; - i CPiit-tlali CF ‘ iit SLO iN 


‘ } | ’ | ‘ _ } ‘ 
He also told me that Haves had said to him that they could prob- 


abiv make one half of the stock worth more to us than the whole 
ae 
would be Il We Kept It all ourse cs said to him. J. D. Beardsley, 
that | thought thatif we gave them half of thestock that thev ought 
to assume or prery the S12.000 which was ow ne to Alderman, and he 
snld he would talk to HTlaves about it when he went to St. Louts 
ae Welt to Si Loulsat Lie Lime ug i Upon and wii a it returned 
he told me that he had given Ilaves one-half of the stock and as- 
signed him also a one-half interest in the construction contract 


‘ , ; ; . . see ! ] . i . e $> tm 
asked Him Wiliat provision whe had made lol the S12Z.000 to be paid to 
: 


Alderman, and he said that Haves had questioned him as to what 


the 812.000 was for. and that on be phan , 


put into the road by his former partner he, Hayes, said, That is all 


» 1500, a pe riod 


recessary and 


Wills Ke¢ pr aValilist| 
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Most of these notes bave since been paid and the proceeds have 
- | , ; 
wilt 


' » - 

heen applied to the payvmen Ol Like i¢@bts of » Washington and 
ee j P 
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the Arkansas and Louisiana. 
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During the =f Re > a i PoOoe the cotton-seea DUSTNeSS Was 


Py . . , . 
Compan [lis transactions re not satisfactorv to the oil eom- 
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of ISS2 vevaneve road-bed was washed 
5 

iW »\ \\ ‘ + 1} | ? ? ’ vd | | ! 
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three miles of road, and hh ito rebulid all of the bridges upon It. 
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7 | , ,* , 47 ? . . . , 
Nearly all that summer I supplied the place of engineer on the 
} ’ 
narrow-gauge engine, taking on a hew liremman and KeCCpPINg 
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Qu. Why, then, did vou buy it? 
197 Ans. | Tot a letter fromn Col Paramore, then president of the 
Texas and St. Louis railway. saving that Mr. Alderman had 

offered to sell him his interest, and he asked me forinformation. In 
view of the fact that the Texas and St. Louis was being built to par- 
allel thre fron \lountain nv. thouelht if thissale Was Tha le we would 
incur the hostility of the Iron Mountain and beruined. To prevent 
this | wrote to \lr Aldi rroadl) On this Sate day received Col. Para- 
more’s letter that [ would take his stock at twelve thousana dollirs 
if he would give time to pay for it. Withina week [received a letter 
from him saying he considered it sold to me. 

Qu. What was the date of your purchase of Mr. Alderman’s 
stock ? | 

Ans. I think it was on Nov. 10th, ISS1. 

(du. [low long was that after Mr. Paul Beardsley came to the 
road ? 

Ans. [ think it was about fouror fivedays. [do not think it was 
longer than that 

Qu. Mr. Paul Beardsley says in his complaint that after he came 
to Washington you and he consulted together about bayi 
Alderm 1h STON Kk. Lt thy it havin Fr ascertall | that Vii Al ft Piatti 
would sell it on a credit it Was decided between vou that veu should 


if was me 3) av at l to prot HA vestment ip the 
road | received ( : let nm tne ma Lirat Cota 2 
then a 1) CW! \] Vie an 1 th | Wotll l tak ils 
Stock at f : i | ae \ ila rive me time to pa 
for it [| tter W out on t which left the same dav at 
? o clock p.m Previous to writing this letter | had had no eor- 


respondence with Mr. Alderman for some weeks l doubt if there 
I) i been amhnv COPPEes) nad nee abvoul thr pirclaase Whit yeas 
19S passed was, | think, verbal. When we met Mr. Alderman 
lived at Belpre, Ob o. but had Ty i mills in West Vin. 
where he spent most of lis) tim It was alwavs a week before | 
could vet an answer to a letter from him, but it took oftener ten or 
twelve days. As Mr. Paul Beardsley had only been there at most 
live or sIX days there Was not time for anv corr Spada , 
Is evidently mistaken When LL wrote the letter [| did not know 
whether Mr. Alderman would , 
Qu. Did vou consult Mr. Paul Beardsley in referenee to making 
this pureliase aditer GVeltine (‘o] [say rrbeaon'e 'S letter adic before you 
wrote to MIr. Alderman 
Ans. | did not | told him afterwards. but I do not think IT told 
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the Washington and Hope Railway Company, which I was not to 
deliver until paid for. The ae to be paid was $8,000 

Qu. When was this sale? 

Ans. On December Slst, ISS1. 

Qu. Was that after you had purchased from Mr. 

Ans Yes: that was about six weeks or 
from Mr. Alderman. 

Qu. Did you have the stock on | d at the time you made this 
sale to Mr. Paul Beardsley ? 

Ans. | did. 


Qu. Why did vou not deliver it to him tl 


Ald ( dese: 4 
more after I had bought 


~ 
- 

— 

a 


: } } . 
Ans. Beeause he did not have t Inoney to pay for il 
' ? ? ’ 
Qu. What were the circumstances of the sale and the terms 
( ’ } ‘ } ; 
1o9 Ans. Mr. Paul Beardsles portuning metosell him 


SOmnie of the - tock from i | ' : rrrpiiie 

Ife said he had no money, but represented th 
} ; ’ } } 
aoie Mm) le and machine r\ ny fC alliort \ei i) i 


‘ : :, ‘ : ' 
sell and which would realize a good deal of monev. Ie 


7 
* Fy hy} — ; ye . . ‘ | . ) } | . , | fey | 
pray iro) this “OovuTrce iti ari ~ , ‘ { i'd ' ij li j » f j rmbity 
ot } 1} : 4] ; ‘ ’ } } ] 7 
agreed to sell him thirty-thre ltwo hundre nd fifty — 
sevey . . j .. is 4 | " . : | i] . 
($33,250) face value of the stock for « thousand dollars (88,000) 
y la j 1] , | : ¢ } ;* |,l ,’ 
his was substantially at the same! [had patd Mr. Alderman 
i exp ined then, and he unde parting WwW th the stock 
at this price the materia bennessee was nV prop 
} . ’ 
ertv—that is. the road was to} fhe understanding 
, } ; 
was that the stock was not to red tshouid be pared 
let It Was uiso avgres tint the SSAHM) sthoule bear luterest rom 


‘Ju. Wa thi re AnV CONNCECLIO ' ry tt) it ‘1 7 ’ } 
eS — 
chase from My Alderman 
Ans. NO: there Wis 
Then whv was the interest to run from t! 


, ) i@ time of your 
purchase from Mr. Alderman 

| Ans. Beeause 1 sola him th =| K | lmost exactly the same 
price that | was to pay per share to Mr. Alderman for what [ wot 
from him If | had not made th terest run from that date | 
would have been agree lng tos “| for less than | lieve bought 


" - 
mie for 
(ot Why. 1) did you expect to vor ' thi, tock ? 


4 


' i aera, \ ¢) oh an pf? | }¢ 
mine I did not expect it to stand « ( 

(Ju When hid Vou alive ‘ a noranatls 3) ee 
200 transaction which me 

\ns. I gave itto bi v after I had agreed to 
sell him the stock. It was January ¢ Ist. ISS2 


*% . ‘ 1 , ’ ‘ Te 
du. Why did vou give him this memorandum? Did 1 


Ans. I eave him the memorandum ! use in thinkin if the 
matter that night 1t occurred to me that there might t 
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menee with. This was 
or 2nd day of Aug 


' 


7 


of Washington ariel CO} 
not in the territory cov 


| lope ral Iw ay. lt Wills, 
Arkansas and In. Ver 


plans outlined in my unde 
ISS2, the Washington and Hope railway 


— 
_— 
a 
— 


latter part 1) ae }) 


| 


} ' 
was sold to the Arkansas 
pany assuming ail debts 
| | 
sale work was begun. on 
taken Up al | replaced 
changed to the standard 


7?) 
hit 


Corapany author 


210 of S5O.000 per m 
Ter. railway to 1 


— 


, . , 
pany | bad chanewed the 


] r ; — 4] 
moot “CVetq) Phliie’s 110] I 


} 


nonew bed graded. On 


down. About ten miles 
SCVCT) radi Ss o1rnew stat iy 
of this work the company 
MOV ce (1) Is, abd lin 
pany. At the time of the 
way Company, on J | 
wav was largely indebted 
purchasing company 
tract afterwards made wi 
Qu. At what time was 
the Arkansas and Louisiana 


Ans. On May 20th, I 
Qu. Tlad the permans 


previously ? 


Ans Yes; permanent 
Qu. Who were the offi 


permanent organizatior 


Ans. W. HL. Carruth 


The =c. wit rt A 1. \\ bil 


Beardsley, W. DP. Tlart, 
the board of directors, 


Oli ile 


4 \ ci 
Ans. No: | understo 
} 
‘ 


me Tht 
} } 
COULPMULLA \t the elect 


posed to elect me, but 


211 Was advised f 
interested in an 
Qu. Was Mr. Paul | 


bi 


present when vou mad 


, 
a1} 
‘ 
, 
| 
i 
| 
‘ ; 
a 
’ 
‘ 


uns. HL. 2B. Tlolman. Thos. Simms. Pau! 


" " ? ea t+ " ; . 
t ' , ; 
NISL) Biers Cover 


the last part of July, 1882. On the Ist 


1SS2, | beonn rrading a new road-bed north 
inued to gerade north. This grading was 


| by the charter of the Washington and 


wever, Cover d iter by the eharter of the 
ri iv Cla 2 ike?) out 7 pouut stlance of the 


rstanding with Mr. R.S. Haves. In the 


tilt li ‘| Cres rai at the latte r Cothl- 


nd obligations of the former. After this 
} ' } 

the narrow gauge, the Nght rails wer 

with a heavy rath and the gauge was 


7] . . 
Ral iwWit\ 


i Tr P 
ait \} ;?i-= ~ ana Prac ler 
il LViwWwilll i cid ij ; 


’ ’ 
i} rproorternge to secirre bonds tothe extent 


Det re the sale of the A\ rkans is and lid. 
Arkansas ana Louisiana Railway (ome 


gauge of the road trom Tlope to a point 


here the old rond-bed was abandons dana 

; ] . . : 

IM Seven miles lieavv iron rails were prt 
} ’ 

rraded. and about 


‘ 
— 


} 


f new road-bed was 
l-rauge road was underiron. On account 
had delivered me S50,000 of their first 
lpaidthem to the Tron Mountain Com- 


sale to the Arkansas and Louisiana Raq! 


ra ISS33 4] \ yr] , | Ty . ‘| - , 45 
‘ it, o>, tial P Nat Tisai ini bad so Pill 
‘ iy } ‘ . 41 
‘) Pie Phiis ier \\ is esstpmped iy\ ific? 
. ‘ ‘ af : 
* ’ ‘ +) : | ) ’ +) « 
was considered in the construction con 
’ Prpdecaya\ 
. , 
eoustruction Contract between vou and 


" ; ‘ . > es 
i Railwav Company ratitied 
. | 


, : 
Crs sbhidd adirectors Wilo Were elf ected al Tie 


= Presi l ne I} 1} \\ | at its Was secretary 
i 


oe 
4 


NK. Jones, and J. D. Conway, constituted 


' 
COTO at , 
} a» ) 7 
| if ~ ii? ‘ae ? I ¢ . : of té¢ rei \ Coot} 
! + ¢ ) } { Tc] i | - I i {pil \\ i} this 
’ 
| | ! 1h) Pré if (i) 1? c*ty I's | \Wils pre 
| d,s ye tothe meeting that Td 
. > . . 
; ‘ : 
he const on of the road, and that [ 
~ } [ ) | ' ?* } | ir 
‘ at I Vils Pron } { | rood) tag 


} ) ’ . ’ ? 
fsieV ecleeted a director then. and was he 


> 


= Situtement 


7 


Ans. Ile was elected a dire cor al that mecting, Ile Was present 


- ¢q ail 


JOHN D. BEARDSI 


and heard what [ said in r 
ever, previously told him th: 


(Ju Llad you told Mr. Pat 


LO tuke a contract for thre col 


Ans. Yes; IT had told hin 


ns quite as fully to other parties, 


had explain ntes 
haps to .\ 1}. Williams, to 
Williams and others 

Qu. In vour conversation 
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eference to the eontract. | had, how- 


. 


it I could not be a direetor and why. 
1] Beardsley then that vou were going 
struction of the road - | 

| ust how | intended LO proceed [ 
: prer- 
\\V | t irrruth. and | think lo it 1}. 


with Mr. Paul Beardsley previous to 


4 ' ’ 
: " . : " , ’ ’ ,f ’ 
making the construction contract king of it, did he show 
| ’ } } 
by any expression or net tiat tie I! od that he was interested 
, . . 
Ih it, or that he ClhiliIned any mterest NY Or aly OWlt¢ rshiip ae thre 
" . 
road 
: ? ; + | 1, ° " 
Ans. I cannot remember any sing hat he did or anything 
that lhe sald tiiat gave mie Sus] nm OF ANY suctii Clalm or Ili- 
? . ’ | 4 ’ *,? } ; ’ A ‘+ . yer ; me & Rr 
tT) fil re j ‘ , ? i } ii? 4 i , I ' ' | Ph =. lift H ctr ot ii ili nt he, 
; . ’ } 
’ 7 , , , ; ’ ' 7 ' 5 : ‘ : 
“Sra it i thi | Tile if \\ i™ rrbsicl | a fat i | }) 1s i \ i it ea. hy 
. , ‘ - j , — " i 
transaction. As | understood it, 1 had paid me for the stock 
i | ‘ ’ te J: , * } ] 
if (] I inCTI a Ihe WV nicl ict Vf ' i ' “als Le eee MP apy “ ™ tic ha 
} -s } ‘ : ; ' 
Priaore Ubiess [i had Dy son Wil\ itt lired addiliona “LOCK Ly "nae 
, 4 . ] : 
ditional purchase or for vaiule res vod lt was not my understand: 
; | ; . P j , ‘ ’ . 
Ing atthe tite | ugreed .- . CK nor hasit been at any 
: ’ ’ : 
Cptric sllice tt) if | Could Cot] i} } int Lie sto IN iia pea { it 
, . 5 , , 
; i 
erent LhOoUsAlAa Goliars aha mete 1if he had the money [ 
’ 7 
kept ho Coy \ ot thye rie 7 1) ; os i -s npev., 7 thy uTritt- 
? as , & « 
lati, If Was hot nding upol naving signed if (Owlhe 
? 4] ] ] ; } ; ] " . . ’ ; ; 
Lo Lie IehnYgth of Lithe thal ad puissed boOulL TeTerell oitl SUjp- 
: + 
) 
pros it had heen Prabbeiohnedqd ‘ A } i 


(>t Wiinat etleet. thie IH. 
eave him 


Ans. I understood it to be 


much Stock 


Qju. At the time vou ent 


the Arkansas and Louisiana Railway C 


+) 


’ ] ’ , 
Lave in that Companys 
Ans. | had in all S02.000 


SSZ OO In nv own name 


which I had put in Paul Be: 


’ 


This stock was not 


, 
LO) The 


Qu. Was the stock you h 


comme out of thiis SLOCK | 


‘4 
COLpeled 


| Beardsley to take the stock 
did vou consider the memorandum vou 


Virtualiiv giving him an Option on that 
io : . ’ 
read into the eonstruction contract with 
| uch stoek did 
ON pPAanV HOW HIUCH SLOCK ale 
. . ’ ? 
AL Most LhlnkK, wowever, that | had 
, , : 

| ba ‘ ‘ = (J ‘| a ti \ oe =S'sS]01) STOO, 
‘ ‘ ° . , , 
irdsley ’s name, but which also belonged 

; ' ’ \l }? 7 1} ’ ’ it 
- o ; tii i. ij sift 1) T = 


, | , ' 4 
r) ‘ Ol ’ T SCM PEMM) wos rie*iel ry\ thie iil- 
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Ans. No; not then nor at any other time 


; , . _ ; 

Qu. In making that contract did vou intend to inelude him as a 

’ , , , : ,% 
party, or did you make lt In wood talth as betweeh Vou persona}liy 

] .- 
cilia thie Compan \ 

7. . . : , , ; ' 

Ans. I made the contract In perfect Qood laith With the company, 
Tue8 cy , * @) if rt ‘ ] ~sel s+? ‘ 4] saanl ’ ' e 1, ’? ¥ } 
ait iio }(] mIVsecil ()] iv. and Wii BeAe i 225 028 6 5 ee) Phat Vibe? GTN 
nae te ) | . . ' Ti } ' TT — liaed 
pieres ClLLIIG! Mecvraiiv Or BOTAN i nnd mtendedm to nciueae 
yr '% | y » | } | ae : . ’ 
bith 12) thee contract 1 would have mace hithth a party to land had 
, : ' : " ; } 
blinh Withdraw trom the directors ery member ot the directory 


, : , 7 
_ . #. ‘ ’ ‘ 
litimate and contidential terms with ll of them. and so was he.as 
’ " " " 
ei} ; 4 ' ve. ’ ’ 
l think. If he intended to be included in the contract or thought 
} f ' f l @ehat | ne 
. " . " , j ‘% ‘ 
hit 1} rere. ll i ()] ii | biel ict] trig rhe — ' ‘ | oh al 
* ~ § , ) ; . ; ; 
| I sf 1) CTs {| iT Wiis ] ‘7 iz = \ i ' Wa bcs] iri q*t ! CeULIIeT 
’ 
‘ ] } : 
fil i :"s 2 l]- (i?) (>| 1] i] ~ e rid rr. ary | fier? i] rect rs. ()] ()] Cid l ‘7 
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side party who would build it at once. The stock of the Wash- 
ington and Hope railway at that time was, in my opinion, of no 
value. The stock in the ext nded road could hardly fail to have 
some value. 
Qju. Then you say that this contract was one which a “ bona fide” 
S tock hie ylder. ( ne who mit bot orl) [ I Is Si ock fil i pra ic val ue fi Yr it. 
would have agreed to ? 
Ans. Yes: do, All the parties consenting to it were ” hona ful - 
stockholders except Mr. Paul Beardsley, although theamount 
216 they held was not large. \Iv original contract with the Wash- 
ington and Tope Railway Company shows this very plainly. 
The stockholders rn) that COTMIMPANY had subseribed for their stock at 
its face and paid eash. They had graded and bridged the road. 
They had obtained a grant of land from the State. They then con- 
tracted with mea total stranger, owning noneot their stock, to finish 
their road. They mave ne as a COMSTU ration for building the bal- 
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ance of it, not on 
construction, but the road-bed they had built, the land the State 
had given them, the stock for which they had previously paid, and 
In addition they undertook to pay me,upon completion of the work, 
ten thousand dollars in cash. That contract was very much more 
favorable Lo ine Ly COMM APTSOn than fhe Contract with the Arkansis 
and Lousiana Railway ( OTLE PATNA Lh) thar last econtrael the stock- 
holders kep all of their stoek, which the V eX] cl J LO have greatly, 
Increased in value. They gave only the securities which I practi- 
cally created by building the road, and they saddled upon me as 
contractor their debts which they were unable to pay. 

Qu. If Mr. Paul Beardsley had proposed it when you were about 
to make your COHSUPU: ncontract with thre Arkansas and Loulsiana 
Railway Company would you have associated him with you asa 
party to it? 

Ans. No: T would not 

Qu. Why not” 

Ans. A wood and sufficient reason would have been that he was 
unable to contribute anything towards carrying it out. There was, 
however, a stronger reason with me | would not have gone into 
anv arrangement that would bave resulted in a partnership with 
him. 

Qu. Would not the same reasons have prevented you from selling 
him such an interest, one-third, as he claims vou did sell him when 


you agreed to sell itm the stock in the Washington railway ? 
217 Ans. Yes; IT would not then or at any time have sold him 

such an interest as would have created a partnership. I 
simply agreed to sell him 835,250 in stock. 


Qu. Have you done business as a partner—that is, in partner- 
ship—befor 
Ans. Yes: I have done business in partners 


ip several times. | 
once did business in partnership with Mr. P 


aul Beardsley. The 
closing up of that business, however, Was sO unsatisfactory to me 
that I would not at any time since have been willing to have gone 
into a partoership with him, 


JOHN D. BEARDSLEY VS. PAUL F. BEARDSLEY. 145 
Qu. When and where were you in partnership with him before? 
Ans. I think it was in the vears 1867 and 1868. It was in Vir- 
gina 
Qu. You said you began to make road-bed north of Washington 
about the Istof August, 1SS2, working outside of the territory cov- 
ered by the chart rot the Washington and [| yp i uiway Company. 
lding -a road without a \ charter” If so, how 
did vou obtain your right of way, under what stvie were you doing 
the work, how long di vou Co aenene to work this Way, where did 


} } a ‘ - oe 
Lie monev, tow did Vou ais lt: I bd FPOW WUC did vou 


tj j ’ ’ ' , | " 
beat | { ira iw j Wil j VW \\ it \ VP j i‘? i] t*}} i= Lo Live 
7 | . ’ ; l¢ ' 
Chlerpl “i>. a] } Lie merrmitted tis a! 1) oe thd rave a Tigi 
of wat Phe money expended s obta i from the lron Mount 


acCcOoOUuUnL WILT \I) Carruth { } hideal ot the money 
Wi mead Lieh a | not ah KOOKS mit Was LaKeH 
218 direct to Jett & Sims ' i for | re his 
continued through A ~ bint charter of 


I th if l expend | Sele. i - 
Qu. Did Mr. Paul Beardsley continue with you; and, if so, In-what 


At ‘ ae CAINC OFIUTIIALLY i- Still aii went to work tor the 
COMmMmMpaAnY Att r | LOOK Lie road ic] WILH Mme lh vhne same 
Waly, 


: ° * , 
. : ‘ ’ . ; . 
At first no change was mad 1 price | afterwards, 
‘ " ’ , 
about the Ist of December, ISS5. adva Lfbis Saiarv toon hundred 
-™ » + " 4] cas ‘ : ' — 1 ; } ~ ‘ 4. ' | “| 
doliars per month, and about lebru i> rsso, he Was Turhishes 
i 


Qu. Hlow long did he remain in your employment, and in what 


Ans. Until February 15th, 1886. He acted as assistant superin- 


tendent and master of transportation lle did various kinds of 
work. In my absence he was in charge of the operating department 
of the road. He was never in charge of the accounting or financial 
department of the road 

Qu. How did you settle with and pay the Iron Mountain railway 


lor the money advanced you to bulld the roa 

Ans | settled with the [ron \I UTA nt Railway ‘ COTTE PADDY June 
lith, 1SS5. I did not pay them | left in the hands of Mr. R.S 
Haves as collateral two hundred and forty first mortgage bonds for 
one thousand dollars each, which had been paid me for construction. 
l agreed to pay them the net earnings of the road not needed for 
limprovements on the road, but not less than twelve thousand dollars 
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the schedule of lands which he claims as belonging to Ark. & La. 
Railwav Co. are Jands that belonged to me before he came to 


Arkansas. The statement of the 1 
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OAD Exuipir “R” to Derposiriox — J. D. BEARDSLEY. 
Account Pay if 


The Missour! Pacifie Railway Company to J. I ) Beardsley, Dr. 
Address, Hlope, Ark 


1882, Aug. 26.—In f 


li for am’t due for money advanced to 
the Washington A 


(iii J 
[lope railway, as ‘ roriginal voucher... 2,000 


| Written across the face:| A true copy. C.G. Warner, gen. auditor. 
Alterations or erasures must not be made in this voucher. If not 


| ' | : 
P ’ ‘ ; ‘ oy PvvIre BY , fay , 2 ‘ , f ’ 
acc prod as made | ane returned Tor COPFPPTeCLAON 


f an original account 
rendered by aud. and duly authorized and approved by H. M. 
Hoxie, gen. man.; that the same has been examined by me and 
found eorrect: that it has been dulv registered and filed in the 


oe , } 
aualtors Olle 


ote? (iy ; ‘ ai ‘) tf wera yy —— 7. 
| Ce riiay eres Liat if yy % . || Lule ‘ mary ‘? 
: ' ‘ 


i 


fre si‘ al Auditor. 
13 a 


ly hala ati Dishurse ment. 


Received, Tope, S| ol, 1882, of the Missouri Pacifie Railway 


‘ } } 
( CoLED Peat a \ LWoO Li} | Liitd bi) is eBeere rol ihe mboOoVe aeceounet. 
i , 


Ss? O00) Sioned) J. D. BEARDSLEY. 
\\ 

Witness 
if SPAIN ANDERSON 


" * . , : 

» > 4 1 7 ‘ . , » 6 . . ° 
Nov! lhe above reeeipt must be d and signed by the party 

i 
‘ P ‘ \ } rf ‘ : " ' aot ‘ | P cut . 
11) WV ra ads a\ ari ii . ‘ ria . Lt] S ’ Toa? Sit? it | i>\ another 

‘ gg ; ¥ " ’ ' " ; _ 4 
pears > it} <i ‘ ‘ i mm 7 ‘ rryitis i ‘ tu Lut TED PHATE It. 


4 _ . . s* ff ) . ; . . : — 
Return vouctii DD. Ss. ih, tan val treasurer. St. Lous. Mo. 
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956 Accounts Payabl : 


The Missouri Pacific Railway Company to J. D. Beardsley, Dr. 
Addr Ss, Hope, Ark. 


ISS2, Sept. 5.—In full for am’t due for money advanced 
ace’t Ark. & La. KR. R., as per original voucher....---- $4,000 00 


rir. : : = | 
| Written across the face :] A true copy C. G. Warner, gen. au- 

] . 4s 7 } ’ : . 
ditor. Alterations or erasures must not be made in this voucher. If 


’ P . . . 
not accepted as made it must be returned for correetion 


| certify that the above is a true copy of an original account 
rendered by aud. and duly authorized and approved by IL. M., 
IHloxie, gen. man.; that the same has been examinea by me and 
found correct: that it has been duly registered and tiled in the 


auditors ollice. 
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7 ’ ¥ ' ’ . . 
84,000 Signed J. D. BEARDSLEY. 
1? 
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» - ee ) } 
VAS Accounts Payahli 


The Missouri Pacific Railway Company to J. D. Beardsley, Dr. 


Pss7. Sept. © In iull foramt due tor money advanced Acc | 
‘ I> ? - . non owed 1 sgel . “yi 
AK. ®% Wa. ih IY , ald pel Original VOUCIICT .ccewe -_———<- 2 UU 


- oo | . ‘ ’ . , e ' ‘ . : 
| Written across the face:] A true copy C.d. Warner. een. auditor. 
. > * . a . . 
if »f] BE i } < } < rpTIME ICT ve ry) i] 1?) | Is youcher lt not 
‘ rLCTaALION 7a Ge a ii? ene \ biti ‘/ PEE cat at hil ill Litvlid : 5 
} 7 * ' . is 
ACCcepled as made lt mus be retul Cad ior Correction 
; + 4} ? | ’ 
? ‘ + + " . 
| ce} tia t rie cl puPYy te cl i i’ { yy) ‘fi cit) 6) pa ic! cit irri i, ' ths 


Dy - — 


A uditor Ol Disburse pif nf, 


Received, Sep. 6, 1882, of the Missouri Pacifie Railway Company 
two thousand dollars in tull forthe above aecount. 
$2,000 (Signed) J. D. BEARDSLEY, 
W itn 


Witness 


. rex : } “ 
NotE—The above receipt must be dated and signed by the party 
| | " | 
in Whose favor this voucher is made, or, when signed bv another 
party, the authority fer so doing must in all cases accompany It. 


feturn voucher to DS. Tl. Smith, loeal treasurer, St. Louis, Mo. 


- nN) 
~ ua 7 
~ oo oud 
- 
— P ~ 
4 . aa — 
< ee os 
P — —- 
—_ tl 
— 
- ad 
- ~ a a paw — 
~ o- 
— » . ~_ 
—" _ ——— 7“ 
~ — - 
~— —_ ~ 4 a o ~ 
= a } ~ ~ -_ . 
— — 
° = ome . . tS 
~ » i ~_- 4 ~*~ 6 7 
. wo . ao em ~ ** ow St 
~ 4 » _~ 
- 
. -~ — 4 — — 
Pn — - a — = 
ma - am, « s - 
* — a 
—— es ~ . . 
- _ a ee 
~ a P ] —) _ . am - 
. * st, al . _ 
~ = — a a -_ 
—_ on —— at o- 
— . —_— 
. - = - 
= Seti 
_ o s an _ : > — 
~ Pi . - ~~ lL ommenl — yl pene _ 
= ~~ 
A ~ ow -_ . a 
= j , . 
~ - wo «4 ~- e f a 
— ; “ a0 * - 
~ : — “ — 
— am ; ~ _ 
”_— a. >» 7 = s j > — 4 - 
‘ _—— —— _ 
. ~— _ vn a oun 
— ~ ~~ «# “me ++ ~-_ ~ 
‘ — = — . . — . s “8 
“ on — ; 
— ” oud _— J 
” 7 _ -——~ ~_ 
- : “ ~ . —_ f - en 
_ -_— = 
— ped al - va - aad o 
—s 
oot _ 7 - - bess — -_ al 
. — ~ a ~ a . ~~ 
— om —_ -_ 
ae | em as —— a, 
“ = 4 4 mem 
_— 
ete 
~~ aun -—— 
=. ~_ 
one — 


JOHN D. BEARDSLEY VS. PAUL F. BEARDSLEY. 


95S Accounts Payable 


The Missouri Pacific Railway Company to J. D. Beardsley 
Address, Hope, Ark. 


] 


LSS2, Sept. 19.— In foll for amt daue acct of money acd- 


; 
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17° JOHN D. BEARDSLEY Vs. PAUL F. BEARDSLEY. 


fhe Missouri Pacific Railway Company to J. D. Beardsley, Dr 
\ddress, [To \ 

[SS?. ™~ 1) oe fn ae i l DOME: <i ly iced aee't Ark. WN La. 
4, is ; St ce ae PBN! Pile a ca 


| Writt nacross the fac A true copy. © (;. Warner. ven. auditor. 


wee 
' ee } Cn 32 . } ' 7 
Alterations or erastires must not be Nade In this voucher. |! hot 
accepted as mad It thtast be returi i for correction. 


| certify that t! bove is a true copy of an original account 
rendered by aud. and duly authorized and approved by RK. 8. 
Ilaves, | st \ @ that the same has ber lh CNMI d by nie and 
found correct: that it has been duly registered and filed in the 


General Auditor, 
Dy a annem 


Auditor of Disbursement. 


: ' cps 1 : - al ’ —- ee ie s hens , ' , 
Lieceived, Sep. 22, 1SS2, of the Missouri Pacifie Railway ¢ ompans 
two thousand gdolars In uli for the above account, 


~ ’ 


>2,000 Signed J.D. BEARDSLEY. 
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960 ( ‘Opy. 


Accounts Payable. 


The Missouri Pacific Railway Company to J. D. Beardsley, Dr 


Address, St. Louis or Hope. 


1SS——In full for am’t due for am’t advanced on account of 


Hope and Washington KR. R...---- 2 O00 


— —— 


[Written across the face:| A true copy. C. G. Warner, gen’l 
auditor. Alterationsor erasures must not be made In this voucher. 
It not accepted iis mnade It Inust be returne for correction. 


I certify that the above is a true copy of an original account 
rendered bv aud. and daly authorized and ipproved by Hh. M 
Hoxie, Srd V. P.; that the same has been examined by me and 
found correct; that it has been duly registered and filed in the 
auditor's office. 


ee ee mam (ne terme ma 


, 


‘ . } ,* , 
General Auditor, 


Received, Sep. 50, 1882, of the Missouri Pacific Railway Company 
two thousand rév dollars in full for the above account 
S2. 000. (Signed) J. D. BEARDSLEY 
Witness her 
Witness: 


a 


Note.—The above rece] ft must be rate d and s1loned by the Marty 
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JOHN D. BEARDSLEY VS. PAUL F. BEARDSLEY io 


yA iy Copy 


\ ite sor erasures must not be ! this voucher If not 
* 
al a =~ Prysiele IT 1) }sT a ret Prhie | P ¢ re Tt) 
, 
“ ’ 
| certify that the above 1s a trie pV of an origina count 


} ‘ | 
Auditor atl ay ype Rs nienl 


Received, Oct. 15th, 1SS2, of the Missouri Pacifie Railway Com 
pany tw » thousand do | irs 38) Tull Tot thie above account 


82.000) (Signed } J. D. BEARDSLEY. 
Witness het 3 
Witness 
J. M. KINSER, 
At Pa. Er. Co 


NOTE ‘emer ‘he above rece pot mist bye chiate d ana Syertye d by, thi party 
avor this voucher 1s made, or, when signed by another 
pMarey, the authority for so doing must in all cases HCCOTIPARY It. 


Return voucher to D. S. H. Smith, local treasurer, St. Louis. Mo 
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263 Copy. 
Accounts Payable. 
The Missouri Pacific Railway Company to J. D. Beardsley, Dr. 
Address, lope, Ark 


’? 


1S8? Oct. 1S.—In full foram’t due foram’tadvaneed Ark. 
fia fe. of per original VYOUCHC?..~ ao «ccdesensasns Gee oe 
| Written nerossthe{ te | \ Lrile COPY. oe (; Warner. ven. auditor. 
Alterations or erasures must not be made in this voucher. If not 


aecepted as made it must be returhie d ror correction. 


ime rtify that the above is a tru copy oF an original account 
endered by aud. and duly authorized and approved by A. A. Tal- 
biage, gen. trans. mah. ; that the same has been examined by me 
and found correct; that it has been duly registered and filed in the 
auditor's oflice. 
apes 
(ieneral A uditor, 


By —— 


? 


A lis itor of Dishursement. 


>) 


Received, Oct ISS2,of the Missouri Pacific Railway Company 
two thousand nine hundred & seventy-five yy, dollars in full for 
the above account. 


$2,070. (Signed J. D. BEARDSLEY. 


J. M. KINSER. 
Agt Pa. kx. Co 


° rest ‘ } } ’ ? ° ’ 
NOTE.— The above receipt must be dated and signed by the party 
in Whose favor this voucher is made, or, when signed by another 


| lth ghil Cases accompany Lb. 
LR turn vouch r lo [) > | Spaith. Lan al treasurer, st. Louls, Mo. 
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264 Copy. 
Accounts Payal ( 
The Missouri Pacific Railway Company to J. D. Beardsley, Dr 
Address, Hope, Ark. 


1882, Oct. 25.—In full for am’t due for amount advanced Ar- 
kans. & La. R. R., as per original voucher... ..-.---.--.. $2,000 
[Written across the face:] A true copy. C.G. Warner, gen. au- 

ditor. Alterations or erasures must not be made in this voucher. 

If not ace pote das made it must be returned tor correction. 


— ;, : . 
I certify that the above Is a true copy of an original account ren- 
ar red 


by aud. and duly authorized and approved by A. A. Talmage, 
gen. tran. tanh. ; that the same has been examined by me and found 
correct; that it has been duly registered and filed in the auditor's 
office. 


(ye pid ral Auditor, 


Al (tal iy’ eal isl ; ‘f ment, 


Received ——, 1SS-, of the Missouri: Pacific Railway Company two 
thousand ,,, dollars in full for the above account 


~ 


2 OOV. (Signed) J. D. BEARDSLEY. 
\\ 
Witness: 
J. W. KINSER, 
Agent Pa. Ev. Co. 


- re . . , , , . 4 

Note.—The above ree Ipt must be dated and signed by the partly 

in whose favor this voucher Is made, or, when signed by another 
,} 


party, the authoritv for so doing HWiUst Th all Cases accompany it. 
Return voucher to D. S. HL. Smith, local treasurer, St. Louis, Mo 
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260 Copy. 
Accounts Payable. 
The Missouri Pacific Railway Company to J. D. Beardsley, Dr. 


Address, Hope, Ark. 


1SS--—In ful! for am’t due for am’t advanced Ark. & La. 

i Sh, OS POP CFIAINE! YOURE... ccaviquncccenhenn $2. 000 OO 

[Written across the face:] A true copy. C. G. Warner, gen. au- 
ditor. Alterations or erasures must not be made in this voucher. 
If not accepted as made it must be returned for correction. 

[ certify that the above is a true copy of an original account ren- 
dered by aud. and duly authorized and approved by A. A. Talmage, 
reli. trans. man.: that the same has been examined by nie and found 
correct; that it has been duly registered and filed in the auditor’s 
othiee. 


, 


(rere ral A uditor, 


» , 


’ 


Auditor of Disbursement. 


Received, Nov. 7, 1882, of the Missourt Pacific Railway Company 


two thousand , dollars in full for the above account. 


$2,000 (Signed) J. D. BEARDSLEY. 
Witness her 

Witness 
J. M. KINSER, 


— , ; 

Notre.—The above receipt must be dated and signed by the party 

1h) whos mavor thiis voucher ls tnade. Or, whi 1) sloned by another 
1? " 

must Ink alk Cases accompany i, 


Party, tha authorits ior so doin: 
* local Lreasurer, St. Louls. Mo. 


Return voucher to DoS. IL. Smit! 
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266 Copy. 
Accounts Payabli : 


The Missouri Pacifie Railway Company to J. D. Beardsley, Dr. 
Address, Hope, Ark. 


1SS2. Nov. 5.—In full for am’t advanced the Ark. & La. R. R.., 


as per original voucher... .--- ne ‘emwmenii a 


| Written across the face:] A true copy. C.G. Warner, gen. auditor. 
Alterations or erasures must not be made in this voucher. If not 
accepted as made it must be returned for correction. 

| certify that the above is a true copy of an original account 
rendered by aud. and duly authorized and approved by A. A. 
Talmage, gen. trans. man.; that the same has been examined by me 
and found correct; that it has been duly registered and filed in the 
auditors othe. 


el iedleteeeeteenerneel (en a ae 
, 


(rene ral d | nelitor, 


By ane 


A wiitlor at Dishu sement 
Received, ——, 1SS-, of the Missouri Pacific Railway Company 


] , ] ] , : i ] + ; ; . ese 
LWo LiIOUSahd dollars 1h full tor the above account 


89.000 (Signed) J. D. BEARDSLEY 
Witness he 
Witness: 
J. M. KINSER, 
Ag't Pa. Ex. Co. 


9 — , } , } : ae | . - 9 
Note.—The above receipt must be dated and sigued by the party 
In whose favor this voucher Is made, or, when signed vy another 


party, the authority for so doing must in all Cases accompany it 


Return voucher to D. S. H. Smith. loeal treasurer, St. Louis, Mo. 
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267 ( pry. 
Accounts Payable. 
The Missourt Pacific Railway Company to J 1). Beardsley, lr. 


Address, lope, Ark. 


ISS8S2, Nov. 8.—In full foram’'t due forand am’'t advaneed 

Ark. & Louisiana R. R., as per original vouecher__.--- 2,000 50. 

| Written across the face:| A true copy. ©.G.Warner, gen. auditor. 
Alterations and erasures must not be made in this voucher. If not 
accepted as made it must be returned for correction. 

| certify that the above is a true copy of an original account 
rendered by aud. and duly authorized and approved by A. A. 
Talmage, gen. trans. man.; that the same has been examined by 
me and found correct; that it has been duly registered and filed in 
the auditors 


. 
ey, ® 
tLe ef 


ee mm 
a] 


(ye iif ral A uditor, 
by 
Alauditor ot Dishurse ment, 


leceived, ——, ISS-, of the Missouri Pacific Railway Company 


j 
two thousand ,,. dollars in full for the above aceount. 


$2,000) (Signed) | J. D. BEARDSLEY. 
Witness re’ 

Witness: 
(Sioned) J. M. KINSER. 


NOTE.— Phe above receipt niust be dated and sloned byV the partv 
In Whose favor this voucher Is made, or, when signed by another 
party, the authority for so doing must in all cases accompany it. 


, . ss — ] ] , — . ; 
Return vouch ith. local treasurer. St. Louis, Mo. 
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268 Copy. 
Accounts Pa yabl ; 
The Missouri Pacifie Railway Company to J. D. Beardsley, Dr. 


Address, Hope, Ark. 


1882. Nov. 22.—In full for am’t advaneed Ark. & La. R. R.., 
OG POT CFINIIN TORE ci occcccene <a RO 


| Written across the face:]| A true copy. C.G.Warner, gen. auditor. 
Alterations or erasures muse not be rh} ide lt} this voucher. If not 
accepted as made it must be returned for correction. 


I certify that the above is a true copy of an original account 
rendered by aud. and duly authorized and approved by A. A. 
‘Talmage, ren. trans. man.: thisat the same has be I} examined by Me 
and found eorrect; that it has been duly registered and filed in the 
auditors office. 


trance i 


’ 
fy hie ral Auditor, 
By —. 


: . — 
Auditor oO} Di. hursement, 


Received, ——., 1SS—, of the Missouri Pacifie Railway ompany two 
thousand ,,, dollars in full for the above account. 


$2 000. (Signed) J. D. BEARDSLEY. 
Witness | 
Witness: 
(Signed) J. M. KINSER. 
Aqt Pa. Ex. ¢ 


NoTeE.— The above receipt must be date d and stoned bv the party 
1 whose lavor this voucher IS Made, or, when Sicrive dj 1 another 
party, the authority for so a tyer Pts It “ull cases ACCOTDPALY it. 


Return voucherto D.S. IL. Smith, local treasurer, St. Louis, Mo 
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LS? JOHN D. BEARDSLEY VS. PAUL F. BEARDSLEY. 


The Missouri Pacifie Railway Company to s. 22. Beardsley, Dr. 


. 


ISS?. Nov. ?S8S.—In full for am’t advanced Ark. & La. R. R.., 
ads pel einal voucher Lon aie NN ope ea NNO sens RE sa PS RP Re 2 OOO (i) 


(;. Warner, gen. au- 
ditor. Alter ‘tions and erasures must not be made in this voucher. 


. . 
If not uecepted If inust be returned for correction. 


I certify that the above is a true e py ofan original account ret- 
dered by aud. and duly authorized.and approved by A. A. Talmage, 


ven i trans. «nah.: that the same has veen examined bv me aha 
4 | “— | cage :, . , , 
tound correct: that it has been duly registered and tiled in the au- 
ditor’s otlice. 
; ? *, 
(reneral Auditor, 
Pas 


Fes : , 
Auditor Ol Dishursement. 


] 1 ’ * , a ** ’ . - 
Received, —., 1SS f the Missouri Pacitie Railway ¢ ompany two 
thous j i rs ln tu ror the above ie pbuinit 


$2000 Signed) J. D. BEARDSLEY 
a. 
Witness: 
Sioned) J. M. KINSER, 
rt Pa. Ex 
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— } ? +1 r } fey fay ‘ “) ' } ti ‘ ? 
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Return voucher to D. S. H. Smith. local treasurer. St. Louis. M 
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270 Accounts ” yable. 


The Missouri Pacific Railway Company to J. D. Beardsley, Dr. 
Address, Hope, Ark. 


LISS2, Dee. 7.—In full for am’t advanced Ark. & Louisiana 
a> ing SO OP OUT CE nen vecncednnnbeencesn See 


Written across the face: ] A rue copy. C.G. Warner, gen. auditor. 
Alterations or erasures must not be made in this voucher. If not 
accepted as made it must be returned for correction. 


| certify that the above is a true copy of an original account 
rendered by aud. and duly authorized and approved by A. A. Tal- 
mage, gen. trans. man.; that the same has been examined by me 
and found correct; that it has been duly registered and filed in the 
auditors office. 


er 


(sr hid ral A uditor, 


By 
A uditor of Dishurse hited ni. 


emma 
. 


Received, Dee. 13th, 1SS2, of the Missouri Pacific Railway Com- 
pany two thousand , 9, dollars in full for the above account 


MARDSLEY, 


S22 OO, (Signed) i ms 
ee 
Witness her 
Witness: 
(Signed) J. M. KINSER, 
Aqt Pa. kr. Co. 


Nore.—The above receipt must be dated and signed by the party 
1th whose favor this voucher Is mad , Ge wit ti signed by another 
party, the authority for so doing must In all cases accompany it 
Return voucher to D. S. H. Smith, local treasurer, St. Louis, Mo. 
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VS. PAUL F., BEARDSLEY. 
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n this voucher. If 


lrinal account ren- 
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JOHUN D. BEARDSLEY Vs. 


7s) 


Ps 


Copy. 


Accounts 


The Missouri Pacifie Railway Compan) 


Address, Hope, Ark. 
ISS2,. Dec. 21.—In full for arn't advai 


per original voucher -- ~.---- 


& 
4% j ’ } . ] 

i \ rittem across the face:| A true. I 
Alterations or erasures must not b 
accept das made it tnust be returned 

I cv rtuiv that the above 3; a ti 
endered hy 1 and duly | 
retierered s?y iti] itil ‘| ss Beaee 
mace, ven. transportation manace! 
ined by me ana found correct: that 
filed in the auditor's oftliee. 

4 . ° ° gif : 

Ree ived, Dec. 24, 1SS2, of the \liss 

two thousand ;, 9 dollars in full fon 

S? OOD. (Signed) 

. . 


Witness here 
Witness: 
(Signed) J 


M. KINSER 


rye ’ 
— The above receipt mus 


1} | » Fen &? . ti s ? } »* | ; 
ll) Wriiose Lavo iis oOucHher! is Pa 
‘ ; . ) 
, , ; — . . , 
party, the authority for so doing n 
, . . 
Return voucher to D.S. TH. Smith. 
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O74 Accounts Payable. 


The Missouri Pacifie Railway Company to J. D. Beardsley, Dr. 
Address, Washington, Ark. 


1SS3.—In full for amount due for cash adyaneced for con- 
struction of the Ark. & La. railroad during month of 
September, 1SS3, as per original voucher...2..-.-.-. $2,000 | 
[Written across the face:}] A true —. C. G. Warner, gen. at 
ditor. Alterations or erasures must not be made In this voucher 
not acce pted iis made it must be returned { mr ecorre etion. 


ime rtify that the above Is a true copy of an origin 
re ndered by aud, and duly authoriz | and approve L tp it . [| ive 


1 V. P.; that the same has been examined by me an 
, . } . : } } ,* 7 . , ’ : . 
that it has been duly registered aud Tiled Ih the auditors ol 


’ ** 
; 
Lice 
a 
, 
(ve a f 4A fate) 
1} 
»\ " 


’ ’ 77 7 } . 
‘ 4 +} ‘7 ’ z > 379) tli «>? Tr) ‘ *s> g*a? | } 
two thousana dollars in Ath 2870 Caaf Liv & LE CCPta dl 
’ 


82,000. Signed  D. BEARDSLEY. 


- ret ‘ ; " . . ° 
’ ‘ ° “s) ’ ’ 1? ’ ’ J ; Ty ,» } , , : .* TT} ‘ yy*) YP" ‘ 
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279 Arcounts Payable. 


The Missour: Pacific Railway Company to J. D. Beardsley, Dr. 

. , o ( 

Address, \\ ashington, A rk. 5 
1S83.-—In full for amount due for amount advanced ae- 
count of construction Ark. & La. R’y, as per original 

voucher (for second week 'n Oct.) _..--~-.u--~.--... $2,000 W 


[Written across the face:] A true copy. C.G. Warner, gen. audi- 
tor Alterations or erasures must not be made in this voucher. If 


i 


not accepted as made it must be returned for correction. 


| certify that the above is a true copy of an original aeeount 
1 by authorized and approved by RS. Haves, 

, : { | . : ° 1 ’ 

Ist V. Po; that the same has been examined by me and found cor- ) 


7 


rect; that it has been duly registered and filed in the auditor's office. 


-_ 

— 
—_ 
— 
— 
_~—s 
~ 
— 
— 
~ 
~~ 
— 


ne eee 
(ys veral Auditor, 
Dy . 
Auditor of Disbursement. 


> oe ) N - 
LeCeIVeEd, savOV. 


Ist, ISS4, of the Missouri Pacifie Railway Com- 
pany two thousan 


t] | ull for the above account. , 
Ss? GO0 Signed J.D. BEARDSLEY. 

W 
Witne SS: 


ee eee enee ee ee 


NoteE.—The above receipt must be dated and signed by the party 
In Whose favor this voucher is made, or, when signed by another 
party, the authority for so doing must in all cases accompany It. 


Return voucher to DS. IL. Smith. local treasurer. St. Louis, Mo. 
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276 Copy. 
Accounts Payable. 
The Missouri Pacific Railway Company to J. D. Beardsley, Dr. 
Address, Washington, Ark. 


1SS--—In full for amount due for amount advaneed aceount 
construction Ark. — La. R’y,as per original voucher (for 


* 


Ia I i ee S? O00 


—— =e = 


| Written aerpss the face:| A truecopy. C.G. Warner, gen. auditor. 
Alterations or erasures must not be made In this voucher. If not 
accepted as made it must be returned for correction. 


I certify that the above is a true copy of an originai account 
rendered by aud. and duly authorized and approved by R.S. Hayes, 
Ist V. P.; that the same has been examined by me and found cor- 
rect; that it has been duly registered and filed in the auditor's 

‘office. 
(x: ie rat A uditor, 


by 
»\ LT _—SSEEeD 


: ’ 
Aj nilifor ol Dishurse ment, 


Received, Dee. 17, 1SS4, of the Missouri Pacific Railway Company 
two thousand ,,, dollars in full for the above account. 


Sper 


$2,000. (Signed) J. D. BEARDSLEY. 
Witness het 
Witness: 


Note.—The above receipt must be dated and signed by the party 
in whose nvor this voucher Is It) uf . ee when signed by another 
party, the authority for so doing must In all cases accompany 1 


Return voucher to D.S. H. Smith. loeal treasurer, St. Louis, Mo 
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278 Duplicate. 

! Accounts Payable. 

The Missouri Pacifie Railway Company to J. D. Beardsley, Dr. 
Address, Washington, Ark. 


1SSS5.—In full for amount due for cash advaneed for con- 
struction of the Ark. and La. R. Ru as per papers attached 
Pa to original voucher .............- ea 


| Written across the face:] A truecopy. C.G. Warner, gen. auditor. 
Alterations or erasures must not be made in this voucher. If not 
acc? pted iis made it must be returne 7 lor correction. 


| certify that the above Is a true copy of an original account 
rendered bv aud. and duly authorized and approve d by ly 5 llaves, 
Ist \. P.; that the same has been examined by me and found cor- 
rect; that 1t has been duly registered and filed in the auditor's 


oOilice 


, . . j . Z 
A nililon (il Dis pili Ne nient. 


? Recelve d. ‘ | 10. ISS. of the Misso rl Pactitie Railway Company 
| dollars in full tor the above account 
Sion her 
rned) J. D. BEARDSLEY. 
\\ 


? reese . , . ’ 7 ~ 
Note.—The above receipt must be dated and signed by the party 
In Whose favor this voucher Is made, or, when signed by another 


] , ° } . * ii " 
parTtyV. the ALILTEPOrity for a (tall ’ rriti- it} tii c*;i=t's ACCOIIATLS if 


Return voucher to D. S. H. Smith. loeal treasurer. St. Louis, Mo 
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OS) Accounts Pavabl 


The Missouri Pacifie Railway Company to J. D. Beardsley, Dr. 
Address, Washington, Ark. 


1SS3.—In full for am’t due for cash advanced for construe- 


tion of the Ark. & La. r’road., yy roriginal voucher STO00 OO 


—— =| = —- 


| Written across the face:] Atrue copy. C.G. Warner, gen. auditor. 


Alterations or erasures must not be made in this voucher. If not 
accepted as made it must be returned for correction. 


| certify that the above is a true copy of an original account 
rendered by aud. and duly authorized and approved by R.S. Hayes, 
Ist V. P.; that the same has been examined by me and found cor- 
rect: that it has been duly registered and filed in the auditor's 
office. 
General. Auditor. 
by ——e 


‘ . , 
licdilor ql DD SSATP SOLE nf. 


Received, ——, ISS-, of the Missouri Pacific Railway Company 
one thousand ;,, dollars in full tor the above account. 


1.000. (Signed } J. D. BEARDSLEY. 
Witness her 
Witness: 


Note.—The above receipt must by dated and signed by the party 
in whose favor this voucher is made, or, when signed by another 
party, the authority for so doing must all cases ucCcompany it. 
Return voucher to D. S. H. Smith, local treasurer, St. Louis, Mo. 
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Ds | A crounts Payable. 


The Missouri Pacifie Railway Company to J. D. Beardsley, Dr 


— , : . 
\ \\ las A rvs A ols 
ACUGadTess cisiill TUCsene 2E5 


ISS? __Tn | | tad DB 
LOoeo i | jor ah Int advanced to.  peardsieyv to 


| voucher... Sa ee 


Written across the face:|] A truecopv. C.G. Warner. gen. auditor. 
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284 H. H. Wuetess, being introduced by the plaintiff and duly 
sworn, deposes and says: 


Examined by T. B. Marriy, Esq 


Q. What business are you engaged in? 

A. lam auditor for the Arkansas and Louisiana Railway Com- 
pany. 

Q. What is your age? 

A. Thirtv-one vears. 

(). How long have vou been working for the Arkansas and Lou- 
islana Railway ¢ ompany ' 

A. Since January, 1SS4.) IT would like to modify my reply and 
say that I am auditor of the consti ictor and lessee of the Arkansas 
and Louisiana railway. 

(). Ilave you any of the letter-heads of that railroad here 

A. I have not. ; 

(). Are vou auditor of the Arkansas and Louisiana Railway Com- 
pany? 

A. I am the auditor of the constructor and lessee of the Arkansas 
and Louisiana Railway Company and have always considered my- 
self so. 

Q. Do you recollect the date of your appointinent as auditor’ 

A. January, 1884. 

Q. By whom were you appointed ? 

A. By Major J. D. Beardsley. 

(). Do you hot appear on the letter-heads of the Arkansas and 
Lousiana Railway Compan as auditor of that company < 

A. I at on the le the r-heads of the Arkansas and Louisiana rail- 
Way, on which 1). Beardsley appears iis lessee ana Mmahaver, as 
auditor. 

(). As auditor have vou kept the books and accounts of the Ar- 
kansas and Louisiana Railway Company 

A, No: | have not, only bela ntally. 
OS5 () Ilow have vou kept them incidentally ? 
A. | doubt verv mueh whether have ever done any work 
for the Arkansas ana Louisiana Railway ¢ ompany. I cannot call 


I 


‘) 


; 


- 


‘7; 


‘?) 


to mind anything that Lever did that was not done In pursuance ¢ 
the business of the constructor and lesse 

(). When did you first hear of the title of lessee and gr neral 
mahager being conferred on J. D. Beardsley 

A. When 1 opened the books I understood that he was lesse« anel 
ceneral manager of the railroad. ae had the title of general hiati- 
ager, I first heard, in last September. I heard his title of lessee ind 
general manager at different tines. | first heard of the manage rshitp 
1) September last. Major Beardsley told me when [ opened the 
books that he was lessee and constructor of the railroad. IT hear 
it at two different and distinct times; one was last September an 
the other was when I first took charge of the books. He told me he 
was lessee when I took charge of the bo KS 

(). When was the title of lessee and general manager publicly 


adopted by J. D. Beardsley ? 


‘} 
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A. In September it was put on the letter-heads. I think it was 
about that Lite im not quite rtain about dates. 
). Are the books you kept as auditor labeled ; and, if so, how‘ 
A. Yes, sir; they are labeled; they are labeled Arkansas and 
Louisiana railway. My reeollection is that the books were there 
when I came there. I am not positive. They may have come a 
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y s+ > i . 4 } , | | - +} * | ] ] . ‘ ] 
(). [s } mot a Tae bhai i DbOOKS thut were labeled were made to 
order and atter vou went there 2 
. , 
A. Yes, sir; they were made to order and after I began keeping 
Liie DOOKS | | ‘ 
\/ Cut I , it if i> Wel gu pala hor Vour =< rvices £ 
«) ; . . . ] r , 
Sh 1. Ou , Is im the nds of W. HH. Carruth, treas- 
a | , 
. 2 gy” 2 ’ ' , " t ’ 
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i] | | alten I ‘| 
A iit - - [ I Lit I I Lt COTATI Abad Aiso KEPT ibit , 
. . . 
rice ltits . 2 => ned COoO.ustru tor, and Was treasurer o! the 


ept there was notan 
‘arruth. and was not 
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23 A. Yes, sir; that is as definitely as I can answer it. 
(). Who has kept the account of the earnings and transac- = 
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tions of the Arkansas and Louisiana Railway Company within the 
last two years? 

A. I do not know, 

Q. Do you know whether any has been kept or not ? 

A. I do not know. 

(). Can you tell from the books you have kept what the earnings 
of the Arkansas and Louisiana Railway Company have been witliin 
the last [wo vi ars? | | | 

A. I can tell you what the earnings of the road are as managed bv 
the lessee and general manager. 

(). How can vou t Il that? 

A. From the records. 

() What records ? 

A. From the books kept by m 


Q. Have you any means of telling from vour books how much 
was paid for the building at Nashvill 
_ 1? , " 
A. I could tell by Higuring it out 


(). Do vour books show how much was paid J. H. Bell for land 
at Nashville? 

A. Not all of it. My accounts show 8S00 paid. It was paid $150 
In money, and he gave two notes for S650 

(). IT will ask vou if there is atiy entry on these books showing 
any other payment besides these two 

A. No, sir; not on the books kept by im: 

(). Is there any other entry transcribed from Mr. Carruth’s books ? 
A. No, sir: I am positive of that 
(J. Your books, then, show payments of S500? lease give dates. 

A. October 19th and 20th, 1SS5. 

Lod (). Do vou know what land that was for? 
A. I do not know what land that was for. 


io Wiere did the money come irom oul of which these payinents 
were made? 

A. It was money that was earned by the road under Major 
Dir rdsii vs mare gvement as lessee 

(). It came from the earnings of the road’ 

A. That was not my answer. It came irom the earnings of ihe 
road while under the management of J. D. Beardsley as lessee 

Q. Did you know whether it was under anybody else’s manage- 
ment or not? 

A. Not within my knowledge it was not. 

(). Is there any entry on your books showing payments to Rector 
and Yowell or A. M. Reetor for land at Nashville’ 

A. There are two entries on my books showing money paid to 
Rector and Yowell. 

(). Can you tell from your books what these payments were fo 

A. No, sir; notes were given before I took charge. ‘There were 
two notes for $500 to these two mea which were paid. ‘There was 
nothing In the notes to show what they were made ior 

(). Will your books there show anything in regard to some iron 
7 } 


that was bought in Shelby county, Tennessee, and afterwards sold 
to some parties in Texas, I think ’ 


AME i I A lc nti 
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A. Most of the iron was sold before I took charge. A small por- 
| | k charge. Ido not know whether that 


; 


tion of itewas sold after I took ¢ 
was iron bought in Tennessee or St. Louts. 

(). Are there any entries in your books showing sales of iron 
and other material to parties In Texas’ If so, state the aggregate 
amount : 

A. My books show notes of the Lampasas street railway for 
S? 451.02. which | was informed was for iron sold them. The sale 


PSY > ihe * r books of original entrv show what that was 


A. No, sir; my entries do not show what it was for. It simply 


Sayvs | ~ Lampasas street R Way { ompany 

‘) || _ I ‘ i , ‘<4 

A. Balls 1 old material account; notes of Lampasas 
Street Ratiwav Conipany as follows Note due April 1-4, ISS4, 
Shee & et lue Oct. 15, ISS4, S642: note due July 13, 1884, 
SO50.0,. agoregu wr B2.4.91. 992 

(J Is there any other et iry oh your books In revard LO old mMa- 
Lerlal ace rit 

A. There is a credit of S500 received from the St. Louis Wooden 
(;utter Company, There is a credit of S12 for some old rails sold to 
Justin Brothers. The S500 credit was on June 16th. 1SS4. The 
S12? one was on July Sth. ISS4 ()n September 2. 1SS4. there 1s 
S115 1 for rails and fish-plates sold to the Oak Land and Lumber 
Compal On Decem Ist, ISS] re is a credit of S168.21, 

) 

balanee trom the St Lou Wooden. G itter ¢ pA. That Is all 
have on old-material account there may have been some small 
ChHiries Passed to CONSLPUCLION ae | 

{) llow = | CCOUN iif ided | Lie Cuore] : 


A. ‘Thev indieate old material sold There was on material on 


Wheh LOOK Charge lt had been put into the road. 
: 


" ' ) ' : . | 
() Are there any other eutries In vour books SHOW MY sales of old 


Q. Is there an) ehtry on the journal kept by you on page No. I, 


x «i b 

a ] ~ ‘ _ aS , ~~ : , 

of date January Ist, ISS4. crediting J. D. Beardsley with the sum oft 
SOD. OU) lf =, pri ise vive the echtryv nh Tuli ih Vour answer. 


A. ‘There is: construction account to J.D. Beardsley ; ma- 
rane terial owned D\ 1.2 Deardsies oe rsopally before the com- 
meneement of the Washington and Hope railroad, proceeds 


' , ' panies a , 
Ol which were used Th the Coustruction °: lth! tons of ve Ibs. ralis, 


? . 2 *) . tae : | 
ie ee ee yt} 24 Ti) i *™ iij> i Pach tt i i i) bits. s.tnd: 1? O00 Los. Spines at 


Ye., S240; one passenger box and tour narrow-gauge cars at S100, 
$000; cash from B. & O. Railroad Company, $453; eash from b. & 
O. BR. R. Co., 8200 

(). Do these books or any of them show the amount paid for the 
construction of Major Beardsley’s house in Washington ? 


q 
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A. The exact amount will have to be figured out. They do; they 
show $3,481.55. 

(). From what source came the money that made these pay- 
ments ? 

A. From the Arkansas and Louisiana railway, as managed by J. 
). Beardsley, lessee. : 
(). What are the dates of the payments 


4 ; } iii 
A. From April 24th, ISS4, to May 21st, 1SS86 
(). Do these books anvwhi r ™"rityyy [ pil thy y pert thie books of J. 
< DD. Beardsley, lessee ? 
A. The nature of the account Shows ; 
(). Is there a credit and debit to J. D. Beardsley entered on these 


A. There ts not. 
(). In what Wav do Lhese DOOKS S| y that th Var the | 
is! | 
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(). Is there an account on you! : headed cotton-seed account 

lO} Lf) SC ais ISS > title bod ' 
1 | | , * e 

(). I will ask you to state w : the p 3 arising 
’ " , , } | I} . | |’ » | 
Ok ACCOU Lipere wus aad ~ ou PCUTCISI il itlt 
I 3 “| | ‘ti 1 ' Pas 1 
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4% : te estas - 4 | . ° ; ; ’ 
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A. There was no division of profits for the vears ]SSo-' 
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(). Who rece ived tiie rofl 
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Ot) the buvoks olVvIng RG 1), 


One was dated March 30th, 
the other was dated May 25th, 1556, for 


and they were pald by 


fund in the 


n Alderman on 


fits wiyveb) rye, the date, 


; 


i 


Lk @HLLry . 
date, January 


+ bis ‘> 

mit OUSLDESS : 
know from what 
Louisiana 


iC Was pula not aken In by the road as 
J. 1). Beardsley, lessee. Some of it was paid from 
| ro borrowed trom fe: SZOUO was pari by 
v Alder- 


sey Trom 


+ 


th the proce eds of a stave machine sold 


} 
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pak lrom tnonev borrowed i hor cite 
: 4 P i A oe es i 
lev Was hto the general tuiid ahd vouchers 


Yallist it. H{ i] lt hol bys elipr this money bor- 


‘oad Would not ave permitted these 
OCCT Made, 
beardsley borrowed the money frown his wife, 
Which you have just mentioned as going into the general fund of 
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the road, was she not given er on the books for this amount. 
and has she not been paid back out of the funds of the road ? 


She was, and she has been paid back 


ontof the same funds 
the other payments were mad 

©. Was not J. D. Beardsley eredi on the . lt the pro- 
ceeds of the stave machine 

A. Ile was 

(). Does it not result, then, that le to Alderman 
were made out of tne earn 
A. a managed by soo 3 

What Is this amount 


’ 
fai amount, an 


gating 85,05 
(). Do any of the debit 

him as salarv for hi 
A. Thev do not. 
(). What is the amount of his \ 


A. B5.087 »)? 
294 () In the 
owned by J. D 
ment of the \\ ashington iil 
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mater iI 
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construction ana ru4&ri 


Krom the same at 
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IS83 Gro Estimate 
I iaiaicciaiiste incited abil 24607 So 1 400 167 So 
ee 3.291 67 1.380 49 L911 18S 
Dec 3.559 1] 1.422 75 2136 36 
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Hols 61 1205 24 5.110 34 
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Road compl ted to Nashville Oct. 4, 1SS4 


Cross-examination by J. M. Moor lisq 


ry ] ] | 
(). When were you emploved in | pacity that vou have been 
; 


} : ‘ : ‘ 
working at In connection with the Arkansas and Louisiana railway 


A. In January, 1584 


) : ; : 
i ’ 
+ +s | . . ; 1% } P : rae 7 2 "ea 
4 Co, OE ne SO TTMIOrIed ij yiat i COPPOTICC] Lile mks 
WI 4} , : ' ? | - 
() Wha was then opera Arkansas and [outstana 


TL. —— pen 09 | ' te , . ‘ } 
cel Pali wets and iiss 1 Oop i f —Ttice cin Litiie 


, ; ‘ 4 4 | . j oo , 
iF Dol understand tha Li1C | "OnMCTALCCU DY J 1) Deards- 
, ’ 4 1 . ‘| . . ' } al . PP | : 
ey as “Sit. filie] Lio} ry\ r}¢ \ " ; <. i] SOUS TODA wiliwnay ¢ oni- 


rere " 
A Phat was mv unders 

() y " ’ + . , ? , 'y a°*s4s3? ¥* P 4 ’ " ; . TT el " ’ - at perge i} f 
4 ia muave =“DPrn Ci sf ’ ‘i cr st it i ‘Pi tiet WCCO) 


ol the raltwayv De you Thtenad DV 1 [to refer to the account of th 


] . ‘ 4} saard ; ! 1) }? } . 
rar WAV COMPANY OF TO Lilt recou ye a MUPUsSICV, as ressee, inl 
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CONNECTION WIth Lie COLISLPU! Th OL Libe PaliPouie 
a. , ’ 
.% > , 
A. lo the account ()] J 1) 1} 
; , 7. _ , , ‘ — { { 
(). You spoke vesterday in your exam ion-in-chief of the hooks 


being labelled as the books of the Arkansas and Loutsiana Railway 
Company. Are those books marked Arkansas and Loutsiana Rail- 
way Company or Arkansas and Loutsiana railway ? 

A. Mv recollection is that they were labelled Arkansas and Louts- 


| | : 
not the books with 


luna railway. [ cannot be positive isl have 
He. 

(). State what vour social relations have been with Paul F. Beards- 
lev since your connection with the road ” 

A. ‘| Hey have been exceedin: I rien \. | do not know that | 
Cah say nore than that. 

(). What position has he held in connection with the road in that 


time? 


2) JOHN D. BEARDSLEY VS. PAUL F. BEARDSLEY. 


A. At first he had the title of assistant superintendent; afterwards 
it was changed to master of transportation. 
(). Are vou acquainted with the duties that have been performed 
by him during the time he was connected with the road ? 
A. | think so. 
() State the nature and extent of 
A. Mr. Beardsley’s duties always seemed to me to be of quite a 
eeneral nature. Tle superintended the track, shops, taking 
2S uly wood on thr eutthe nded to almost cn nite rest that 
might cone Up that ner ded attention, and in Maj rr Beards- 


: =e ' 
ley ~ absenee represented tilt on the roaa. 


| 
; 
’ 


- 
— 


}1s duties. 


— 
~_ 
— 


(). Did lis position seem to be coequal or subordinate to Major 
Beardsley ? 


| oo P ? : — aaa ° > aa , 
mice alwavs thought it subordinate to Mar. Beardsley. 
- . ; ; — 4 : 4 — ‘ oa 
(). During the time of your connection with-the road what has 
; : ] necall ] : :, j ] > ] ’ 
been vour understanding from the course of conduct of Paul F. 


Le ardsley In connection with the road as to lis relation to the 
property ¢ Also state oh; What Vou base Vour ablswer., 


: , oe 
(CObiected to DV miaimtill as Mncompetelll 


A. | understood him to be an emplovee of the road. [ never 
knew of any interest Paul Beardsley had. When I was first con- 
nected with the road, from the faet that he was Major Deardsley’s 


brother, [| may have speculated upon his having some interest in 


the road. but. not bi ing able to see how Such interest could exist 
without mv knowledge, | was foreed to the conelusion that he was 
only an employee Phis conelusion was strengthened as mv con- 
nection with the road became more Intimat | noticed that during 


\ . > ’ ' . } 44 ; : j 
lsgor DmCarasiev s absenes MALL ers OF lhiportance “NVEre Aid over 
? — 


- -e é 
, - = = . oa! , rt S47 4) Pepi iar > ‘ai 
menerarnyv Unt Dis return bhis was specially the case in Man TY 

, } 1 
— ; are ; ’ ¢ } yar } ¥ i ‘ . ee 
spechal rates. | noticed lids more than anvthinge els Liat came to 


my knowledg When Major Beardsley was at home he managed 


(J) Were Vou! relations during that time with Mayor Beardsley 


rare ; 5 - - e P , ; " , ; a! } rye , a 
A. Phe were very Totlmate and Connhadentiat. hes Were Teces- 
’ 
Salli SO TPO TV po i>] 
(). Did he talk freely to vou In regard to his interest in the road 


sal ' >» shee anes : | bos - — : : a | 
(). Did vou ever during that time hear any expression from him 
. ‘ | 
ae pepe of De #9 , ? — : , —o 
indicating that Paul I. Beardsley sustained anv other rela- 
. ‘ 4 . . 
Pat tion to the road than that of an emplovee? 


——_— 


A. Idi 
QM. What did the action and conduct of Major Beardsley during 
that time indicate the relation of Paul Beardsley to be ? 


° ) 
(Obrected to as Incompeten 


A. That of an employee 
Q). Referring to the entire course of conduct with Major Beardsley 


and Paul Beardsley, both in relation to the road and the manage- 
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ment during the time of vour connection with the road, was that 
conduct consistent or inconsistent with the proposition that they 
were Joint owners of the road ? 


(f bjected LO by plaintiff as Incompetent ) 


A. I would say it was inconsistent. 
= (). Do the books kept by vou show all the earnings derived from 
the road? 
A. They do, since I took charge 
, = (). Do they show all the disbursements that have been made and 
on What account? 
A. They do. 
(. You spoke in vour examination-in-chief yesterday, on several 
occasions, of the application of the funds derived from the road by 


J. D. Beardsley. Do you mean in that connection of funds derived 


- } ] ‘) 


from the operation of the road DV lit as lessee : 


A. I do 


(. Did the funds received by Major Beardsley from sources out- 
side of the road go into the books kept by vou,and were these funds 


applied n the Same thahher as other funds derive d from the Opera- 

tion of the road ? 
A. They did; the funds from other sources than the earnings of 
the road went into my books and were applied tn the same 
r 200 way as funds earned by the road, and were applied and dis- 
bursed in the same manner as funds derived from the opera 

tion of the road. 

(). Did Paul Beardsley know of the manner of keeping the books 

during this time’ 
' A. I think he did. Ile often examined them, looked ove r them. 
and looked over the statements that were made (On one occasion, 
ae looking over a balance-sheet that was headed “ balance-sheet of 


J |) beardsiey, builder and lessee, he called mv attention toa 


credit of Major Deardsley of about 85.500 for material. and suggested 
that it was singular that Major Beardsley should take a eredit on 
his own books, or something to that effect. My recollection ts that 
this was in the summer of ISS4 \lv recollection is that it was 
before the road wot to Nashvill | cannot sav PrOosilive iv. but. to 
the best of mv recollection, 1t was in the summer of ISS4 
(). Did Paul Beardsley ever make any objections to the manner 
ae t | rhe \arennnia | hig chiuiree y 
—_ Ol Keeping these aAcCOUNTLS and Lhiese disbursements 
: A. | have no recoliection that he ever did. 
(). | wish vou would state the amount vour books show was re- 
ceived from the collection Ol the donation notes -that IS, 1OteS CXe- 


cuted by the citizens of Washington to Major Beardsley under his 
origina contract fol the coustruction of the Washington and Hope 
railroad, and what disposition was made of the proceeds of these 
notes 

A My books show thre collection of donation. notes of SOH45 prin. 
cipal and $145.58 interest. This money went into the general fund. 
Looe It was applied in the same way that other funds derived from the 
operation of the read was applied. 
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Bolt and Tron Company 


\ td) SIGLTEGEEE { 
\l\ understan il i 


were 


) 


BEARDSLEY Vs. 


books Ol + 


PAUT 


Pr. BEARDSLEY. 


Prt as tres 

} | 
lon the dona 
1! (*t’t'tis 


, 4 ’ 
ooks of Carrutl 


> Certal 
referred to, 
notes 
notes 1 
much 
living that 


iy ~{) 


these paymel 
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ation 


amounting to 


it was for 


isurer and see how much 
lotes, and state what 


1 between the dates of Dee. 
lh notes which | take to be 
S6.186.75, 
Wis paid to the St. Louis 
nay have been paid and 
from the 


coming 


these 


money 


its made to the Louis 


t by the Wash- 


the 


‘J does the a \\ \ lL stall is having found on 
books of Carru 1 first stated by vou as taken 

.. oe Saa 

() Turn to - as been paid to 
| St. Louis B ly voat account it was 
pauid os . i> 5SZ Wash neton ina 
Llope Reailw ~ sold Arkansas and Loutsiana 
ath way 4 

1. My il css eae From the best infor- 
mation | ¢ , son ¢ s KS So,O15.00 was 
paid by him 

(). On wh lnits pay smadeand what amount, 
if any, was paid o it of e Was! ron and Hope railway? 

A. lL sim ditormed that tl prayer s were mad for Iron pur 
chased for the Washingto L Tlope 1 var 

(). Do vou know from th unt rendered by the St. Lonis Bolt 

d tron Company that the payn s were ninde on the account 
stated in vour last answer’ 

A. 1 cannot state pos Withou iving the account. My 
recolleetion as to how the ac Was lered is not distinet. 

(). Do you remember what that account was rendered for— 

whether for iron : 
oe? A. Ido not 
(). Can you state a stated by vou as having 

been paid to the St. Louis Bolt | Iron Company since September * 
Ist, 1SSZ 

A. In the aggregate, SLES9IOL3 was paid es re that has 
been paid since ny books w Was pal s. = Beardsley 
from the funds of the Arkansas and AOUTSTALA i Fs iis operated 
by him as lesse 

(), Now state what amount has paid since your books were 
opened. 

A. 82,572.80 has been a : SO90 265 has been paid in 
notes taken for mate sold. IU think all have been paid by the 
parties giving the notes except somn $1,500, which the parties failed 


notes. Of 


— 
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' to pay and we had to pay ourselves. So far as I know, these 
hotes wave gyret by the parties giving them except about $1,500, 
which the parties defaulted on, and Major Beardsley, as endorser, 
had the notes to pay. i Was paid out of} the f I Inds Ol. a ) Beards- 
ley, lessee, the earnings of the road as managed by J I) Beardsley, 
lessee, 

\ whom was this $1,900 not not paid given ? 

Vv the Lamp misas Street i uilwa Company or their re pres nta- 
I do not know how the note was signed. 
Ila S Pg note ever be a paid by thie maker 

Xo : 

yf amen: aeemanlantion n-chief thata certain amount 

was received from the Lampasas Street Railwa Company and the 

St. Louis Wooden Gutter Company for old material sold. Do you 

nt of thi Washington 


know how much Of this went to paryinie | 
and Hope railway debts ? 
® No. =] 7 I do nat 
‘) Do yt] rn! ‘aS! pee T] ‘ i ‘ — cerre i to 10} my last 
question was paid to the St. | sh i fy Company for ma- 
teria 
A. I tind that a draft of the Oak | land Lumber Company for 
two cars of rails, plates, A , brit ne to S| 150] was sent 
oh to the Bolt and Iron ¢ : . Phis was to be eredited, 
however. on account <ed for the extension 
r othe i vid to N ishiVi t | j ; it) fitch =61T) 


: | ; 
‘ ° ; . ; ‘ As . ‘ . si , P 
() Have vou anv knowlede is transaction other than what 


y 
> you derive irom the entries on t .s 
A. | have not. 
, ] ] ] ge 4 | ; : , i [ae cE 
(). Have vou any knowledge in regard to the entries of 85,565.50 


. « ’ . . , 
credited to J. D. Beardslev. which vou referred to In vour examina- 
tion-in-chief. than What is based on thie entries as thev appearin the 
‘) 


’ 
books in the account 


. [ have no personal knowledge of these entries, except that Major 


Den “isle Vv nas told me that the prices that Mppear tor the t paterial 
, ; ’ ‘i _ ‘ : . 1 ’ ’ 
were Very mnuch less than thev wel [ me they wen into the 


} ‘ 1} " } ‘ } 
road, MV recollection Is that \| l} ieisieV so madvised me at the 


: 


. , , 
. " ! — . ; ’ " " ; ’ 
time the orivinal entries were thaude, oO cannot by Plaid). 


a 


‘ , , .* ’ ' ° 
(). What is the aggregate amount shown by the books to have 


- : bee i) received ana ippiled to the si] Oh all l improvement of 
this Poa irom thie mation notes ma ir ) Na rT 1} ardst Vv? 
A. er nk 6oIhy books and the best niormation ean oet rom 
( ‘arruth ~ a oks fina the agyregal fr the donation notes collected 
° to bye aa this }1he ludes bnlerest hese payvimnents went to the 
"=, 
St. Louis Bolt and Iron Compan that is. about S61].00 of them 
Q Have th collections of the donation notes since your connec- 
thon with the road fone lito Lhe general account which vou deseribe 
if ti this Arkal by i Lu sie tiled ] iiwas as Oy} rated 


as the accoun 

by the lessee 
A. To the best of my recollect! thev have 

a . And have the proceeds of old material gone into the same fund? 
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and asked him in regard to it. Ile 
that it was the amount of an overd 


on Carruth’s books, and that he ha 
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advised me that it was all right: 
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and the amount of stock « ith einer company 
A. No. sir: |] cannot answer f tion 
{) |) } = ti] | } ! '* ‘ ’ ' | , |” 
< MO Vounot KNOW ThHALLICIrs ‘ crest Was merelv NOMINAL - 
A. It was. 
‘) SeLlle with your owh., wits It 1 
\. Yes, sir. 
’ . : A , ve ’ . | 
Ri “COXNOAMIIDALION Ix Ltt) J \] Nioos 
| ) ] , 4] ‘ 
=~ J.D. Beardsley began to get n mul ix Mount {om- 
| | ’ 1] . ‘ j > 
Paiiy i} Lugcust Issv | an I ™ i ~ fil) ' \ titial Wiis 7 | i} 
constructing the railroad from Was rton to Nashvill I do not 
remember whether the bonds of t \) sas and Loutsiana Rui 
, Way Companv tad been Issued tli 
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name of P. F. Beardsley and delivered to J. D. Beardsley— 
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JOHN D. 


The president then submitted to th 
and signed by J. D. Beardsley which: is 
lowing, to wit: 


H. Carruth, president 


Deal sii Referring to the bef a 
bonus which the president and direct 
Lope Railway Company llricienrte 


Ir contract with me tor the « 


tosav: 


} " 
ids donated to thi 


, ‘ 
road by Glens 


scriptions the road is equitably entitl 
deeded, and also to use their best end 
CX] inVvthing mor from them, and | 
ll ic amount deficient on the bonus 


MXHIBI' 


a , 
Is Indenture, made and CXNECCULES 


1). ISSO. bv and from the Washingt 
} \ L CORT ration aduiv Mcorporated 
of Arkansas. bhaving existence In the « 
; ; ] ; | ‘ 
> ind J. D. Beardsley. of the town 
\ f the fi : heret 
‘ Pei i y tf} ent first part ij ‘ , ‘ 
; . ‘ j | 
lL} iil i fron COTE pari t?j Lhe ‘ 
Nlissourt. party of the second part het 
. ; 
\\ | : 
Wiel ism Tlie sid preaanl of tiie Secot 
’ , 
sti] »jurhiish unto the sald mrieyv ar ti 
, th of June and the next foll 
. ; ; ‘ D Sw | | + 
‘ j a scoo URE rakiroad Pron) Doits tiiti ial 
= i \\ istill rieot) Th Loy itil «i [ 
l] } De lLWeel) sii 1 parties tiie brit 7 
i 
es to the sum ot filteen tl \- . @ 
’ _ ; + ; 
OL the Saledld Partiles - 


BEARDSLEY VS. PAUL 


; , 
ral Rovston an 


it) it?) 


% 
} ¢ 


under the 


‘] part 


no» 


Fr. BEARDSI EY. ~~ 


board an agreement written 
in the words and figures fol- 


“ WaAasHINGTON, ARK. 


C\ in the ten-thousand-dollar 


ol the Washington and 
wok to makeup. as set forth in 
olistruction of the said road. 


Ts 


| expect the president and directors to see that 


7 others ire 


Bbevond this | do not 


ivors to secure what ver sub- 


bie I by relinquish any claim 


J. D. BEARDSLEY.” 


in the lth day ol June, A. 
and Hope Railroad (lom- 
} | 
mawWs of tlre 
of Hempstead, in said 
in the State of West 


Sshate 


aulro, 


ier ana with thie Sst Louis 
{ St. Louis. in the State of 


ath agreed and prom- 


ic first part during the pres- 
Vinig month of Judy certain 
stenings, to be used upon the 
prices TOW already aereed 
n Value fo said agreed-upon 
' ' . 1% i 

} rs, IOP ave lth COlSTUCT- 
Hirst part have agreed and 


Lhise PLO pray Clie Salad Sutin) Oo: I thousand dollars at the times 
the manner following, to wv fhe sum of five thousand dol- 

s at the expiration of sixty days from the first day of 
luly next, with interest thereon, at the rate of eight per cent. 
per annum, from said first day of July next until paid; the 

ooo further sum of five thousand dollars at the expiration of ten 
months from the first dav of Ju next, with interest thereon, 

t the rate of eight per cent. per at from said first dav of July 
x ntil paid; provided, hows that said parties of the first part, 
their option, tnay extend said tin fpavment for a longer period 

of four months at the same rate of =t: and the further sum of 
sand dollars at the expira f ten months from the first 
(| of Juls next, With Interest there at the rate ol ¢ lorlit per cent, 
per annum, from the sald first aday ol July next until reatlal Vro- 
vided, however, that said parties of the first part, at their option, 


may extend said time of payment for 


il period of nine months at 


aS JOHN D. BEARDSLEY Vs. PAUL F. BEARDSLEY. 
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the same rate of interest: Now, therefore, this indenture witnesseth 
st | | ° ; 5 ) ’ ° . ' 
' i ' , ’ ’ ’ +e» ‘ 7 »erea f ve 
Phat the said pParcles OF the first part, for and in consideration of the 
. . . , , : | | y 
StLIpUiallons oF the said purties ol the se nd part and for the bette: 
I ) 
; ; i . 
Securing the sald s . Mn) mrether With all mnteres 
| P — a ; + | 
rheres i} ! 14) i * | ‘ ‘ ie ‘ / / , 21 | is ’ i cele i ' ~~ alee _ Lit 
‘ P , } ;' ) ) } } 
Dare) il i if) ii ‘4 | 4a ‘ ene 1, til Fil ii’ | _ pita, (af mised, 
. 
] ; j ‘ '\1 ’ ; » ef } cy " 
Ve bore Pe) ‘ bi’ a iVe ‘ «i ‘ ~ i es at? Fiaae ‘ mara bi, 
’ ‘ 
= . } 
4 TP (ji ! j ~ I’, i \] » Th) ™. i i i] \ Ol the ia mere ne 
; aol ' 
pul t l alii a 4 ‘i ‘ ‘ ci ' i é si bie ‘~~ tt nN of Lilie 
, , 
Silla \\ ist) LO} i | to have and to hold thse SiLThic, 
’ P . 
Low Pig \ | ‘ i iT) ! ‘ iT} goa f Morello L ponerse, 
, . , 
111) ‘) Liie ns | i [ } i { i i. i Lil i=~s)(Ft]s horevVel 
4 | | ’ , >». F ’ | 
tt \ (jit i : ‘\ ~ i . i * / . +} cae fe aovreed hia 
li] i Ps] i ‘ : ; = ‘ i " 2 | Thiye ; raf Dart prea or 
, . : . 
cuuse to | | i i} second part, Nelrs of 
. 5 
mssighs, the salad lore mentioned mn 


Hotwithstanadig OLECrW oO 1 in full foree and virtue 


nid proy read) Turbirer hihi a }1] i Sst) » (dco DV Liye said pRUPey ol 


| , } ly I} ] ’ , ? 
pif 4 ‘ } 1? » amit (1) Ol Liat Pual- 
* ‘ 
> 34 S| > , ’ sf , ] } ’ . 
or ttl » i i ~ rr ‘*\ ‘ . { aadial (ICLIVEe] 
. } 
; 1] . + , , 
ii ‘} ; § j 1) ~~ hedad) itil i 
" . ; ; ’ ' ae 
Sect] \ i } ° et) it) WHI i SEs 
j ; + ‘ ’ : ‘ ’ 
Crh ie C Sui 1 ads Male © July Ist, 
~ ™~ 4 ' ’ 
') bita ' i _ ‘ rif Lil 1} ie cis 
1 | ~ ? | j ? ; ’ 4 
iit ‘ ‘ ‘- \ “ - ‘\ i iit “cLibit ial 
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\\ ' | | tT» 
’ ’ ‘ ’ 
i ‘ ii +} i i | | i \ \\ 7 { il 
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} ‘ biaca ' i / i ' = . = ij Prep yoeada \ tiwkt ” 
" , , ’ ¢ ’ " . ; ’ 
i Le =% i .- i 1? i \ COT) Lee ababil 
' ’ |} | frase | ’ ’ ’ : } 

“7s a s % i i? = i ii” bt «ttt ii 1} I 
Co\Wot) rr ' ; , ; ; " , ‘ | ‘~ 
. ‘ pa i ' ; ataeta i\t i ii 7. Pi; oifyy tit i 

‘ 
, 
Ail Lil > west Sicl [« af \ 
+ ‘ADP |] ) P 
WILLIAM TL. CARRUTHT, Presid 
t > |» \\ tj | ' 4 
| | fy 
i i? ,.Be 1 \\IS ‘ 
| | . 2% | \ , 
ss 7 
|) iol Lial? RF |=] \1 
ys 7 4 ‘ ’ 
STATI Li AY La 2 
’ 
// j r ; 
. ' 
‘ 
1} ‘ ; oer} ; ge | ; 
>t | Thi eel j ne. i Sst). Deron ’ e. 
, 7 4 ~ . | 
tlie Mauls § . . ai ‘ i .4 ‘ na yg & i j ‘ |° 
’ ’ ’ ’ ; ; + 
ClULiLCOoU | it a4 i ‘ | ; Re i ii . wen ' | rScotiiti \ aur? 
‘ i i 
, ’ T » ’ 1 , , 
. : 
, ; j \ » . sh ‘ 
peared \\ | | Carru ret Arty i? \\ 1S. ol ) MA PrUSIeY. CHC id) 
. . , , 4 , 

, i ’ 44°) ’ " ‘ " . { ; ‘ ‘ . 
me well known, and each for lhim-elf acknowledged and stated that 
, , , 

+ ; ' P . * « ’ . . '% 
bi¢ bad executed i as 4 i i f Wi be tor tire Pul- 
’ . ,  s 
P »s 9 ‘ » 7 “ 7 t= } ry ‘ ‘% ‘ e i .* . <? - Fy »3 ® ° 
poses aha Considerations and by virtue of the power and authority 
‘ > 


} oo : 2a. 
Lhierelh menlvighed Alla set iorthli chide | ado herebv so certify. 
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In testimony whereof I have hereunto set my hand as such clerk 


and athixed the seal of this court on this the date above written. 
THOMAS HL. SIMMS, Clerk. [s1 AL. | 


ok | on ® 


UNITED STATES OF AMERICA, | 
State of Arkansas } 


This indenture, made and executed in duplicate this the Ist day 
Ol! Nov : A |) ISS. by ana aT (Weel | \rkansas ana lodian ‘Ter- 
] Lory Railroad Company, a corpo! iLIO] reated an l organized under 
thie iiWs oO] the state ol Arkans iS. OL f irst part, ana the Vii re“an- 
tile Trust Company, a corporation created and organized under the 

te of New York, party of the second part, witnesseth 
That whereas said party of the first part, the said Arkansas and 
Indian Territory Railroad Company, is the owner of about ten miles 
(y] railroad extending from thi tow Ol llope, on the St Louis, Iron 
Mountain and Southern railroad, in a northwestern direction, to the 


town of Washington, all within the county of Hempstead, in the 


State of Arkansas. which is a narrow-gauge road, and 1s also the 
: , : 
owner of the right to construct, Malti lowh, and operate an @X- 
tension of the said railroad for the public use in conveyance of per- 
' 


: , . Rae . 
Sons and property froth the said Wh oO} Washington, in a north- 
western direction, to a pont on thr e of the Indian Territory, 
thi bord) tie counties of flenipst iti L | ward. and Si vier, In said 


Stute of Arkansas. aitogeth ra alst OO; SIXLV mile more or less. 
together with all the property, rights, privileges, immunities, fran- 
Chiises, abd Olle thy bers vwuaranl i te\ laws of thie sald State of 
Arkansas In such cases: and whereas | said party of the first part 
desires to change Its hurrow-gauve } a standard gange rail- 
wav, and to extend, repair, complete, equip, and operate the same 
| 
from or near the line of the Indian Territory to or near the town olf 
‘ 4 si tii hb «tt i i. : iii i j . 2 e ‘ 
ve rallwav. to enable it to do wh tis necessary for the first 


party to borrow trom tiin LO Lin) i] Sums Oo WOnMCY and 


, 
Wii . 46.5 Trae “silde] pRiPe co] Live lirst ! | nm ij j \ «i PLIIOTIZ ij by iw te 


} *4” ‘% ‘4 .% ; .* . ; »* ; . tye nad th) . 
borrow such sums of monev as may be eessaryv tor such and one 
'¥ , . : . » * } ; 7 . . . ‘vy? “ '\s is "sks d 
| UP pOoses, ritiei it? j=siif i > OFie Sa ri «tii ¥ trout » DOTTOWCE 
—" " 
i*? . : ‘ . ; . : ‘ i te “beak " . % . 
OS ax cLiie] to lh) rroaee 858 J405 Tel rt) ; Tries cLiata il hit pnrses TOW 
‘ ‘ 
? | . , } ‘ , ‘* ; ’ : *») 1 ’ er fF gs? f rosecire 
OWT) 1 fi] tip ie titre ij (*] if j j ' ati Phil i if | i ‘ 
| } 7 rit | nel Pal ' r fret ereceae i ne i- iutheor 
ii’ pra iat Gat tii = rc’ T) DOTMIS ' { : i q eee Pe ; ‘ ' 
, 
] } ; , . ; 
; ’ ’ 4 ' ‘ ’ ' | ,? > rf f} ;it* 
. % ; th SLUPCA a We ~~ / i Gel i nN i tt) 
’ 
b+ © : ; — = sf ’ y° , i 
_ } } ;e ' Lia firs _— | bit tia ‘ Ts ' Le }¢ i ‘ ‘ thi ctiif 
of ep af } mae  ¢ : : rial 
™ it i= ‘| if = i oe ; i ‘ ’ rid j ; | tii Crh} 
. = , 
’ ’ ; | " iy ; ' + , | - ~ ‘% j “ 7. = make 
; Vel ‘ i* al | bint | | ‘) ; ; : . : 
; ‘ ’ . 
; fs ‘ ‘ 
; ' , ‘ ‘ i ?} o 
as Oe ‘ (j nevwrotl te | S¢ Pe. j ert I iT) iit i arid 1] it ' nort 
] | ] * + f 
; — : ‘? pier ; ? 
mace bonds of one thousand dollars each, not exceeding tie sul oO 
" , , . —aee se ys ? 7 | 1} 
: ' ‘ s ¢ v. Py try _ ’ P* ~ , is } } Pyge Pag ¢* e 
Li i* I Liireqd aie biat¥ ij ‘ bata ' i ah , ‘ . bbuadal i t) 
. ‘ . . , , 
) itive a euelae Opie if? Liiree st Pt tl + ‘s Lil , sae ‘ amit sit j ‘ ates 


‘ 


ou and bearing interest from Noy. Ist, A. D. 1552, at the rate of six 


BO eA 17 
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.. _ : , 

all the raiiway, rolling stock, equipment, franchises, property, 

and incomes of said company now he.d and which mav_ lrere- 

after be aequired If default shall be made in the pavment 

of anv semi-annual installment of interest on this bond or on 


anv part thereof when the same shall become due and be 


demanded and shall remain unpaid for sixtv davs after such 
demand the prinetpal of this bond shall become due and pav- 
able at onee. ‘This bond isto be valid only when authenticated 
by .a certificate indorsed thereon, signed bv the aforesaid 
trustees, to the effeet that it is one of three hundred and fifty 


1 : ] ' 


f one thousand dollars each. secured by and 
deed of trust hereinbetore men- 
} , 


} } : } . ] 
tioned, ana that the said bon have been Issued toan amount 
" . . , , ’ 
not exceeding the sum of five thousand dol 


lars per mie loreveryv 


. . ’ i . - . , , 
mie ot the sald railwav of the sald raliwav company w hie | has hes a 
1] .»* . } } . . , ' . . ‘| , ] ] 
AcCLUALILY constructed and re addy to putin operation his b thet shatl 


pass by delivery or transfer on the books of said railway company 
in the citv of New York after registration of ownership certified 
nereon bv the transter acvent of sald company Atte r such I ristra- 
Lion) no further transf rexcept on the books olf thie COM pany shall he 


} ’ : . : 
’ + . . " . ‘ ‘* : wears . 
valid unless transferred to bearer on said books, after which this 
} ] } | } ] ls ° 71? : 3 f sy ’ , 2, ir : p,f tt > ox bas : 
DoHd Shall pass DY delivery as at first, bub shail con nue, subrect to 
, , 
(istration and transfer to bearer success vely.at the option of each 
at i jt'] 
f : . } ‘ 
In witness whereo! the said COMPANYS has caused its « rporate 
+ } ‘ ] | ; ; ] » . ‘ . ] ; 
] iliié i) tye rer » SI” berel ry\ = Pole j } ilps = § rye iif ~ ij if) 
be hereto athxed, attested by its secretary, and the annexed interest 
. ; ’ 
hy ? ris Top to eVects |W | Te ef} | ci] s rnature cy] Its secretary 


this the first day of Nov., A. D. 1882 
ARKANSAS AND INDIAN TERRITORY 
RAILWAY COMPANY, 
By H. B. HOLMAN, President. 
Attest : » B. WILLIAMS, Seeretary 


eee hor > oFrla » } / 4 gxT iv “pil | stb Oh) 
i 
Arkansas and Indian Territorv Rh vav Company will pay to the 
Tie ier thi ] V qopanrs ili Uo gf iT} i] = tj it] i | mrenicy ry thy City 
of New York. on the first dav of blank, being six months interest 
mre on its tirst-mortgage bonds 


" , 
' ’ yf ’ =. ' | 
Fach of said bonds shail have endorsed thereon a certibcate signees 
] } ' iz ; sera ] ; \r 
i the secona party as | Ws | - erenov Cerrlned tte rRTIS IS 
: . . 
4 , ' , } rcegett a +} \] : 
1 Indian Territory Railway Company has executed to thi er- 
, 
rT ’ } rrr ’ : 
! \ i ' ry lst ( OTP ATES ti AY \\ Yo! i li Olai bia {i peed ‘Fi ft at cis 
. , 
' nt ? i fi ’ vat ' i ' j mone 1s at cyt j age) es «of 
ACSC TIL (} iil Cbd Wi ' i PoP tata ' ' ' 3 ; . 4 i 
, ] ; ‘ , ] | i} ’ . ‘vy | 
{ ree i rndred ibaed TIEN Dlieis ¢ ‘ ‘ cpr asal el C200, tal TS Cal ! >. iif 
‘ } } ‘ } e} ‘ 
; , i ' i « at i | 
OV ahha MIewMtwdonweda Th saia eo Of trusl sae Uta » Thheore 
’ ’ ' ’ , 7 ‘ 
: “7 : ‘ ° ryTy ee a> t? * Fi} .? Pert paere ' ; | ee? tlie 
te OoOndas HAVE YUCell CCPTuil Auf) thy mw Ubhaersigh rtaahn are aul 


, , } 


thorized by said deed 


Pr 82S nap 


A ON te 
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provisions of these presents and its covenants and agreements in that 


zy . : } | 4h eseant i» . ] , y 
behalf herein eo tained. and th it JL WIL apply the proceeds thereot 


' 
ralosateater Lum Oi sian — ) memnwictodd fer l far 
exclusively for the purposes herein stated and provided for; and for 
. , . ¥ P . 9 , } 
the Purpose of securing to the holders of anv of the said bonds to be 


. ’ ’ ' . , 


Isstied hereunde 2 that none Of salad bonds shall be Issue d excep us 
herein provided, it is hereby stipulated and agreed by the said party 
of the first part that the said trustees herein, or its successor or sue- 
cessors In said trust.shall certifv and deliver said bonds only as fol- 


: . 1] ] tee ; | ty» . ; " ] ‘ . ‘ 
lows: It shall be thr (ULV OF Thi rustes rein to deliver trom time 


resolution of the board of di ws of the said party of the first part 
specifving the purpose or purposes f r which said bondsare r puired, 
which salad re solution shall PULEN pel Le thie said trustee Trom lia- 
bility 11) respect Ol the delivers 0] <td bonds Bonds shall be 
issued hereunder and de iver 5 OV ta trustee herem uit not eX- 


ceeding the rate of tive thous | dollars per tnile for everv 
otis mile of the railway of sald rarlwa\ company which has beech 


actually constructed and ready to be put in operation, as see- 
tions of five miles or more are completed, upon filing with said 
trustees, under oath of thi president Vv! president, or chief engineer 
of the party of the first part to the effect that so much of the rail- 


, ’ ’ } 
Wav OF Sal raniwav companv fas been pl oOperiv construct and 


COTTE Pris ted and is in food Con tition and re pair amd ready for use, 
the term mile to mean each mile of s nerie-t rack ral iway, with the 


necessary sidings: and it Is agreed between the parti = at reto and 


} : : :) . 
nade a peal t of the contract with thre holders of the bond secured 


Ps 


I 

' ' ' ’ 
hereby that the sand trust company, the trustee herein, shall not 
; } ’ ’ : ‘ , ‘ ; 

LO 1OOK DeVONHY the reso iT) Oi the board Oi airectors 


of the first part and the certiticate or certificates of the 


Chile] Chnvinecr, presley nt. or vice-president, as thy Cuise na be. is 
‘ " : . ¥ ‘% ? : - - * P . 

herein provided, and shall not be responsible in anv event for any 
} , ’ , . > sy 

act done in nursuance of such resolution and certifiieate or certificates. 


This indenture is made upon the express condition that if the said 
first party shall well and truly pay or cause to be paid to the holder 
or holders of said bonds the principal sums of money therein men- 
tioned according to the true intent and meaning thereof, with the 


‘ ii . 


. . ¥ ; ’ v - 
Interest thereon according to the terms and conditions thereol, to- 
; . ’ - ; 7 
vether with all neeessaryv and propel <ts incident to this trust, then 
the lien or incumbrance hereby created for the security and pay- 
, : ' 
ment thereot and all the estate and terest of the said second pares 
lithe property atoresalid Shiall cease and detel mine, and at the request 
‘ . + 
of the said first party or its successors or its assigns this mortgaye 
or deed of trust shall be satistied | a release or satisfaction thereof 
1] ] ‘ of a are aU 
shall be entered of recor !: but if th idl first party shall fatl tO pry 
. , P } , 
Or cause LO Le paid tne imterest of} peel of said bonds secure d 
7 , ] | | | 
hereby cr any part thereol for sixty days aiter the same shail become 
re ’ ¢ i. | ] ‘? ’ ri ’ ’ ’ 7 aay ~ 1? (* 
Liat Lijé PreLVatboie alia (iter qd i}.i | i} ] } jf pret lit Lil tial 
) - : } ° 4] 4 i ¢ ; 
at the financial agenev of th oresaid in the citvof New York, 
*) ~ . t a ' »- a at ~~ j + . 4 7 _ le Ww | ‘ t} ‘ ret 
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trust and the discharge of the duties hereby devolved, shail apply 
the remaining proceeds ol the said sale to the pavinrent of the in- 
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vards apply the remainder to the payment of the principal of said 
bonds equally and ratably until such prineipal shall be fully paid,and 
shall then pray Ove thie SUPpPLUs, li any, to cia sla first Party, Its Suc- 
Cessors Or assigns [tis further mutually unde rstood and agreed that 
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Sula purty to the trust herein created may resign and discharge them- 
selves trom sald trusts bv vriving twenty davs notice in writh rtothat 
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! et aba Choose a successor or SUCCEeSSOrs LO fil] such Vacant truste 
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light iron rail, a narrow-gauge locomotive, fish-plates and bolts, and 
other railroad material: if so, about what time was this purchase 
made ? 

Answer. Yes: I know of his making such a purchase. [t was in 
first of July, 1879. 

Question 8. Do you know of J. D. Beardsley making a 
with the president and directors of the Washington and Hope Rai 
way Company for the construction of that road; and, if so, do you 
know the terms and conditions of that contract: and 
you know thy m ? 

Answer. | know he did make such a econtraet: I know the terms 
and conditions: I have seen and read the contrae 
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(Juestion 9. Do you know abou Beardsley made 
this contract with the Washington and Hope Railway Company’ 
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the trial of the above-styled cause, subject 


re i . 
obi ‘ competenev or Irrelevancy. 
JONES & MARTIN, 
Solicitors for Plaintiff. 
A. B. & R. B. WILLIAMS, 
Nol. for Dh f “ts 
Ste | Cross: Interr MJATO ie8 lo b Propounded fy Vinton Alderman. 


Question 1. If vou answer defendants’ 7th question in the affirma- 
same,and whether the same 
ton and Hope railway 


as a part of J |) at ardsley’s lve stment therein. 


} 


tive, aiso state What he rave for the 

were used in the construction of the Washi 
Answer. I:xcept by report, | do not know what he gave for 

he question Is already answered. 

2. If you answer defendants’ Sth question in the affirma- 

tive, state whether the contract was in writingor not. If in writing 


etitaa il CODY tO Your answe r 


al tat 
\ 44 sy" | +? ty my? it te " i hh 7 ’ | lia , r) ’ 1? 
ADSWeT bis Gquestion answered belore nave ho Cony, 
; i « 
? = ‘ ‘ —  P ? 1 ; : ’ oa S40 
(Juestion o If Vou answel detendant “ lOth quest onm the athirm- 
; 
ative, state whether that contract was In w riting@:; ana, liso, atta ha 


re >! ! _— — _ ) sac 
(Juestion 4. Please attach whatever correspondence or copies 


thereof and whatever writings of any character between vou and 
z. 1) Beardsley which ith any mahner pertains LO your answer to 
defendants’ 2Oth question 

Answer. I haven't the letter from J. D. Beardsley and cannot fur- 
nish copy; neither have IT duplicate of my reply. If it is desired to 


have the notes they have been paid and taken up except one, and 
hh: - al ‘yf , ’ } } 
that tas Passed Out Of my hands, 

(Juestion 5. If vou answer defendants’ 29th question in the al 
ease answer fully and attach a COpY of the settlement of the 
account between you and J. D. Beardsley, and mark it Exhibit ° IH.” 


} 2 ’ - 
Answer see nly answer to delendants Ist que StPOnN. 
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(Juestion If you answer defendants’ 25rd question in the affirm- 


ative, pl 
Answer. My answer to defendants’ 23d question answers 
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ease attach the COPPes pot) ence 


this 
oe.) tous stron «. State how niu h money and material ln vaiue 
} > ’ ! . 7 . ; . 
Vou ana J |) Li. arPasiey each contributed to the Construction 


of the Washington and Hope railway and how the account stood 


between vou at the date of your sai to him.and attach an 1te mized 
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putin, as we never had a settiement, nor can [ sav, for the same 
hie aAccounl would nave stood between lls if Wwe had 


bade a reyular si [tlement 
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(Question S. If you had a written contract with J.D. Beardsley for 
the construetion of the Washington and Hope railway, please attach 
a COPY. 

Answer. See my answer to defendants’ 10th question. 

Question 9. When you sold your interest In the Washington and 
Hope railway to J. D. Beardsley, state whether or not this was a full 
settlement between you and J. D. Beardsley of all interests you had 
In said railway for the construction or otherwise. 

Answer. My answer to 21st question answers this. 


VINTON ALDERMAN 


STATE OF West Va4.. } 
County of Wirt. } 


[, Rh. C. Tucker, a notary public of the said county, do certify that 
Vinton Alderman, whose name is signed to the writing above, has 
this day acknowledged the same before ine In my said county 

Griven unde rPmy hand and st aul Lis 2rd dav of June, ISS6 


[seat] R. UC. TUCKER, 
(Indors d “ft Filed June oUth., ISS6 Ralph i, Goodrich, ‘ar rk. 


cy ; ah +. ‘ . . , 7 , ; one P 
Ob The court delivered the following opinion: 


Paut F. BeEaAnpsiey | 
Jounx D. BEARDSLEY AND THE ARKANSAS AND LovuIstana RAtr- | 
ROAD Co | 


(Cireuit Court U. S., East. Dist. Ark. Apnil Term, 1886.) In 


Jones & Martin, for complainant; John M. Moore, A. Bb. & KR. B. 
Williams, and John B. Conway, for def 'ts. 


CALDWELL. d.: 


The bill 11) this Case seeks to establish the plaintiff's riglit to one- 
third of the paid-up stock and first ri rigage bonds Ol thi 7 fe ned- 
ant corporation which have been Issued to the defendant, Jolin D., 
or which he is entitled to have issued to him under the terms ot a 
construction contract entered into between the defendant, John D., 
ana the di fendant corporation, and It also alle (FCs that certain re a] ° 
estate described in the bill was purchased with the money of the cor- 


poration, and that other reai estate was donated to the corporation 
} | * > | i 1. 

for depot and other purposes, but that the defendant, John D., took 
convevances therefor in his own name, ind prays that lie be required 
* . a! _ . “i 7 , : ; 

to convey the same to thie corpora yn) md the Olli Contains slmilal 
all 1 ty + “? ] tre . ° t| ’ ' “Corie T¢ | ro Tt “cP af? f | 
el iit tLi0O1] “ane pravel Wit j reiereti ' ‘ » «i Cleperody bili COTISLTUCLE! 
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for the use of the road. 


The pleadings and proofs satisfactorily establish the following 
facts: The town of Washington, the county-seat of [lempstead 
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ri . » 4 : : 
Ne road itself or its earnings, and this was Known to Alderman. 


[t Is obvious, therefore, that Aiderman sold his stock Upon the 
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charter the capital stock of the present corporation was fixed at 
S? 400.000. 

The road, property, and franchises of the Washington and Hope 
Railway Company were ¢ ved resent corporation, 
Which assumed the debts of the old corporation and was to 
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what it derived from the Washington and Llope Railway Company, 
and it Was for all practical Purposes that corporation under a new 


hame, with authority to ‘Issue additional stock and extend the line 
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of all its stock, limse If resis ne d as a director just before the CXCCU- 
we contract, and place d his broth 4% in) the directory in) jis 


place and hims ify Proposed and submitted to the board the contract 
for execution, and it was exccuted accordingly. It will be observed 
that neither he nor the corporation complains that the contract was 
not honest and fair; on the CONLrArY the defendant Inststs that It 1s 


} ] } } 
A Valld contract between himself and tne corporation, brit Liat 


Whatever Interest the plaintiff would otherwise have had in the con- 
tract is forfeited to the def nant re alise the micintifl wasacdir ctor 


: . ° . rete . = . 
be an Invasion of the rule invoked. Phe rule is in- 


! } ° 
tended it) prevent fraud. Dub Its extension and appucation toa case 
1: } . 2 1 } ; , tf pea au Tee | ’ 
like this would make it an engine of fraud. The defendant knew 
+ | ! ’ 


. ' ’ } | : . ' ? 

the interest the plaintiff had in the contraet when it was executed, 
; P iad ; —_— .s } : — eon it 

and if the contract is invalid as tothe plaintif— itis invalid. 


7 ore ca 7 aoe : 
he contract and everything relating to it, Including the making 
] | F } ] ium : 1. , 
the plaintiff a director, was the work of the defendant, and the law 
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Wil HOt deprive the pi iinitilf of luis riehts and eoutel them Ot) the 
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defendant for an actoft his own oranaet whieh he lin 


nself prompted 
tering Into this contract have 


been adverted to, and without repeating them it 1s suflicient to sav 
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| no 
they render this contention of the defendant utterly untenable Phe 
learned counsel for the defendant confessed on the argument that upon 

the facts it must be held that the defendant holds in trust for 
od the company the leaa| title to the lands purchased with the 


Peat ‘ yf , } 1 ft] + i} ra lcaeent ‘ 4 | svcrhy f a) ? } ? ] 
miL Ib IS CONMLCHUCK bid PO peEUA TUTTE PUTCO, POUT 19 DO @ SLOCK.= 
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holdet cannot enforce this” trust adhd COMpPeCcr a Convevalls of tne 
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maintain the suit w utalleging or proving any demand or ex- 


ord Pomeroy Eq. Jur., see. 1095 and not § 
lLleath t's lori Ry ‘ satel... S47. 


. . 2 . . 
| vue 
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Wood's Field on Cor., seetion 369. 


When the jurisdiction of a Federal court is invoked for the pro- 


tection of the corporation by a stockholder suing in that court, in 
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virtue of his citizenship, in a case in which the corporation itself 
could not sue in that court, the bill and proofs must show clearly 
hata demand on the corporation to sue would be useless or that 
the corporation ( x pressly or by Hecessaly Liaplication retust d Losue, 
and that the alleged refusal Is real and mot il mere sham nie device 

Courts through the agveney 


‘ 


: “Ser vege 
to transfer the litigation into the Federal 


Of a hon-re sident stock holder. 
llawes iS, Oakland, 104 [ =. 10). 


ous In the ease last cited stringent rules are laid down to pre- 
vent collusion between the corporation and its stockholders to 


commit what may be termed a fraud on the jurisdiction of the Federal 
eourts Such il Purpose Is required to He ye vratived very fully by 
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eXact anid 3 Clic sulle gratllous which are not demanae d foranyv other 


o Pomeroy hq Jur... se LOO. note | 


ln the ease at bar the facts preclu le any suggestion of collusion 
or an effort to work Into the Federal court a case not within its 


jurisdiction. The alienage of the plaintiff gives the court jurisdic- 
tion. The enforcement of the company’s right to these lands is an 
incident eather than the main design of the suit, the chief purpose 


of which is to establish and enforce a trust against the defendant in 
favor of the plaintiff, the value of which would be lessened unless 
the right of the corporation to this property was also established, 
and which it was obvious never would or could be done by anv 
other person than the plaintiff, who is the only person interested in 
enforcing the right. 

The defendant appropriated to his own use the following sums 


derived from the earnings of the road and the sale of its property 


Paid to Alderman on purchase of stock ........---- $5,000 
Seale of old eee ee a disown ieee deptded Hi) 
lnvested in private residenc eee a ar Sie ele 2451 035 


? } 


Phe defendant is equitably entitled to a eredit on aceount of his 
: 
purchase of stock from the defendant for one-third of this sum, viz, 


. ‘ - — “ 5 ’ . * } . ‘ 
S4.615.07 his sum deducted from $5,000, the price plaintiff was 
to pay for the stock, leaves due of principal $5,324.55. There is no 


proof on the subject of interest, and it mav be doubted whether 1t 
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echt to be allowed, and if itis allowed the dates of payment are 


iver) with such accuracy as to en ible one to make an exact 


stutement of the interest account. Without going into anv 
ov nice calculation, | think it would be equitable to add two 
vears interest to this balance, taking the whole sum due 
from the plaintiffon his purehase of stock 85,790.44. The decre 


vill require the defendant, John D., within 90 days, to convey to 
the company the lands and telephone lines deseribed in the bill, 
plaintiff will be required to pay the 85,79044 to the defendant 


or liis solicitors of record, or into the registry of the court, within 
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the books. Both of these amounts were received and converted tothe 
We Of} thie road aiter Nir. Paul Beards cy had made thie pur 
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and notified the treasurer he would not be allowed for any over- 
drafts which he permitted thereafter. 

I file herewith and make an exhibit of Mr. Paul Beardsley’s over- 
drafts and mark it Exunibit b. 


J. D. BEARDSLEY. 
STATE OF ARKANSAS, [ik mpstead (u nly: 


I, John H. Arnold, an acting and duly commissioned notary pub- 
lic in and for the county of Hempstead, in the State of Arkansas, 
do hereby certify and make known that the foregoing depo- 

426 sitions of William H. Carruth, Il. H W heless, and J. D. 
Beardsley were taken by iore me on the 2nd day Of} December, 

A. 1). LSS6, by tween the hours and at the place an the caption hereof 
above mentioned: that the said witnesses, William Hl. Carruth, H. 
Hl. Wheless, and J. D. Beardsley, above named, were severally first 
duly sworn that the respective testiniony they should severally give 
11) the action hamed and mentioned hh said Caplio) should be the 
truth, the whole truth, and nothing but the truth, before their re- 
spective testimony In said depositions or any part thereof was given; 
that the testimony of each of said witnesses was reduced to w riting 
yy me, re ad to and subseribed by icii al ; all Of} thie lik. verally and 
respectively, In my presence: at the time and place aforesaid; and 
that the plaintiffin said action 7 Hd action Was not present nor 


, . , ; 
Wis any ol the de lendants present nor represented by attorney except 


| 


Pe Beardsley, who was present in person. and that said witnesses 
are residents of the CounLYV oO] lle Dpstead., ln the State of Arkansas. 

It testimony whi reo § i] | \rn rid. CUine { na duly 
SEKAI | commissioned potar vpub is aforesaid, do hereunto set my 


’ 


hand and seal of office this 2nd dav of December, A. D. 1886. 
JOUN H. ARNOLD 
Votar 


Publie. 
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ISS] 
April 22 By J. K. Jones, donation not 
J. D. Conway 
( ins 
Dee a? Ude Stuart 
ISv 
January lt) “a a 
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(Endorsed:) Filed Dee. 24th, 1886. 
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433 And on January 21st, 1887, as follows : 


PauL I. BEARDSLEY 
-21]., 


Joux D. Bearpsrey ef al.) 


Comes the defendant, by J. M. Moore, l’sq., his solicitor, and files 
herein his exceptions to report of master. 


Which exceptions are as follows: 


["nited States Cireuit Court forthe Eastern District of Arkansas. 
In Chancery. 


Paut F. BEARDSLEY 
Joux D. Bearpsriey et al. | 


The defendant, John D. Beardsley, excepts to the report of 
Thomas II. Simms, special master in said cause, for the following 
CauUSeS, VIZ: 

lirst. Because the master refused to consider the depositions of 
W. HL. Carruth, HL. Hh. Wheless, and this defendant 

Second. Because the master did not charge the plaintiff with five 
hundred and eighty-seven dollars and seventy-six cents received by 
him In excess ol lis salary, as shown by the account made lUx- 
hibit Ib to the deposition of John D. Beardsley, and with interest on 


« : ‘ ’ 


said sum. 

Third because the master charged de fendant with fifteen hun- 
dred and seven dollars and seventy-five cents end one hundred and 
sixty-eight dollars and nine cents Interest thereon on account of a 


ld i 
,* ’ ' c . 4 ‘ ’ . > 44 ? 
credit taken DY delenadant to the pro Peds of the sale Ot old Inate- 


rial.” 


‘> ’ ’ ] . , " . . 
34 Fourth. Beeause the master charged defendant with the sum 
tame | Pe Fo - : bP haw Doni TT 
of iourteen hundred and ninetv-nine dollars and ninetv-nine 
» * | ° ? ? i ’ 
eents and interest thereon on account of pavments nade DV defendant 


to Vinton Alderman. 
Fifth. Beeause the master refused to allow defendant the follow- 


> as . ’ ’ , ** . 
Ing credits cL pop APINnG Upot fils aCCOUIMS, VIZ. 


Jan’y 1. By 1053 tons 25-pound rails at $55 ---22.---. 3,692 50 
6 Te I Te ii crit i cctv ie eee ee OOO OO 
12,000 pounds spikes at ie 240 OO 
l passenger, box, and + N. G. cars ....-.-.. OOO OO 
ISS2. 
Feb. 6. By standing desk from Cairo ...............«. 86 00 
ISS) 
Jan. 1. By two sets of lumber trucks sold Weaver —--- 1 OO 
Yr ‘ .. 4 “ew + ‘“ I 7 OO 
| “ se a. —— | 20 OO 
” we “ 1 lot ehains , Ze — » OO 


. “« * 1 extra wheel ee - 5 00 
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1884. 

Sep. 22. Goods returned to St. Louis Hardware and Cut- 
lery Company included in item of 17.18 
CRONIN TONE, Te sere coccnwind ee eee 12 05 

Nov. 10. bby proceeds of car of old 
to St. Louis Bolt and I. Company and credited 
by them on account. Item includes interest 
from July Ist, 1880, date of delivery to B. & 
I. Co., to Nov. 10, ’S4, date of settlement of 


account with St. Louis B. & I. Co. .....- ««<. 204 4¢ 
LSSS. 
Sept.10. By lounge for office pea ne 10 OO 
ISs6. By furniture for hotel: 
2? office chairs ..---.- gee ee . ns 1 OO 
1 sideboard . satin ieee liad siiailaias ko OO 
430 | parlor mirror....-- scensencapasmaiieies deena a 1 OO 
1 walnut table Pa cn » OO 
] center table ee sa acini eee ee a y» OO 
t hair-cloth chairs — cinlia en rs S UU 


And also the proceeds of the donation notes set out in said ae- 


count and amounting In the avorcgate, exclusive of interest, to the 


sum of 8&7 .50¥2.65. 


A. B. & R. B. WILLIAMS. 
J. D. CONWAY, ann 
J. M. MOORE, 
hor Jd. D). Beardsley. 


(endorsed :) Filed Jan. 21st... 1SS7 Ralph L. Goodrich, clerk. 


And on January 22nd, 1SS7, as follows 


Paut F. BEARDSLE’ 


‘ 


Joun D. BEARDSLEY ef al. } 


(‘omes the defendant. The Arkansas and Louisiana Railway Com- 
pany, by J. M. Moore, Esq., its solicitor, and files its exceptions to 
bhciste rs re port. 


Which ¢ Xe ptions are as follows 


In the United States Cireuit Court for the Eastern District of Ar- 
kansas. In Chancery. 


Pact F. BEARDSLEY’ ) 


Jous D. BEARDSLEY ef al. J 


136 The Arkansas and Louisiana Railway Company except to 

the report of the special master, Thomas H. Simms, in this, 
that it allows the plaintiff credit for moneys received by the de- 
fendant, John D. Beardsley, from earnings of this defendant by 
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overdrafts and otherwise. when in fact said defendant was indebted to 


this defendant on account of said moneys and not to the plaintiff 


as a stockholder in defendant company. 
WILLIAMS axp CONWAY anp J. M. MOORE, 


Kor Ark. and Louisiana Railway Company. 
(Endorsed :) Filed Jan. 22nd, 1587. Ralph L. Goodrich, clerk. 


And on February oth, 1887, as follows : 


Paunt Fk. BEARDSLEY 
81}. 


Joun D. BEARDSLEY ef al. | 


(‘omes the complainant, by Jones ana Martin, lesqs.. his solicitors, 
and files herein his motion to strike certain depositions from the 
files of this cause 

Which motion is as follows: 


In the United States Cireult Court for the eastern District of Ar- 
kansas 
> ‘ ’ . 
AUL F. BEARDSLEY 
' , \Iotion 
». 


Joun D. BEARDSLEY 


to Strike from the Files Certain 
uns Depositions. 


The plaintiff states that und r the orders of this court referring 
the account between the complainant and the defendant, John D. 
Beardsley, toaspecial master the said master had no authority 
457 to take any lestIMonyV Upon clti\ niatter save the rate of in- 
terest which thie eontract between the sald defendant and Vin- 
ton Ald rman tor thie sale of thi stock sold Ly said Ald rman to said 
Beardsley bore and the time for which it was to bear interest; and 
this complainant was informed by sai niaister that he would not re- 
ceive or consider any testimony about any other matter relative to 
said account, and on account thereof this sana ant was induced 
not to attend and cross-examine thr Witnesses, W lt. Carruth. ioe. 
W heless, and John |) 1} ardslev, Whose depositions, taken Ol} Dee. 
nd, 1SS6, before John Arnold, iotary publie, are filed with said 
masters report hi i in and referred to in said report 
Wherefore he asks that said depositions be taken out of sald re- 
port and stricken from the files of this cause 
3 JONES & MARTIN, 


Noli ite is to : r Complainant. 


— 
— 
— 


(Endorsed :) Filed February 5th, 1SS7. Ralph L. Goodrich, clerk. 


And on February Sth, 1SS7, as follows: 


Paut F. BEARDSLEY ) 


Joun D. Bearpsrey et al. } 


(Comes the complainant, by \I =, Jones NV Martin, his solicitors, 


{a hf 


—_—., ~ » 


{ - ee ee —_-. é 


_—., ~ « 
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and the defendants, by Messrs. Williams, Conway, and Moore, their 
solicitors; and the complainant, by leave of the court first had and 
obtained, herein files his exceptions to the report of Hon. Thomas H. 
Simms, the special master appointed herein, and also files his mo- 
tion to strike from the files the depositions of W. H. Carruth, H. H. 
Wheless, and John D. Beardsley, attached to said master’s report. 


438 Which exceptions are as follows: 


In the United States Circuit “ourt. Eastern District of Arkansas. 
Pau. F. Bearpstey. Complainant : oa ; 
6 AMidavit of ¢ omplain- 
lentes | ant’s Att'y. 
Libs, . 


/ 


JoHN D. Bearpstiey et al.. Defe 


I, Dan. W. Jones, do solemnly swear that | 1 one of the aitor- 
neys for the said complainant, Paul IF. Beardsley; that the said 
complainant is now and has been since the 26th d iy of December 
last absent from the State of Arkansas: that he is absent in the 
city of New York endeavoring to obtain the m ney necessary to pay 
to the defendant, John D. Beardsley, the amount of his indebtedness 
on account of his purchase of one-third interest in the defendant 
railway COMMbANY , that left him in said eityv, where | had eone with 
him to assist in his negotiations for the purpose aforesaid, in the 
month of January last, with the understanding that he would be 
here in time to prepare and file his exe plions to the master’s re- 
port herein; that 1 deemed it necessary, important, and essential to 
have him present in preparing such exceptions, he being more 
familiar with the accounts and transactions pertaining to said ac- 
count than either of his attorneys, but that, receiving a letter from 
him a few days since stating that his negotiations were still pend- 
lng and could not be concluded ae tite to be here before next week , 
the xceptions were prepared without lis presence In the best man- 


an 
ls] 


ner his attornevs could so as to be able to tile them in this court on 
its first rule day after the liling ot sai | masters re }) rt save the rule 


. ‘ : - 
day occurring within afew days aiter such report was fil 


DAN. W. JONES. 


Sworn to before me this 5th day of Febru iry, ISS7. 
RALPIL W. GOODRICH, 


f er] [j. SN. Circuit (Court. 


39 In the United States Circuit Court for the Eastern District of 
Arkansas 


— 


Pau F. BEARDSLE’ 


Jounx D. Bearpsiey et al j 


The compiainant, Paul F. Beardsley, excepts to the report of 
| . 


ne lollowing 


Thomas H. Simms, special master in said cause, for 
causes, V1Z: 
vs—417 


9YS JOHN D. BEARDSLEY VS. PAUL F. BEARDSLEY. 


iret. Beeause the master charges the complainant with the sum 
of $3,278.22 for interest upon the complainants purchase of his one- 
third of the Washington and Tope railway, being interest at the 
rate ol erghil per nt. per annum trom the time of lolin |). Deards- , 
le s prune ise Trot \ enaere 1] seri i 
Second. Because he credits plaintill with only 81,000.75 and in- 
if STOS.00 n plaintiff on acebunt of old material 


tere ~f eae’s Se pat : i ° i - ’ . i 
=e > | ) ] 
Y detenadanl lol 1} |) | i] Islev. said old-material accoutlt he- 


sf ptt] t) it i tf pi i ‘| \ 
‘ i ‘ ‘ e- > 2°27 . ' ' [oo , 
her sta i | | ster at S4.502.27, when in fact it was, as shown 
} - ‘ ee ae . - : , 
by the evidence in the cause, to be S49, Oatter dedueting sald de- 
i> ] 2 ; — ‘ 
renal B.A s re Ve ! ; Oe baltimore and Ollo Railway 
; } ’ ’ } | ; } . . 
Company, one-third of Wiileh shoulda be credited to the plamtill. 
' ’ 4 i . ’ 8 hey a " eT = ; sit ; ’ third . 
i H rt ..-9 ' ' ; ~ ' reiused (PO CTCL precede tid Witii On Liiine 
; ; ) a \ } t } i ’ ‘ ’ " . 7 er oe 
Ot SL rckidderinall f be sare OF a STAVE Thachihne, Salad Jonn 
. } ? } ! . - 
|) L} iis bavine been credited Obl Utne HOOKS O] hic COTH PANY, 
Uli if ici L Ta \ \ \\ » Salad SUT) Ol] Salad ICCOLTL 
. . } | . S| —e 
, ‘ : ail oe | — , 7 ' 
» because the master reivsed to credit the preckdn tial With 
~ Do os | lef ‘rlway 
Olit i Ol re SOOO O00 paid to Alderman bv the detendant railways 
(Coit) 7 \ iA) 
i ° - 
| ~ 44 , | ; , ) " ; a . ed } ' } ray i} ‘ it] . . 
i] , Ee he i ,' pbbct Ml : btisecd Loo CTFeaLt Lia prUPERUdaE \\ | il One- 
“JOR By j>? ’ | ] f e*, ’ > mrelds ’ ; ’ | " ] 7 - tl . 
Liaira tS bized trom tone purehase Of Cotton seed tor tite 
' . ‘ a ' , os . 
Little an cas and (ompress Com} inv in the season of ITSS5o— Sb. 


JONES & MARTIN. 


—. ae, 


Endorsed :) Filed February Sth,1887. Ralph L. Goodrich, clerk. — 


L410 And on February 24th, 1887, as follows 


’ 
- ° 
Paci F. Bearpsiry 
*% ag ° >| LRDSLEY 
| Si] 
T . 1} | 
Joux D. Brearpsitey et al. } 
pees ; ‘oF , , . : 
Phiis OAY COmeS Lilt Compa ANE. DVN Jones A Martin. lusqs., his 
} ’ ’ . ? } 
Solicitors, aba the delenaahts, OV \I \Nloore. lesg , ther solleitor, ‘ 
} ’ ’ . ? ] } 
ana the motion of Complainal to strike from the files the ad posl- : 
, ’ ' } 
tiohs returned bV the thaster With this report mn said CaUSe, AS ALSO 
' 
t ’ } 
the exce} lis ¢ Lie nant and ol] the defendant Pespecruveis 
‘ 
| , y 
tO Salad repo il ~ I ito the court, and the court Gaol over: , 
" " , , } 
, , S , > , . 
ruie Com Lillailts | LO SLPING <ald deposition trom the fies, ‘ 
. a ; A 
and iw aot ti Vise overrule the several CACEPLUOTs hNiecd OV Lite COIn- > > 
’ ’ ’ ° ? | 
‘ . ” | ’ ‘ fe ‘ 
piainant and the delendants to the report ol thy speclal Master and 


. * : ,* . | . | S| 
OV U1 urt ordered, adjudged, and decreed that 


, ] 1 ; 4 } ] ;? }.] , : 
he anant unto the detendant, John D. Beardsley, or into 


Lhe compilabhanht pav i t 
j ] — . o ] . ] . . Se aae 5 os P . 
the registry tor lim, the sum of seven thousand seven hundred and 
. ; . _ ‘ : j Py Or oe 4 , } . . . a, 
fiftv-sIx ai rs and twenty ie cents (87,706.29), within thirty days 
’ , ’ | . 
’\ ? - = ’ ’ ¢ , ty . % . . . oo ‘ 
rom Live (LLU 7h GEES VE l ». Lil iiais rest Lie re tT) at Lin rice of ereht 
. 24>? ’ ' ry)? 71>) 1? r) ‘| te] 4 ’ 7 |) : } ; ISS) 1? 7 
pel oe | iw etiiial tiie ALiCXPiil Liit fe RUEE q)c1\ ()i a or Woe, Ve untl 


paid; and upon the payment of said sums that the defendant, John 
1). bDeardsiev. convey hd deliver unto the compilambant or to his 
rd or into the registry of the court one-third of the 


successors Of reco! 


;* 


7 SS 
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full-paid stock of the Arkansas and Louisiana Railway Company 
(less one-third of eight shares issued tothe directors) which has been 
Issued or ought to have be a ISsui dto the sat at fendant, John 1). 
Beardsley, on any account whatsoever, and which one-third so to be 
delivered and conveved amounts to seventeen hundred and four 
shares of the face value of one hundred dollars each. and that at the 
same time said defendant deliver and convey to the complainant or 
to his solicitors of record or into the registry of the court one-third 


of the one hundred and forty-four iirst-morteage bonds willed 


| ] ' : ' 
if] have been earned under the econstruetion contract between 
— , ‘ ’ } } ’ 
sald defendant and said railway company. but not certified nor 
| | | 
eld as collateral securitv: and as ishe shall have recetved 


atl ' . —— | ' ‘ i ¢ i 
raliway company now held as collateral security, or as soon as the 


] = j ' , . . , 
debt due the St. Louis, Tron Mountain and Southern Railway Com 


' ,% , . ” " " 
‘) 7) ) » ; Pag : } ; ‘+ ; » rT aw 4 . iy} 
pala Shadi Haye been maid, t Mab ie adeivel PCO aA ree Lindy 
. i 4 
 § ° 
’ } ] } } } ’ ’ : ' 1 j 
i .* “7 Ff ’ ;y eet . ,* ; ,% : ‘ ’ : - 2 
i) aid DOT) s . cLidt ii = itl; i‘ | ‘Fi if j i ; j LEE ere i. <i }«] i . rt . [ it 


| I i ole » — ] " ] " ‘| oa @ 
thie ch lendant, John 1). Beardsley, | is al ii Pon the on bird literest 


} | ’ 
) ’ ; , ; j ; : = ; ty ; ’ ’ ’ 
) homes pers r} he] Lerere ; if) I i rril it f Tij i ae 
, ; , + +] ? . ’ j . . 
; ii ’ ’ ’ ; 7)? , ’ ’ ; 
aaat ‘ ss | if ‘ Piil / it} Ban Liat sas , | = ‘ = ‘ il \ i ye t Lig? 
] } } °F } ; 1 > 
: te) ~ 1? ’ | i ak ’ ‘ , ' ; ’ + | ’ — ?* ’ 
cil re aa (] st Pe Orede] ‘ { Bc { mt e i's i ~ ; {*| ' 
+} 
' ; * '* ; , , , 
' ee i | ’ ’ ; ’ ' “ , , | 4 . ’ 
' CUUui atic i\ cP Vivel ~ 1} ‘ . ‘; _ ’ Puri g 
} ) 
} » . j ft 
' ’ j . ea° . . . ; 
pied ‘7iis iil Bert i ¥ rie eWest Th | i ‘ ‘ \ ‘} ' 7 ’ "™ 
. ? . ’ ’ ’ 
‘7 . 2 ; . ‘ ‘ 
proceed to offer the aforesaid ; mplainant e said 
i 
’ 
St, ’ ; , ’ e} . + ; 
tock and bb is elnge the sa er cdeseribed <i 
4] " : " 
; + ‘ ; ; . ; 
r ‘¥ ; , ' } : 
LO Lie ss ~ cS L)] : it’] ,'? . — , yt? pia j 
" ' " ' 
Bane. '*% sa° _ ’ sf ; ; > ; ‘ -_ 
oF Ps bil > i os (iris ‘MEAP > j ,? if ’ ’ H i it- 
, 
; , ’ ‘ ‘ ++ ; } j . ¢ " i : ’ 
ClidsCl ‘? i if iti ee i \ : “ i ‘ i uf? 
; 
, ' ,% 7 ; o + ; ; , 
~ ’ ’ 
ail pu Cilhiaise] cl ‘i i j | , \ ’ 
i 
} Pocyr't by) } ‘1? ' ’ rivet ’ ’ ~ 
it’) ri ij™= Ti] me i 'em 4 , ™ ’ ‘ i* ')i ‘ bal 
’ : 
riyei\ ei. necessiyry 
. * , , , , + 7 
. s Prprri ’ ' ’ i i} ; ; ‘ ! ' | | , : 
It is riher ordered that! } 1? bearadsi ina 
} ;" } 4 } 
os ) ’ | rf | ' 
tee i al | i= ; . i- ~ j ~ ' —~* ’ i ' j ~ j ee j 
" ’ ) 
7 ‘ * , , ’ ’ ; ’ ’ ’ ’ 
sale and deliver the sam » the mas | belive ) 
, " 
j , ; . ¢ ‘+ } ‘ -_ ‘ '¢ , . 7 ; ; 
Cilas¢ tried POOP Lika Pp ost ’ ed etsy” 


1? ea of . ' " ; ; ; ‘ ' 
ana | = ital it’l ‘?i i ] l ' i i ‘ pt) } 
1? ’ ’ , , ; ’ . , ‘ ; . 
Peaitisit oe Bren \ i ph he ; " . a i’ ' 
’ ’ ? ’ yf ’ ; ’ ’ 
* . PEC ck ‘ “<i t ‘ , : ‘ ‘ : . 
‘.) } , , 
? } ’ ‘ ; : ’ " ‘ ; ' 
b4L thereof, which sh lb mmipla | it th 
. . 
. » a : ; ’ 
Sil i ‘ rit i} i } ‘ij its ; j i ; 
, 
' 
1] > 
special master, Thomas Hl. Ss 
' 
, _. - , eo? , . , 
\ ‘i it Cru ] i i i ‘ i i ita 
ys 4 r* FF , ’ ‘ ‘ " , ’ 
VitivClis Liat tiga ¥ - eG 4% once Ge ‘ 
, y » 
‘De GLEBE OE | \] Vic] 
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S00 IOHN D. BEARDSLEY VS. PAUL F. BEARDSLEY. 
And ON) April Oty ISS(. as follows 


>a wee . Peon a bee rer 
» 4 I LRDSLE ) ) 


' > 

Jous D. Brearpsiey and ARKANSAS AND Lourstana R. rR. | 
Now. on this day. comes the defendant. John D. Beardsley, by J. 
\I. Vio rf los | lis NICLLO} md pravs an appeal to the Supre me 


(Court a a a +} iy ia ; ‘odd in this 
(pt)! | | i i A Me ne (ecrTee redie ered 1?) riiis 
CAULSC O eeu G Oi | inv. TSS,. which prayer fol appert Is 
allowed 4) toys — 7 D ome ira chal 1] wed 
hibOWed A iit ahh a pba or appear Was tnhade and allowed on 
| \ - } — , f hy os | ae 
the oOth | S87 | is ttered now for then and as 
of that d 


{ > iy : } 4} ’ ' 4 ’ ] . “a 
the iN ' Pied) f presents that we, John 1). Deards- 
. ve ° ; - ' a ’ 1 iad I? 1] " 
CV, as ret | John J. Thomas, Henry b olman, 
alec 1» 14 11 - ef ’ . P . ’ !: . 
Ilenry BB. \W as mi Td. ith. and Robert B. Williams, of 


\\ " , ny } ‘ | ' '» ‘ , 
ea | ; x , ; — ; ,* ; ‘ 1 ‘ pre 
; | 4 \ ‘ +} ; a a. i . ° ) sie i ( ‘7 \ biti y . ati i 


’ ’ 
4 7 i ls ‘ \ \ [ ' i | \ 
| ] ; 
i i ~ ! j { { i 


? , 
| , 
; i) } ; } } 
} i ~ i ~ ( f i; ] | ADI Ith if 
~~ 
vear | i 
: ' , | 
\\ . | |? + | — 
’ i i? > ~~ I } pDrosce ttae iT) 
, ~~ . ‘ 
it) ore I ~ } ~ | > 2 Verte i ide 
rIy<ciay ’ ] . saat rs 
Boe 4 | »\ il { Clil COLT I 
i ¢ | ~ 
7 
Cer. 
} 
Now ’ 1 ; i] , - - 
" ‘ A ™> ls j i i 
, , 
LOO vidi ' 1)} - [ - j Prpreal to 
7 . P . 
i i i ~ } : i i?’ 
‘ ; ‘ clin ) Td ‘ 4 
i} - i } ’ 
i 4 ‘ \ = it? i bictilid itl 
’ 
.' 2 , 
cease pt7i 4 f \ 


JOUN D. BEARDSLEY [SE AL. J 
KOPIN J. THOMAS SEAL. | 
HENRY B. HOLMAN. SEAL. |] 
JOHN C. WARE SEAL. | 
WILLIAM H. CARRUTH. [seat] 
ROBERT B. WILLIAMS. [seat 
WIL RT. 

JOUN PL COWLING PSEAI 
WILLIAM kK. COWLING. | 
THOMAS H. SIMMS. [SEAL. | 
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444 Unitrep Srartres or AMERICA. 


Eastern District of Arkansas: 


Personally appeared before me John J. Thomas, who, being duly 
sworn, says that he is worth the sum of ten thousand dollars over 
and above all his just le bts and hiabil ties 


JOHN J. CHAMBERS. 
this tot) dav of April. ISS; 
nr. B. WILLIAMS, 


Sworn to and subseribed before m« 


UNITED STATES OF AMERICA, 
Lastern District of A 


Personally appeared before me Henry B. Holman, who, being 
duly sworn, says that he is worth e sum of five thousand dollars 


’ 


LICsS, 


~ HENRY B. HOLMAN. 


, 
: 


over and above all his ust Gevts | 


Sworn to and subserib d by fore rie this Oth dav of April, ISS7. 
n. B WILLIAMS. 
/ ‘ f j pssioner. fe i) A Ot aik 


l'xriTep STATES OF AMERICA. 
Kast oi ] rsirict f 4 
ii rsonally appeared by fore 1} lohn ¢ \\ ire. wh) . by LT ar duly 


, , , 
. *s) \ | ’ ’ et} ‘i, ' ’ ' i. ,% + i | " 
SWOrtl, Savs ' bal ( bre hs Wo! ii iat : ‘ \ ' CEERI Lae ' ‘4°? iiits OVC 


7 eee  onad 
and above all lis just debts at 


JOIN C. WARE 


; , ’ : , ’ ba @ ‘ . -_ — 
Sworn to and subseribed before me this 6th dav of April, 1SS7. 
rn. B. WILLIAMS 
N. Comme er, I. D. Al 
14 UNITED STATES OF AMI 
I aD 
I, sonally ippeared bet f \\ I] ( ry I who 1) 1 
duly SWOFTS vs th t hie swortil tie sum f thre hous | do s 
over and above all lis just debts and liabilities 
WILLIAM H. CARRUTH. 
Oth a ril, ISS7 


Sworn to and subseribed before me this 6th day of Ap 
Rk. B. WILLIAMS, 
lL. S. Commissione — b) Ari. 


UwItrep STATES OF AMERICA. 


astern bi frict of A 


he 11 yf who her 


Personally app ared before me William C. : 
sum of three thousand dollars 


duly SWworh, savs that bye 1s worth t 
‘ : nw 


rigs 
; ; . 


WILLIAM ©. SYPERT. 


Over and above all of his just debts md 
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Sworn to and subscribed before me this 6th day of April, 1SS7. 
R: B. WILLIAMS, 
[- eo. CO jLMLISSLONE?, k [). Ark. 


> - » & ’ , ; ‘ 3° } : les! 

> . 7 > , . . 

Personally appeared before me John P. Cowling, who, being duly 

, . ie , , 5 , 

, ‘ " ’ ¢ } . : .* . = | : 

Sworn. Saves tha nme Is worth ne stim of twenty-five hundred (MOomars 

"in " " , . . 

- . * Ps . , >,? : tt . ve >. 

OVel PELE rirptyyt tii ' P| iiis > at i ~ eee bict i? Lie _. 


“JOHN P. COWLING. be 


worn to and subseribed before me this 6th day of April, 1SS7. fi 
tk. B. WILLIAMS, F 


hi Ss (‘ommiussioner. i. DD. Ark. 


, 


ersonally appeared before me William kK. Cowling, who, being 
duly sworn, says that he is worth the sum of twenty-five hundred 
(] irs over and above all of lits lust debts and liabilities. 


WILLIAM Kk. COWLING., 


| 


Worth to an sth type ribed Ly more me this Oth day of A ri, ISS;. 
R..B. WILLIAMS, 
U.S ('‘ommussioner, hb. )). Al ge. iy 


, ’ . ] 5 rer . ’ - 
Personally appeared wbelore ne Phomas a Siimhs, Who, belhy 


‘ } , } }] 

iu sworh, > . it he is worth the sum of three thousand dollars ’ 
wae and ahont 1} | ‘ust debts and labiliti 

over and above ali His Just Gebts and Waves, ! 


THOMAS HL. SIMMS. é 


to and subscribed before me this 6th day of April, ISS;. 
RALPH L. GOODRICH, 
U.S. Commissioner, b. De Ari : 


STATE OF ARKANSAS, [lempstead County: 


Personaily appeared before me Robert B. Williams, who, being \ 
duly sworn, says that h } , te yy 


e Is worth the sum of five thousand dollars am 
} +} ' . : “ie , . 
over and above all ol his just debts and liabilities. 


ROBERT B. WILLTAMS. 


Subseribed and sworn to before me this 6th day of April, LSS7 
Femat.] JOUN E. WILLIAMS, 
; Votary Publ 


(Iendorsed:) This bond taken and approved and ordered to 
operate as a supersedeas this 9th day of April, 1887. Henry ©. 
Caldwell, district Judge. Filed April 9th, 1887. Ralph L. Good- 
rich, clerk 


~. a .* 
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447 UNITED STATES OF AMERICA, 
hast “i Dp, TY re / ot Arkansas hs 


[, Ralph LL. Goodrich, clerk of the cireuit court of the United 
Stutes for the eastern district of Arkansas, in the eighth cireuit, 
here by ct rtily that the fore rolng writings annexed to this certificate 
are true, correct, and compared copies of the originals remaining of 
record in my otlice. 

In witness whereof I have hereunto set 
my hand and the seal of said court this 
ninth (9th day Ol Sept mber, in the vear of 
our Lord one thousand eight hundred and 
elahty-se ven, and of the Independence of 
the United States of America the one hun- 


The Seal of the Cireuit 
(‘ourt of East. Dist. 
Ark.. Western Divis- 
oN we ite oe a 


RALPH L GOODRICH, Clerk, 
By W. P. FEILD, D. CG. 


endorsed On COVETP, i? Arkansas ©. © | > No 417 John 1). 
Beardsley, appellant, vs. Paul F. Beardsley. Filed September 27, 


1SS7 


i ® 


THE 


Sy remie fous of the {fries States, 


OCTOBER TERM, 1890. 


No. 119. 


JOHN D. BEARDSLEY. Appellant. 


PAUL F. BEARDSLEY, Appellee. 


Appeal from the United States Circuit Court for the 


Eastern District of Arkansas. 


BRIEF FOR APPELLANT. 


JOHN M. MOORE, 
A. H. GARLAND, 
H. J. MAY, 

For Appellant. 


1107 E& Sraeer WN. Ww. 


a 
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od 
re 
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* 


7 pte! eo Un ris 
* of hee © 


IN THE 


Supreme Court of the Cited States. 


OCTOBER TERM, 1890. 


No. 119. 


—-— - 


JOHN D. BEARDSLEY, APPELLANT. 
PAUL F. BEARDSLEY, APPELLEE. 


A sjie al from thie Dlnaite (| Slat f : cual (nurt ‘or thie hast rii 
l’] , 


Dy fricl at Arkansas. 


BRIEF FOR APPELLANT. 


Paul F. Beardsley, the appellee, filed a bill in this 
cause for the purpose of enforcing the performance by 
the appellant of a contract in writing made and deliv- 
ered by appellant to the appellee on the day of its date, 


which is as follows 
W asHincron, Ark., Janvary 1, 1882. 
M morandum. 


! hold ot thie stock of the Washington and Hope Rail- 
way Company thirty-three thousand two hundred and 
fifty dollars, in thirteen hundred and fifty shares, which 
is sold to Paul F. Beardsley, and which, though stand- 
Ing in my name, belongs to him, subject to a payment of 
eight thousand dollars, with interest at same rate and 


from same date as interest on my purchase of Mr. Alder- 
man’s stock. 


J. D. BEARDSLEY. 


Ree., 6. 


At the time this paper was executed the Washington 
and Hope Railway Was completed and i Op ration. It 
was a short line, ten miles in length, and extended from 
Washington, in Hempstead County, to Hope Station, on 
the St. Louis, Iron Mountain and Southern Railway. 
The company was incorporated in 1877 for the purpose 
of building a road between these points. On the LOth 
of September, IS7%. thie COTH] ATi having eraded il road- 
bed for a narrow-gauge road, entered into the following 
contract with the appellant for the completion of the 
road : 

“The Washington and Hope Ratlway Company, having 
constructed a road-bed for a narrow-gauge railway from 
Washington to Hope, in said county of Hempstead and 
State of Arkansas. na Li ine a S1rou (>) hay ine the SaTrTie 
completed and operated, to that end hereby agree and 
contract with J. D. Beardsley, party of the second part, to 
procure and hold im trust for him, the said Beardsley, 
and lor such persons is hie May asso iat With hin 
of the stock in said Washington and Hlope Railway Com- 
pany held and owned by any person whomsoever, which 
said stock shall be held by the board of directors of satd ' 
Washington and Ilope Railway Company in trust for the 
use and benefit of said J. D. Beardsley and his associates 
until he shall have completed said Washinet Hope j 

‘ 
i 


ton and 
Railway and made the same a first-class narrow-gauge 
railroad, when said stock shall vest absolutely in and be- | 
come the property of said J. D. Beardsley and his asso- 
clates or their assions. 

“In the meantime, under the conditions hereinatter 
expressed, and until the forfeiture made by said J. D. 
Beardsley and oth rs, according to the eonditi is here- 
inatter recited, said trustees shall colleet and turn over 
to said J. D. Beardsley and his associates all of the divi- 
dends, issues, and profits upon said stoek arising from 
the operations of said road : 


“ Provided, That in the transter of said stock a sufficient 
quantity of stock shall be retained by at least four mem- 
bers of the present board of directors of said W ashington 
and Hope Railway Company to qualify them to hold the 
position of directors in said COTIPANY | and provided 
further, That iLiiy (>)! the stoc! holders may retain their 
stock by promptly paying up the remainder of said stock. 

“And it is furth: ragvreed that sai party of the first part 
shall procure ersonal o| lig tions of citizens who, in the 
opinion of the board of directors, are solvent, obligating 
themselves to pay to said J. D Be ardsley the aggregate 
sum of ten thousand dollars (SLO0,000), one-half of which 
sum shall be due and payable ten days after said railway 
shall have been compl tec reodie 17 and accepted by the 
board of directors as a first-class narrow-gauge railway, 
which completion shall not be hevond four years trom 
the date hereof, and the other half shall he due and puay- 
able Ole Ve ii! thir renitel 

‘The said J 1) be irdsiey Crees anid contracts, lor 
himself and his.associates and ther hers and assigns, that 
he or thev will at one proce | to prurt upon the road- 


- 


bed of said Washington and lope Railway ties suitable 
for a tirst-class narrow-: wav, said ties to be of 
either white or post-owk tiniber, nd not less than — feet 
long, and not less than nehes in width. and not less 
than —tiches inthickn nil to be laid not more than 
— Inches from centre to cent fsntd tues on aun average, 
and that he or they will put wooden rails upon the same 
and securely spike them to | ties, and will use all pos- 
sible liligenc li getting sald ro d ready for the trans- 
portation of freight and | “Sc ricrers 

He also undert Kes ial « erates hh mself and, others 
as aforesaid to provide said road with sufficient rolling 
stock lo transtier prompts ll freq ht and passengers offer- 
Ing tor trans] rtation, and | etarantees prompt trans- 


portation of freight and the transportation of passengers 
within ore hou r’ fre aa \\V ish} nerton to Hlope or tTrom Hope 
to Washi CTO, Inclusive of necess ir\ stoppages, and he 
further obligates himsclf to run at least one passenger 
ir daily each way tn close connection with the passenger 
trains on the St. Louis, Iron Mountain and Southern 
Railway. 
‘Said J. D. Beardsley further obligates himself 


aforesaid to construct proper crossings, according to law, 


at all points where publie roads shall CTOSS the line of 


said Washington and Hope Railway, and to build a 


depot building at Washington sufficient for the storage - 
and safe keeping of all freight committed to the care of 


said road; and, further, that said J. D. Beardsley and his 
associates shall be answerable and responsible to all 
persons Who may sustain damage from any cause what- 
ever arising out of the operation and running of said 
railway, whether operated by steam or otherwise. 

“It is, however, distinctly understood and agreed by 


and between the parties hereto that the putting down of 


wooden rails is a temporary arrangement, and that said 
wooden rails shall be replaced with iron rails of not less 
than twenty pounds weight per.vard, and that said J. D. 
Beardsley hereby covenants ana agrees to re place said 
wooden rails as rapidly with iron rails as aforesaid. 

“Tt is believed that this may be done in two years from 
the date of this contract, but if the said party of the see- 
ond part should find it impracticable to iron the whole 
of said road within two years the party of the first part 
agrees that if one-third of the same is laid with iron rails 
within two vears from the date of this contract that then, 
at the end of said two vears, the said party of the first 
part will grant an extension of one vear to said J. D. 
Beardsley, and if at the expiration of three vears two- 
thirds of said road shall be laid with iron as atoresaid 
the party of the first part shall grant the party of the 
second part another extension of time for one year, in 
which time said road shall be completed with iron as 
aforesaid, with all necessary switches, turn-tables, depots, 
&e., and shall be equipped with one good six-ton loco- 
motive and cars n cessary to transport all freight offering 
for transportation with promptness, and also at least one 


good passenger coach forthe transportation Of passengers, 


and that at least one passenger train shall be run each 
way each day In close connection with the prissenyeer 


trains on the St. Louis, Iron Mountain and Southern 
Railway. It is also distinctly und: rstood and agreed be- 
tween the parties hereto that if, it the expiration ot two 
years from the date of this contract, said J. D. Beardsley 
and others shall have failed to iron one-third of said road 
as above provided, then and in that event it shall be at 


, —_—. 


— 


the option of said party of the first part to declare this 
contract at an end and without further notice to take 
immediate possession of said road and equipments, and 
by said forfeiture all the property and estate which said 
J. D. Beardsley and others may have acquired in said 
road by virtue of this contract shall revest in and _ be- 
come the absolute property of said company as origi- 
nally organized; and if, at the end of three years from 
this date, two-thirds of said road shall not have been 
ironed as hereinbefore provided, then it shall be at the 
option of the party of the first part to declare this con- 
tract at an end, and all the rights and property of said 
J. D. Beardsley and others shall vest absolutely in and 
become the property of said party of the first part as 
originally organized, and they may take possession of the 
same without notice to said Beardsley and his associates ; 
and if at the end of four vears from the date hereof the 
said party of the second prear shall not have completed 
the entire length of said road, with tron rails, switches, 
turn-tables, depots, rolling stock, and other equipments, 
as hereinbefore provided, as a first-class narrow-guage 
railway, it shall be at the option of the party of the first 
part to declare this contract at an end, and they may 
without further notice take possession of said railway, 
and all the property, rights, and estate which said party 
of the second part may have acquired by virtue of this 
contract shall vest in and become the absolute estate of 
the party of the first part as originally organized : Pro- 
vided, however, and it is hereby distinetly understood and 
agreed, that sid party of the second part shall have the 
right forthwith and shall remove the iron rails, spikes, and 
locomotive, if there be one, from said railway; but should 
the said party of the first part desire to purehase said iron 
and locomotive they shall have the right to take the 
same at the then market value of such iron and spikes 
and the freight thereon, and for the locomotive, if there 
be one, at the maker’s price at the time, less a fair allow- 
ance for use and wear, and if said prices cannot be agreed 
upon they shall be ascertained by arbitration. 

“And the party of the second part further covenants 
and agrees that in the event of his failure to put down 
the rails as fast as hereinbefore provided, he will not at- 
tempt to prevent or obstruct’ the parties of the first part 


‘} 


in taking possession of the road and rolling stoek, and 
that he will not construe the title to the iron and loco- 
motive to justify him in holding the road or delaving 
the delivery thereof: but that aif the parties of the tirst 
part should not wish to purchase said iron, spikes, and 
locomotive, thie 1 threat he will rernove said iron and loco- 
motive, if there be one, within one week after receiving 
notice so to do, leaving thre road-bead anid tie s and wooden 
rails and all other rolling stock still upon said road and 
in) ood condition.” 


Appellant associated Colhe Vinton Alderman, who re- 
sided in Ohio, with him in the contract, under a verbal 
agreement that they would contribute equally to the ex- 
pense of constructing the road, and would divide the 
sti vel of I he COMP AT vy between them er jually, 

| Yepos] tion of Vinton Alderman. Ree... 259. 
Deposition of John D. Beards! vy, Ree, 103, 


The road was completed by the appellant, in comph- 
anee with the terms of the eontract. on the Ist of Janu ry, 
ISSL, and was ace pot “| yy the com anv as of that cate. 
(exhibit I. page 62.) One hundred thousand dollars of 
the paid-up. capital stock, except a few shares reserved 
by the directors to qualify them to serve on the board, 
was Issued by the company to the appellant in payment 
for such work. 

The itp) ‘Llee eame to Wastin ton, Arka isis, ana Wis 
emploved to work on the road at a salary of S75 por 
month, about the 4th or 5th of November, ISs1l. Prior to 
this time Vinton Alderman had concluded to dispose of 
his stock, and had offered to sell it to the appellant for 
$12,000. On the 10th of November, ISS]. he appel 
received i letter from - W. Paramore, Lr stad nt of thie 
Texas and St. Louis Railway Company, advising him 
that he was considering a proposition to purchase Alder- 
man’s stock and asking for information in regard to the 
road. Appellant, fearing that complications might arise 


with the St. Louis, [ron Mountain and Southern Railway 
Company if Paramore should acquire Alderman’s stock, 
Immediately dete rmin df to prune 1) ise if himself, and On) 


rman oth ring to buv the stock 


the same day wroteto Ald 
for $12,000 dollars on acredit. Alderman replied without 
delay aecepting his proposition. In December following 
appellant avreed, at the request of appell e, that he would 
sell him about two-thirds, being $855,250, face value, of the 
Alderman stock, for S8S,000) upon an understanding that 
the stock was not to be delivered until it should be paid 
for, and that the purehase-money should bear interest 
from the sume date nd at the same rate that appellant 


] 
Wis paving on his pureliase from Alderman. and on the 
pret 


1] -_ 
next day appellant vered to appellee the memoran- 
dum copled above 

‘ , ° » * , 7 . > > 
\ppellee continued in the employment of the Washing- 


ton and Hope Railway and of appellant as lessee under the 
construction contract hereafter referred to until February, 
ISS6, a period of a little over four vears from the delivery 
of said mie morandum an never in a Lh pavinenit on 
the stock, nor was the 1 tot the sale ever me ntioned 


} 7} ' ’ ’ ° 
between tiie apprer And Obphpetient rom the time the 
wm he ai a", 
DWIMIOTAUIIUT Was Chelly Cred t i about the lst (| keb- 
ruarv. ISSG. In the summer or fall of 1SS2 1t was de- 
: } | ‘ , , , ’ ° 
termined to extend the W ineton and Hlope Railway 
, ; wan 97 ; ’ i. : ’ ’ ty wat | " 1) lie 
SEP CES LEP TOOL TID al COMLELLILTUEIUS 1 e" thi i bit? (irom tive nalan 
ferritorv on the western er of Arkansas to the 
11) \é ' ? yt | rr} ry yr nt i 4 >t] ‘yr 
otra “lhoahhal ritie {oil Lil ™iPti tines Pep, eae’. rid iol rit Dufr- 
’ ‘> 
pose two companies were incorporated on the 15th of 
September, 1882, by th stockholders of the Washington 


and Llope Railwav Company (One of these. the Ar- 
i ‘ 
kansas and Louisiana Railway, extended from Hope in 


= 79 

a southeasterly direction to t ine between the States 

of Arkansas and Loutsiana The other. the Arkansas 
7 igo epg ef egoae 

and Indian Territory Railway, extended from Waslhing- 


ton ma nortliwesteriv direction to the line of the Indian 


S 


Territory. For the charters of these two companies see 
Exhibits D and E, Record, pp. 24 and 26. 

About $62,000 of stock was subscribed in each of these 
companies, but none of these subscriptions were ever paid 
except what was paid by the appellant; and no stock 
was ever issued Ol} the subscriptions, 

Deposition of J. D. Beardsley, Ree., 157. 
” ” R. B. Williams, “~ 229. 


On the 18th day of September, 1882, the Washington 
& Hope Railway Company sold its property, rights and 
franchises to the Arkansas & Indian Territory Railway 
Company. The following is a copy of the material parts 
of the contract: 


“ Whereas the party of the first part is authorized by 
the laws of this State to sell and the party of the second 
part to purchase and operate the line of railroad owned 
by the party of the first part, and it is believed a sale 
will be beneficial to the stockholders of each corporation 
and to the public: Now, therefore, this agreement wit- 
nesscth that the party of the first part, in consideration 
of the issue to 1 1 thie party of the second part of one 
hundred thousand dollars of its paid-up capital stock 
and of the agreements of the party of the second part 
hereinatt: r contained, have granted, bargained, and sold, 
and doth by these presents grant, bargain, sell, assign, 
transfer, and CONVEY unto the party of the second part, 
and to its suecessors and assigns, all and singular its rail- 
road, including its rights of way, road-bed and _ tracks, 
switches and side tracks, turn-tables, water-tanks, depot 
buildings, freight-houses, engines, tenders, cars, trucks, 
and all rolling-steck of every kind, and all material of 
every description on hand for the purpose of operating, 
repairing, or running said railroad, all the lands donated 
by the State of Arkansas to the party of the first part by 
an act of the General Assembly entitled, ‘An act to be 
entitled an act to donate certain lands to the Washington 
and Hope Railway Company,’ approved March 5, 1879, 
and more particularly described in a certain deed of con- 
veyance executed by Thomas J. Churchill, Governor of the 


y 


State of Arkansas, on the 50th day of January, A. D. 1882, 
and which is duly recorded on pages 494 and 495, in vol. 
No. 13, of the reeord of Deeds and Mortgages, in the office 
of the circuit clerk and ex officio recorder of Hempstead 
county; and also such lands as may hereafter be conveyed 
to the party of the first part by the Governor of the State of 
Arkansas under said act Ol the General Assembly afore- 
said, together with all other personal property and all 
real estate owned by the party of the first part and situ- 
ated in Hempstead county, inthe Stateof Arkansas or else- 
where, and all the rights, privileges, and franchises con- 
ferred Lbpron the party ol thi first part by the weneral 
statutes of this State for the Incorporation of railroad com- 
panies, including the exclusive right to own, operate, 
and maintain a railroad between the towns of Washing- 
ton and Lope, in Il mpstead county aforesaid ; to have 
and to hold the above-described property, franchises, 
lands, and appurtenances unto the said party of the 
second part, ana iS successors and ASSIGNS, And the 
party of the second part fo} and in consideration of the 
aforesaid conveyance hereby avrees that it will prey ott 
and discharge all debts and liabilities of every kind due 
and owing or to become dur DY the party of the first 
part. 

At a meeting of the stockholders of the Washington 
and Ilope Railway Company, held on the day the con- 
tract of sale was executed, for the purpose of ratifying 
the same. it was resolved that the stock ol the Arkansas 
and Indian Territory Railway Company be distributed 
among the stockholders in proportion to the amount of 
stock by them severally owned in the Washington and 
Hope Railway Company, and that the organization of 
said company be dissolved (Ree., 50), and all the stock- 
holders at the same time executed an agreement in writ- 
ing accepting the aforesaid stock of the Arkansas and 
Indian Territory Railway Company in heu of their hold- 
Ings In the old company (Ree., o2 

On the 17th day ot May, 1883, the Arkansas and Indian 


Territory Railway Company sold out to the Arkansas and 


Loutsiana Railway Company upon the same terms and 


. | 5, a : ti Se 
consideration as it had purchased from the Washineton 


’ . ? ' ' } . ’ 

Washineton hid Per ik gens \ { ’ ' 1} \ i my t* copied. 
’ ap > Pi ae 

Ps lexhiibit UU. Ree.. edd. 


oe | | ie = | 
Phe stoekholders of the Ark - and Indian Territory 


, <r ’ ' ' " ’ . ; " _— 
Railwa Company executed | rrecnTiehHt Ib Writing 
’ | . ; ’ ’ ’ : : , . 
acknowledeine rhe «beg rv to tThem.an Mmrniiving their 
‘ eye , , j oT if ; i) ; | —" ; j . | sel say ‘ 
acce plance Ot. en it 2 ny {) erie. i ; Lae i tt) \) \ llsiis 


Down to rhLdS Lite } nm pe <1] Loy paid 
for im either of said ¢ Pibprtliles, ONE tine the SLOODOO 
issued to the appellant (including a few shares to the 
directors) unde thyge 4 sir ) te t «yi iS, ahove 


bit ntioned, and thiat issued DOV Lie DUI isi Cot panies, 


ana Llope Railway. 
Every one connected with the road, including the ap- 
pellee. had know | deve (>| thas “¢ Trabsiers, aha assent | Lo 


thi Mh. 


(1) thie wae Ay (>| May. ISS5. a eo} struction eontract 
was entered into between appellant and the Arkansas «& 
Louisiana Railway Company, of which the following is a 
COPY. 


7 Whereas the said 3. 1), Beardsley, under ah acTee- 
ment with the Arkansas and Indian Territory Railway 
Company, has changed the gauge of ten m t ro: 
between Tlope, on the St. Louis and lron Mountain Rail- 
wav, and the town of Washington, to a standard gauge 
and relaid the same with o6-pound and 6GO-pound iron 
rail, and has replaced most of the narrow-gauge ties with 
good standard guage ties, Which ties, with all the iron 


rails, fastenings, spikes, &e., he has furnished, and he has 


ome 


—-— ae 


—_— 


L] 


also construct d for the said Arkansas and Indian Te rri- 
tory Railw 1\ about thre anda halt miles of new road-bed 
between Hope and Washington, and some seven or eight 
niles of new road-bed northwest of Wash het nm. and has 
laid, surfaced, ina finished about three rile sof n \\ road 
northwest of Washington, using thereon good and sufhi- 
cient standard-guage ties and an iren rail of 56 pounds 
or §)0) pounds to thre vara. white fh Ties, rails. with tlh spikes 
and fastenings, &e., the said J. D. Beardsley has furnished ; 
on account of this and other work done, and this and 
other material furnished, the said Arkansas and Indian 
Territory Railway Company has delivered to said J. D. 
Beardsley filty of its first-mortgage bonds for the sum of 
one thousand dollars each. and all the balanee for all 
work do ished by the said J. 
D. Beardsley for the said Arkansas and Indian Territory 
Railway Company is vet due and unpaid ; 

“And whereas, by deed dated May 17, 1885, the 
Arkansas and Loutsiana Railway Company purehased 
and acquired the said Arkansas and Indian Territory 
Railway, together with its franchises, rights, privileges, 


’ 


; 
mnt ior All MMe! Bitte: 


and all its property, real and personal, and it was a con- 
dition of the said purchase that the said Arkansas and 
Louisiana Railway Company should assume and pay all 
legal debts and halbilities and discharge all obligations 
of the Arkansas and Indian ‘Territory railway 


* Jnd whereas the said Arkansas and Loulsiana Railway 
Company has authorized an issue of its stock to an 
amount equal to twenty thousand dollars per mile for 
the ( ntire le neth of it rejecred road, iToun the line of 
the State of Louisiana to the line of the Indian ‘Territory, 
and has authorized an issue of bonds to an extent of 
fifteen thousand dollars per mile for the entire length of 
its road as aforesaid, which bonds are to bear interest at 
the rate of five per cent., and are to be secured by first 
mortgage on the road, road-bed, and all the property 
and franchises of the company: and the Arkansas and 
is] v Company has authorized and directed 


Louisiana R 
AOUISTOTA bealiiwa 

e ! 
lis president nei secretary to contract ior the construc- 
. : 2 . } s] ' ~ ae LJ } 
tion of its s ud road paving ior, i Dossibie, in the 


stock and bonds aforesaid, all of which will appear by 


reference to r eords of the compat v Now, the repore, this 
contract is made: The said J. D. Beardsley, for the pay- 


12 
ments and considerations hereinafter set forth and ex- 
pressed, covenants, undertakes, and auerees as follows: He 
is to replace all the narrow-gauge ties remaining In the 
ron betwee Cll Hope and Washington with coo standara- 
gauge ties and put the road in good order for business. 
He also undertakes to proceed at once to grade, build, 
and complete a section of the road from Washington 
northwest, a distance of from fifteen to twenty-five miles, 
to such point as may be designat d on the present loca- 
tion or an extension of it. He is to procure at lis own 
Cost good ties ot white or post oak, to be elelhit fect long 
and not less than six inches thick, and to put on the same 
iron rails not less than 56 pounds to the yard, and equal 
In quality to the rails now laid upon that portion of the 
road now under iron. 

“ He is to furnish spikes, fastenings, and all necessary 
materials, and lay the road, align and ballast it, and 
furnish it in good condition tor trattic. lie is also to 
grade and construct all necessary sidings, using upon 
them the same kind of iron and ties, and putting them 
In as good condition as the main track, and he 1s to 
build and finish at each station a good and acceptable 
depot building, which ts to become the property of the 
company; and, in addition to the before-mentioned un- 
dertakings, he agrees to return to the Arkansas and 
Loutsiana Railway Company for cancellation the fifty 
bonds of the denomination of one thousand dollars each 
heretofore paid him by the Arkansas and Indian Terri- 
tory Railway Company on account, and cause to be can- 
celled the mortgage heretofore made by the Arkansas 
and Indian Territory Railway Company on its road-bed, 
road, franchises, &Xe., to the end that the mortgage to be 
made by the Arkansas and Louisiana Railway Company 
may be a first lien upon the entire road and road-bed 
from the line of the Indian Territory to the line of the 
State of Louisiana. 

“The said J. D. Beardsley further covenants and agrees 
that he will continue to construct and finish the road 
which it is proposed to build in the State of Arkansas, 
under the charter of the Arkansas and Louisiana Rail- 
way Company, or under the charter aequired by the 
purchase of the Arkansas and Indian Territory Railway 
Company, as fast as the company may desire him to do 


13 


So, furnishing the road in good eondition for traffic, and 
putting up at each station good and sufficient depot 
buildings, and building all necessary buildings, bridges, 
culverts, and cattle gaps, but it is not intended to in- 
clude round-houses or machine shops as hecessary build- 
Ings. 

“For the performance of this contract by the said J. 
DD. Beardsley, the Arkansas and Louisiana Railway Com- 
pany agree to pay him as follows: For the work done in 
changing the gauge of the road from Hope to Washing- 
ton, and changing the road-bed and constructing three 
and one-half miles of new road-hbed south-east of Wash- 
ington, and in full for all material furnished and for all 
work done for the Arkansas and Indian Territory Rail- 
way Company southeast of Washington, including the 
hew depot at Washington and the siding at Washington, 
and also for the surrender of the fifty bonds of the de- 
nomination of one thousand dollars each for cancellation, 
heretofore paid to him by the Arkansas and Indian Ter- 
ritory Railway Company, he ts to have— 

“First. All the lands granted by the State of Arkansas 
to the Washington and Hope Railway Company, or that 
may hereafter be conveyed under the law for that pur- 
pose approved March 5, 187%, entitled ‘An act to be 
entitled an act to donate certain lands to the W ashing- 
ton and Hope Railway Company. 

‘Second. lle Is to have all tha lioht ralls, spikes, bolts, 
and fastenings that were used upon the narrow-gauge 
road-bed of the Washington and Tlope Railway, and also 
all the rolling-stock and personal property of all kinds 
acquired by the Arkansas and Indian Territory Railway 
Company by purchase of the Washington and Hope 
Railway, and bv that COTTLPATLN sold to the Arkansas 
and Loutsiana Railway (Compal , subj ct, however, to 
the payment of whatsoever balance may be due the St. 
Louis lTron and Bolt Company of St. Louis, on account 
of the purchase of material by the Washington and 
Llope Railway ( om pans 

‘Third. The Arkansasand Louisiana Railway Company 
shall deliver to the said J. D. Beardsley the sum of one 
hundred thousand dollars par value of the paid-up capital 
Lov k of this cot pan’ and the { irther sum of one hun- 
dred and hiity thousand dollars of the first mortgage 
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tiing an question or dispute 
tract between the parties 
nation and accept- 
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( | beyond appeal as 
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“It is also agreed that said J. D. Beardsley may asse- 
ciate with lumself other parties under this contract, and 
may assign to them such interest as he may think proper, 
andthe Arkansas and Louisiana Railway Company, upon 
proper notice of such assignment and proper evidence 
that itis made in good faith, will recognize it and con- 
sider the party to whom such assignment is made as 
a prineipal under it.’ 


Under this contract the road was extended by appel- 
lant from Washington to Nashville, in Tloward county, 
a distance of about sixteen miles, and was operated by 
him as lessee from the date thereof until the date of the 
rendition of the deeree in this cause. The appellant did 
some work in the fall of ISS2. tn relaying the track and 
widening the gauge of the old road between Washington 
Washington m the direction of Nashville. This work 


was done under an agreement with the Arkansas and 


ana [Tope, and in grading a few miles northwest from 


Indian Territory Railway Company recited in the con- 
struction contract of May LS, ISS:} The money and 
material used in doing said work was obtained by appel- 
lant from the St. Louts, Tron Mountain and Southern 
Railway Company under an arrangement made In July, 
1sS82. 

On the 4th of August, 1885, the appellant assigned a 
half interest in the construction contract to one George 
C, Smith for the benefit of the St. Louis, [ron Mountain 
and Southern Railway Company 

“Exhibit H,” Ree., 6S. 
Deposition Tu. ardsley, Ree. 146. 
Deposition of R.S. Hays, Ree., 255. 

Appellee alleged in his byl} that aiter the execution of 
the memorandum of sale dated January 1, 1882, he and 
the appellant worked together harmoniously and in full 


contidence with eaeh other. and succeeded in completing 


J 
- oe oy 


vive him double the amount which appellant was receiv- 


ly 


a first-class narrow-gauge railroad, all iron, im full opera- 
tion between the towns of Washington and Hope, it being 
well understood and agreed between them that appellee’s 
interest in all of said property was one-third thereof, and 
appellant's two-thirds: that the road berng in this eondi- 
tion, and owing but a small debt, appellant and appel- 
lee. alter full COS Itation ana irecment, concluded to 
change the gauge of the road and make it uniform with 
the gauge of the said St. Louts, Tron Mountain and South- 
ern Railway, with which it made connection at the town of 
Hope, and to extend the line of road, provided they could 
make the hecessary arraheectis nts for mioney to Curry out 
that plan with the St. Louis, Tron Mountain and South- 
ern Railway; that said arrangements were made soon 
after said memorandum contract was executed and the 
work of changing the gauge commenced; that soon atter 


this the chp yo Nant, acting for limselt and appellee, tli- 
tered into a construction contract with the board of di- 
I't etors of the Arkan- isan Lo Lisiadhli Railway Company, 
the terms and conditions of which appellee could not set 
out; that appellee, reposing the utmost confidence In 
appellant, did not even read said contract, but joined 
with the other members of the board of directors (if he 
were at that time a director) in rat fving the same: that 
in all matters pertaining to said railway and its proper- 
ties appellant acted hor hime lf and as ti ustee fol appellee 
without any change in their re spectiyv rights or Interests, 

That about the month of Dee miber, ISS., appellant 
arbitrarily assumed the title of lessee and general man- 
gree, and rave il] yy ar & the titl Of master of transporta- 
tion. having before that time. in the month of Dec mber, 
ISS3, arbitrarily fixed his own salary at $200 per month 
and that of appellee at S1LOO per month: that appellee 
protested against this arrangement for the reason that 


he beleved the wmMmouhts ought lo be reversed SO as to 


IS 


ne, if the salaries were to he proportioned to the amount 
of labor and skill devoted by each to the work, but that 
he took no active steps to correct the matter, beleving 
that it would be satisfactorily adjusted between them 
when the work of constructing the railway to its termi- 
nal point should be completed, and because he recog- 
nized the fact that the road needed all its miohey lor 
construction and to meet its abilities. Tle further states 
that after lis purchase of stock he and the chy ope Hatt, 


having full confidence in the integrity and good faith of 


each other, kept he hooks of account as between them- 
selves, buat eel took ion this revenues of the busin =, 
from time to time, Whatever Was necessary for the actual 
Wants of himself and fiamiiby, and no more: but in Janu- 
ary, ISS4, they concluded to employ an auditor and keep 
accurate accounts of all the affairs of the COMPANY, which 
has been done since that time, and is still done. He 
further charges that the appellant, in all transactions 
connected with this business was an active agent and 
trustee, first of the said Alderman and afterwards of the 
appell e, and that the directors of said corporations, Coli 
mencing with the Washington and TLope Railway and 
ending with the defendant railway, i cognized the appel- 
lant iis the owner of all the Property of said corporation 
for himself and as trustee, first for the said Alderman 
and afterwards for appellee. 

Appellee does lhe pretend La have miacde any pavinent 
on the stock which he claims toshave purchased, nor does 
he offer to prey for the same. lle charges the appellant 
with having converted ta lis lise some of the one yvs 
derived from the sale of property which he claims and 
Which appellant denies belonged to the corporation, and, 
among other things, prays that an account thereof, and of 
all the property of the railway company, be taken and 
ascertained : that he be decroed a tenang in common with 


appellant in the said railway and all property connected 


Is) 


therewith to the extent of an undivided one-third interest; 
that appellant be decreed a trustee for appellee in the 
construction contract, and that the president and secre- 
tary he required to issue and cl liver to appellee certifi- 
. cates of stock for one-third of all the stock earned under 
| sald contract. 
The material allegations of the answer of the appellant 
, are as follows, Ree... 4. OF Re 7 


“In the latter part of the year IST, or early in 1880, 
respond nt complet 7 thir lay prigr ai thre track of the Wash- 
ington and Hope Railway, the greater part thereof being 
constructed with wooden rails or stringers. It soon be- 
came apparent that the road could not be operated with 
such material without constant expense and outlay result- 
Ing from the rapid wearing out of the wooden rails, and 
during said vear respondent procured iron rails with 

whieh he relaid “idl track soon aiter the relaying and 
-k< completion ol site track Hs aioe biel the road Wiis formally 
‘s accept d by the directory 

“At this time the capital “tock of said corporation was 
$45,000, and upon the completion and acceptance by said 
COTIPMANY ot <td road His nfore- ried the directors caused 
the same to be valued by a committee by them appointed 
for that Purpose, Phe “ihiile Viis ippraised ut S 100.000. 
and thereupon the stock of the company was Increased 
to that sum, and pattd-up certificates of said stock were 
issucd to respondent for himself and the said Alderman, 
save a few shares reseryve | ana Iss d to members of the 
directory for the purpose of rendering them eligible as 
directors. Said road Wits © ena pode ted iis aforesaid bye fore 
the complainant Cite to Washington, and it Is not true, 
as alleged, that he partie prea din the construction thereof. 

* Defendant further represents that the said Alderman 


‘ had contemplated removing to Llempstead county, in this 
* 4 : P 
4 


State, but inthe vear ISSL he coneluded to remain in 
Ohio, and thereupon hecar anxlous to clispose of his 
stock ae the Washington ane Hope Railway Company, 
and several times wrote to respondent asking him to 
purchase the same, which he declined te do tor the rea- 
“Ol that hie did het have the means hecessaryv to make 
the purchase. The road Was ID debt and the earnings 


thereof were at the time very heht: but about the — 
day of . ISS, Li fendant learned that the seid Alder- 
man was proposing to sell hi 
the Texas and St. Louis Railway Company, which was a 
corporation COUSTPUCTING © harrow -cuave railroad in) this 
State to be Operal din competition with the St. L.. [. M. 
& S. Ry, upon which road the Washington and Hope 
Company was largely cle ye nedent. 

ws Defendant knew sAd COMPANY and the president 
thereot could command large ipital, and Wiis feartul 
that if he acquired said stock it would prove prejudicial 
to respondent’s interest. Wherefore and solely in con- 
sideration ot <td Mniormattion he Wrote at once to the 
said Alderman proposing that he would) purchase his 
stock for SL2Z,000 if he would sell it to him on a credit. 


Ifis proposith ) Was aecepted by [ile eile Alderman. and 
hie ther Upon became the purchaser nicl ower of said 


STOCK. 

“And the defendant dentes that hy made said purchase 
or that he everat any time had any correspondence with 
the “ad Alderman tite vara Lo the purchase of sila 
stock al the Peau stor thie sol] itation ol the COTM leint- 
ant, or that he ever at TAN inne prior or subsequent to 
ssid purchase hisvel Aahnvy conversation or consultation, 
agreement or understanding, with complainant with 
Linas If had auhv CoPr- 
respond nee with the sard Alderman on the subject re- 


" : a j j 
regard thereto, and if complainant 


spondent is not aware of it. 

“Further answering, respondent says in the fall of ISS] 
he received a letter from the complainant, written in Cali- 
fornia, statine that it Was comme east and requesting 
respondent to meet him in St. Louis. Respondent and 
complamant bad not met for several vears, and desiring 
to meet his brother oO In. he went to St. Louis at the ‘Lp)- 
pointed tin nial I urd 7 rroonna him that he Was vomng to 
New York (‘ity 1) frint tre rahee Of some <cheme or cnter- 
prise Which he then had on hand. Nothing whatever 
Was said or intimated at said meeting in regard to com- 
plainant’s becoming in any manner connected with said 
road. Lvespondent advised him ct the ditheultires he 
had been laboring under forthe want of more means, 
and he volunteered to express the belief that he could 
procure for respondent the money he needed in New 


iiis stock to the president of 
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York. Having made fruitless efforts in that diree- 
tion himself and failed in) the accomplishment ot his 
object, respondent Very seriousl\ doubted complainant's 
ability to effect anvthing, but told him he would be glad 
if he could do so. Atter he arrived in New York com- 
platmant Wrote to respondent for information about the 
road, the country, NC., Which was sent to him: but, iis 
he expected, nothing ever came of tt. 

“And he denies that th complainant went to New 
York, as alleged, al lis suvevestion of ~<olicitation, or that 
there is anv foundation for the allegation in that behalf 
In said bill other than the taets hereinabove stated. 

“ Defendant further r pore sents that soon after complain- 
ant had gone to New York tn the fall of ISS1, as herein- 
before atlleged, he recelve d il le tter trom iti stating that 
he heal hot succeeded Inaccomplishing anything it) New 
York, referring to lis personal Interests, ana Was out ot 
THPOries ane requested defendant to vive him employ- 
ment. Respondent Hhnswere | his letter declining to elie 
ploy him. Soon thereatter he received another letter 
from complainant Importuning him to « miploy him ana 
proposing to work ior = Vents “Hive dollars po r month for 
the sake of obtaining il SUD peor lor his family. Respond- 
ent did not wish to employ complainant, because the 
means at his command were extremely limited and he 
did not need his services, and besides he felt it better for 
other reasols that hi should hot do so, but he could hot 
under the circumstances resist lis appeal, and he wrote 
to him to come to Washington at once, which he did, 
and went to work at the aforesaid salary proposed by 
himself and renade red efficient service. [le continued in 
said service at said salary until the Ist dav of Decem- 
ber, ISS35, when responce nt advanced his salary to S100 
per month. It is not true, as cable eed, that complainant 
objected or protest d against the amount at which his sal- 
ary Wiis fixed : onl the COnTrAary, he thanked re SprOTl lent 
for advancing it as aforesaid 

“Soon alter complainant cimme to Washington, and Cli- 
tered inte the service of the det rnlant iis aforesaid, ana 
after he learned that cle te ndant had purchased the stock 
ot Vinton Alderman, and owned the ereater praurt ot the 
stock of the Washington and Hope Railway Company, he 
ly gan to importune defendant to sell him a part ol said 


stock. represe ntine Teast it =til] had nite rests in California, 
from which he expected to realize monev with which he 
could pay forthe same. Defendant did not wish to sell him 
the stock, or believe that he would be able to pay for the 
same. but tinally. upon his urgent solicitations, consented 
to sell him thirty-three thousand two hundred and fifty 
dollars of said) stock for the sum of eight thousand dol- 


hicé i 
lars, and inasmuch as he Was pavilige dnterest on lis 
| : | 7 
purehase of stock Trom the sare Alderman, and was real- 
Zine ho dividenas thereon, te thought it was but just 


that complainant should pay liom interest from the date 
Ol Siie pure hase, and sostipulated. It was further agreed 
that the stock was not to be delivered to complamant 
until he should have paid therefor. On the dav after he 
ir md serres | Tey Dal 1 “tiled satie, chede bieteett wrote and deliy- 
ered to complainant the memorandum copied tn his bill. 
iid sale was not made in pursuance of anv previous 
aevrecmMcht], or Ulaet ti oer Ci lhiistiabices, or with 
anv other understanding than as herein stated. That 
from: that time until some time toe the nrowth of January, 
ISS6, when complainant became offended with respond. 
ent. the thiatter of sata saie Was hever Hientionedt or al- 
lode Tod treet Weed thier Conipelatnene chic not, during 
all said trea as roffer to pavoa cent on said pears liaise, 
And respondent know pe that tre level filed le) realize 
Hyavibibhe from tits allewed + tj mitne, and Wiis without 


i ] } ] 
Prieeiilin top porn \ cor’ Laie —iTiic’, stl} ss i he liad abandoned 


it seniel lewd datmself censed to think of i 

That during said) pertod commpliunant was tn the em- 
ployment of defendant upon a salarv, and while it ts 
t oa Virtuabol shnael efthicient “{ rvice in 
the construction and operation of said road, it was no 


mire than Wills rendered Ly\ thy Cobia r cniploves in) their 


respective stations, and is usually rendered I) persons 
sppatbarts emiploved mp other rabtroawds 

i W hile itis true that complainant and defendant crcot 
tlong harmoniously during said time, and frequently 
consulted together as to sueh matters concerning the work 
Of Constructing onbhe Operating “snd reoedl gs Is usual ana 
necessary tor jr Pseiis Chevaved i such dutt — To lo, it Is 
not im NV Phkatbater Erte that they ever consulted toget he r 
as persons jomntly interested in the property or stock of 
srid COPLEY, nor was it ever TH rstood or nereed mn 
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the remotest degree, either by complainant, or this re- 
spondent, that complainant's Interest in said property 
was one-third thereof and defendant's interest two-thirds, 
as alleged in said bill. Respondent never, before the 
month of lebruary, ISS6, W hen such a claim was for the 
first time sel up by complainant, iis hereinbefore stated, 
heard, or thought of such a state of affairs as that al- 
leged., 

“It igs not true that respondent consulted with com- 
plainant as a joint owner or as one jointly interested In 
site property as to the policy ol extending said road or 
widening the gauge thereof. In the summer of ISS2 
respondent ascertained that the est. Lous, lron Mountain 
and Southern Railway Company would aid him in ex- 
tending the road, and it was at once determined to pro- 
ceed with the extension thereof. This purpose was the 
subject of frequent conversations and consultations among 
the directors, by whose Action and co-operation the 
changes that were effected in the organization of the 
corporation, with the view to such extension, were made. 
Complainant was not a member of the directory and was 
not consulted by the respond ht or any one else, so far 
iis he knows, as to the policy of the extension. As to the 
niatter of the widening ot the riuce of said road if Wiis 
determined upon by respondent, as he now remembers, 
during an interview with R.S. Tays, the first vice-presi- 
dent of the St. Louis, Lron Mountain and Southern Rail- 
way Company, at St. Louis, in the summer of 1582, and 
When complainant was at Washington, Arkansas, several 
hundred miles away. 

“Further answering, defendant says it is not true that 
he, acting for himself and complainant, entered into a 
construction contract with his co-defendant, and he states 
the facts in that behalf to be that after the acquisition 
by the Arkansas and Loulsiana Rathway of the property 
and franchises that had formerly belonged to the Wash- 
ington and Hope Railway Company, and after it had 
been determined that said road should be extended, the 
directors looked ‘exclusively to respondent for carrying 
said Purpose Into ether a and in order to enabl iis well iis 
to Induce him to do so a construction contract Was enter d 
Inte between respondent and his co-detemdlant, the Arkan- 
sas and Louisiana Railway Company, the terms of which 
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eontract With the company wtille holcineg Hat position hie 


wither W irom the aires LOry, nied ifie complainant, who 

Ws} - threor ne at the tlie said contract Was entered Intoa 

director in said company. well knew and understood the 
| 

uurpose for which respondent withdrew from the diree- 


That on the 22d dav of May, 1885, a contract was 
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\s before stated, complainant was, at the time said 


econtract was entered inte. a director in said company. 
i . 


SOC SEPT of stock hh ne bec msued im his hate MW 
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Order to quatiiyv tithi to aet th that Capaeity. ane he Was 


present ut Lhe’ Clb <td contract Was entered inte. lieved 
full knowledee of the terms thereof. and voted upon and 
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thousand dollars ot bonds, all of which have heen liv- 
potheeated to the St. Louis, [ron Mountain and Southern 
Railway Company, as hereinbefore alleged, and with the 
money ana material so obtain 7 respondent has extended 
sald road to Nashville. 1n) Lloward county, Arkansas, has 
converted the same into the standard gauge and has re- 
placed the iron on said track with a heavier and better 
quality of iron. 

* And respondent alleges that at the time said contract 
was entered into between him and his co-defendent, and 
during all the negotiations for means with which to carry 
on said work, and during the progress of said work there 
Was never in his mind any thought of associating com- 
plainant with him in said contract, nor was there ever 
the shieht <t intimation on complainants parr that he 
had or expected to have any interest whatever therein. 
Complainant well knew that he could not legally, being 
il director in “id COTMPAnY, be |) irty personally to ssid 
contract. Ile knew that respondent had withdrawn 
from the directorv in order that he might be enabled 
lawfully to enter into said contraet; and he likewise 
knew that if it had been the intention to associate him 
with re spondent It) the eontract there head by Cli leo ob- 
Stine ‘le to I Is Wit lidraw 1 mr Jrom thi dq] rt CLOT ais re “| M mniad- 
ent had done and becoming }) irTt\ theret . 

ot lefendant, further answerlhe, alleges that the orig1- 


nal Construction Ana The extelistotl of sulea rr ad ana the 
9 . . ’ 7 ? 

change in the gauge thereof has been etfeeted by and 
through his efforts and the negotiations by him set on 


accomplish that it sult. \\ baile he has “al all times had 
the full ani hearty CO-OpDeCTUALLOEL Of the clires tors in what- 


i 


foot tor the PUTpPose ot raising the means nec Ssary LO 


SoOcyer he thouglit necessary to be done by them, said 
road has heen Constr ted canicl equipped by lis sole and 
unaided eflorts 

“It is not true that respondent was ever recomnized by 
the directors of the Washinet 23 ana Lope Ratlwav ¢ ‘Ole 
pany or of lis co-clete neat asa trustee for the complain- 
ant in respect of said property or the construction con- 
tract, or that anv officer of either of said coTpuabies ever 
heard ot the claims advanced by him in that rr a et or 
of any claim on his part of an interest of any kind in 
said property until a very short time prior to the institu- 
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Assignment of Errors. 

The Court below erred In its construction of the COn- 
tract of January 1, ISS2, set forth in the bill of appellee 
Oli prigre SIX oft the record 

In) allowing Toy shpoyn llee anv of the sums or ttems of 
account mentioned and set forth in its final decree in 
this cause. 


The Court below should have decreed against appellee 
and LISINISS¢ (| his bill ol complaint 


ARGUMENT. 


First. What is the character and legal effect of the 
writing relied on by the appellee? Was it an executed 
contract oO] sale, or Was It an exe cutory agreen nt to sell 
upon pavment of the amount specified ? 

Did it, at the time it was delivered to the appellee, im- 
pose a mutual obligation binding on both parties ? 

We submit that the memorandum must be construed 
as executory. It is true it recites that the stock 7s sold 
to r. r. Beardsley and belongs he) him, but these words 
must be construed in connection with the entire instru- 
ment. The true construction is not to be fonnd in any 
particular provision contained in the Instrument, dis- 
connected from all others; but in the ruling intention of 
the parties gathered from all the language they have used. 
It is the legal effect of the whole which is to be sought 
for. The mere form of the instrument ts of little account. 

Hervtord v. Davis, BU. S., 383=—t=— 
fot y =a) 

The se Ol the word * sold r it} thi contract of sale does 
hot hece ssarily make the COnNLTACT AN ¢ Kecuted Ole, That 
language miust be construe in) connection with the rest 
of the instrument which must be taken asa whole 


Anderson v. Read, 106 N. Y., 044. 


Let us examine this instrument as a whole: its lan- 
guage is as follows: 


| hold of the stock of the W. & Tk. Railw AY ( ©.,, 
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be a reasonable construction to hold that the appellant 
intended that a transfer should be effected and the title 
pass out of him before the recerpt of the price. The more 
reasonabl and we think the obvious meaning Is that the 
two acts were to be performed <imultaneously and within 
a reasonable time. They were concurrent and dependent 
conditions. If this is not the true construction of thi 
paper, then the latter clause is devoid of any practical 
meaning or effect. 


a Where the buyer Is by the contract bound to do any- 
thing as a consideration, either preeedent or concurrent, 
on Which the passing of the property depends, the prop- 
erty will not pass until the condition be fulfilled, even 
though the coos iay have by (Ti ictually delivered into 
the POSSeSS1On of thre buve r _ 


i? 
’ 
' 
‘ 


Deny. Sa. (2d edl.). pr. 2d 


See 1 Pare. Cont. (7th ed 


yd (Note € 1) et ser. 


This rule was cited with approval and applied toa 
contract somewhat stmtlar in The Elace Cotton Cases, 22 


Wall., LS0. 


Thy eontract in that cise rr tf (| ~ We have this ist 


**% 


to be at livere | af thy beat) anit i! If Adame. and to be 


oO} July, ISO.. wold nite \Ir ¥ saan 6s y) of cotton. ete 


paid forwhen weighed, Mr. L. agreeing to furnish at his 
cost the bagging, rope, and twine to bale the eotton un- 
sinned: and we do acknowledec to have received. in 
order to contirm thi eontiract, Live Sun of thirty dollars ‘g 

lt was contended that this was an ex euted contract 
and changed the ownershipof the cotton. But the Court 


held, notwithstanding the recital of an absolute sal that 


the ownership did not pass without delivery and without 
payment. That the contract was entire and so long as 


} | 


something re rained to be clot tide it. it Wis hota com- 
pleted sale The Court sa that no sale LL pron credit was 


intended. There was, therefore. n » TOUS) whiy the Vecri- 
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dor should part with anything before the purchase money 
Wiis paid or tender d. The possession Wis certainly re- 
tained. The principles upon which this case was decided 
apply \\ ith equal force Lo the Case How before the (‘ourt : 
here it was contemplated: that the appellant should re- 
tain possession of the stock; that it should remain in his 
name; it was not to be delivered until paid for. This 
stock was not distinguishable from other stocks held by 
appellant and it was het contemplated threat there should 
be sth change of pOsse “ston or transter made 7) the stock 
until payment was made. These facets are obvious and 
undisputed. It is likewise true that no sale upon credit 
was intended in this case. The provision in regard to 
Interest does not indicate such an intention ; the appel- 
leant had himself recenth urchased the stock LLpOnd ¢ redit, 
and that provision was intended merely to indemnify him 
against What he would have to pay on that account, be- 
tween the date of the contract and the time of its con- 
Stlbmation yy the parvinnenyt ana cle livery of the stock to 
the chp oy Hee, 

In the case of French v. Hay, 22 Wall, 251, the ques- 
tion arose as to the legal effect of an instrument in sub- 
stantially thas following form: “For and in considera- 
tion of the sum of 85.000 with interest from this date, J 
herve hy assign and framsser to James reneh all the judg- 
ments, notes, or « laimos, ete.. tw Ly hye le by the said Freneh, 
his heirs, and assigns as his individual property, upon 
payne hon vine af the ahove mentioned. sum of LLL tli 
interest from this date” This writing was signed by Hav 
Alone. Accompanying it was a power of attorney from 
Hay to French authorizing him “for me and in my 
hame” to sell, collect, pledge or otherw Ise dispose of the 
same as fully as if they were his individual property. 


The object of the power Was 10 vive French the control 


of the judgments and claims, as they were incapable of 


manual delivery, but not in his own name. 


~~2- . 
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The Court held that this instrument was, at most, but 
an executory agreement of assignment. That the utmost 
effect that could be given tothe two instruments was that 
they amounted to an offer that if French would pay the 
$5,000 he should be the owner of the judgments. The 
transmission of the title and the payment of the price 
were intended to be contemporaneous. The Court laid 
some stress upon the fact that the Instrument was signed 
bv Hav alone, and that it was not averred that French 
had promised to pay the $5,000. The words of present 
assignment and transfer were stronger in the instrument 
the Court was construing than are those contained in the 
instrument now before the Court. That paper, like the 
one now under consideration, expressed no time at which 
the pavinent Was to be made. The power of attorney 
showed that Hay intended to retain the judgments and 
claims in his own name, but it placed the same wholly 
within the control of the vendee. The instrument ex- 
ecuted by the appellant also shows an intention to keep 
the stock in his name, but does not clothe the appellee 
with such powers of control as were conferred on French 
by the power of attorney. There is a strong paralle| 
between these instruments; the intention was not ex- 
pressed in direct terms in either, but had to be gathered 
by construction Upor examination of all the provisions 
contained in the several writings. 

The principal reasons that influenced the ruling of the 
Court, were the facts that French did not sign the paper 
and bind himself, that no time of payment was fixed, 
and, that it was evident from the power of attorney that 
Hay intended to hold the securities in his own name un- 
til the consideration was paid. The same intention In 
these particulars is equally clear in the writing under 
consideration In this case, 

First. The price to be paid is fixed, but no time of pay- 


ment is expressed, 


oe 

Second. The appellee IS hot a party ic thas Instrument: 
anil 

Third. The language platy indicates that the stock 
was to stand in appellant’s nanie until paid for. 

Where a contract ts THe for the sale of coods ana 


nothing is said about payment or delivery, it Is the gen-° 


eral rule that the Properly passes immediately, if nothing 
further remains to by done to the (OOUS Dut if auhhy- 
thine rediaibs to le done iis between the prLrties, such ils 
ascertaining the CULT Or sey irating thie property from 
1 CODLIIOLL DRMISsS, tlie prey nenl 0, thi preee, before the 
woods are to be delive rm dl, util tliat 1 done the rivhit of 
property do S hob accrue to thie buver, 


Parsons (hon : supra 


In the ense of Jovee v. Adams. S N. Y.. 291. e1ted by 
Parsons, the subiect of the contract was cotton in bales, 
The sale was made by a cotton broker and bought and 
sola notes were deliver d lw thie buve rand thie purchaser, 
in Which the number of bales and the marks on them 
and the price to be paid were desertbed, and it) was 
provided that the ‘buyer Wits to priv storage, insur- 
anee and imterest after ten days, and to deposit: 85.00 
per bale. The cotton was deliverable 50 days from the 
date of the sale and the price payable on delivery. The 
eontract was held to be exeeutory on the ewround, among 
others, thist the Pree é ould biaol Lye iscell bhine 7 ana pata, 
or the cotton delivered, under the terms of the contract, 
until it had been werehed 

The case of Kelley. Upton, o Duer, 356, was an action 
Ly the vendor ot stock ieriLilist thi pure has r for the 
price The contract was in the 1rollowing torm, and was 


slehed Ly l prtaoda, thie purelhia er, alone 


: | have poui ee hased oo Kelh £ ‘Towns nal A Co three 
thousand shares of the stock of the Lindsay Mining 


’ 


Company, at (23a Cehbts }* r share, pavable aba deliver- 


* «+ 
~~ 
*-* 
oe 


able, buyer’s option, in ninety days, with Interest at the 
rate of 6 per cent. per annum, and 6} cents per share 
commission, and have deposited with them one hundred 


shares oft Me ‘ulloek Grold Company stock iis security for 
the performance of this contract.” 


The Court held it to be an executory contract, on the 
ground that delivery of the stock and payment of the 
price were to be simultaneous acts, The rules of con- 
struction are well and clearly stated and applied in the 
following extract from the Opinion of the (‘ourt: 

Notwithstanding the words “ | have purchased,” liter- 
ally construed, may bear the interpretation that has been 
elven to them, we are clearly of the opinion that the 
contract upon which this action was founded was not 
executed, but « xecutory > not an actual and present sale, 
but an agreement to sell, to be carried into effect on a 
future dav. The intention of the parties, in agreements 
of this nature, is to be collected from the whole instru- 
ment; it is the intention, thus colleeted, that the Court 1s 
bound to Carry Inte etlect, ana iti dl ng so), the literal 
lnport of particular words, when inconsistent with the 
intention thus ascertained, may be and in numerous 
CaSCS has been disregarded In Decker 0. lurniss, 3 
Duer, 202, the intrument which related to the sale of a 
steamboat began with the words “ W. H. Brown sells to 
Ml. P. Furniss the one-half of the steamboat ‘ Rhode 
Island,” vet, in reversing the judgment of this Court 
the Court of Appeals held that the contract had not the 
effect of vesting an immediate title in Furniss, but was 
an agreement to sell, and not a sale, and that, although 
the words used denoted a present transfer a future only 
Wiis brite naded. lh at < rmining thr true character of il 
contract of sale, us executed or executlory, the question 
must always be, whether the intention was to vest in the 
purchaser an immediate and absolute title to the thing 
sold, without reference to the payment of the price, or 


’ a3 ene 


ot 


whether the delivery of the thing and the payment of 


the price were to be simultaneous acts, for in this last 
ease it is certain that until delivery the title remains in 
the seller. And we deem it to be equally certain that 
where delivery and payment are to be concurrent acts, 
the promises of the parties are dependent and conditional 
and neither, therefore, is entitled to bring an action 
against the other for his refusal to perform without show- 
ing on his own part an actual performance or a_ legal 
otter to perform. 


Lester v. Jewett. 1 Kern, 454. 


Applying these rules to the contract before us, it seems 
to us quite evident that it was not the intention of the 
plaintiffs to give the defendant a present and absolute 
title to the stock, so as. to enable him. at once, tO elaimy 
its delivery without paving, or oll ring to piv’, ahy Por 
tion of the stipulated price ; vet such was the Hhecessary 
Consequence if the defendant became the owner of the 
stock by the mere execution of the agreement. As to 
the allegation that the plaintiffs were to retain the posses- 
sion of the stock as their security for the payment of the 
price, we disregard and reject it as simply gratuitous, 
since the avreement contains nota solitary phrase from 
which an intention to pledge the stock, as belonging to 
the defendant, can be inferred. 7 


See Nesbitt v. Berrv. 25 Pa... 2OS. 


lf there were al 


vy doubt about the intention, as ex- 
pressed in the memorandum, the evidence would set it 
at rest. The chp yn lant testifies distinetly that it was not 
his intention to part with the stock until payment was 
made. Ile savs: “| regarded the transaction as a con- 
ditional sale of so much stock’ to be delive red, and the 
title to pass only when paid for. As he had given me no 


— 


contract, I did not consider that I could compel him to 
take the stock and pay for it, even if he had the money. 
I did not even have a copy of the memorandum which 


he held.” 


Ree., 136. 


The appellee does not contradict this statement or 
testify in regard to the intention and understanding be- 
tween them as to the time the stock was to be transferred 
or delivered. He testifies “ it was agreed that all the net 
profits of my one-third interest should be applied toward 
the payment of the $8,000, saving only what might be 
required for my necessary living expenses (Ree., 77); and 
the Cireuit Court so found. 

Op. of Judge Caldwell, Ree., 263. 


If this is true, it corroborates the appellant’s explana- 
tion as to his intention, for the road was not self-support- 
ing or in a condition to realize any net earnings at the 
date of this transaction, nor did the appellant regard its 
future prospects as good. He Says, ° the earnings of the 
road were very small, and its ability to sustain itself was 
not clear.” 


Ree., 151, 137-8, and 21S. 


Under these circumstances it would be unreasonable 
to attribute to the appellant an intention to part with 
his title upon the terms of pavment testified to by ap- 
pellee and before the same should have been paid for. 

In any view of the case, whether upon the face of the 
contract alone, or in connection with the testimony of the 
parties, we submit that the contract was executory and 
the title remained in the appellant subject to the pay- 
ment of the price. Nothing has ever been paid for the 
stock and, according to the contention of the appellee, 
he is not bound by any personal hablility for the pay- 


“oz? 
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ment, but the appellant must look to the earnings of the 
road for the price, 

Equity will not enforce such a contract by compelling 
the one party to carry out an agreement by which the 
other ts not bound, 

“An agreement in its mature Hports a reciprocity and 
il quid Pra Gia, ana whi 1} that re CLprocity does hot exist 
the power of enforcing it does not exist.” 

There must be an absolute mutuality of obligation 
crowilhy out of the contraet itself, so that each purty has 
the rivht abo oonee to holed the other to a positive avree- 
ment 

> Par. Cont... 5O35—) 

The riehit ic <p Hye }? rlormance of a eontract, so far 
is the qu <tion of mutuality l= concerned, depends Upon 
whether the aereement iteelf 1s obligatory Upon both 
parti ~, so that LL pO tlie appli ition of either the Court 


would coerce a spectitic performance, 


Duvall» Mevers, 2 Mad. Chy., 401. 


A promise which is to be a good consideration for a 
reciprocal promis Or aereenmrenl PLUS he such as can he 
enforced. It must, therefore, be not only lawtul and in 
itself possible, but must be reasonably definite, and it 
rhiuist test ben thing which the prairty niaking the promise 
is not already bound to do or to grant. 

These principles are clementary and require no citation 
of authoritv. The contract sued on is lacking In every 
el ment of mutuality. « ither of obligation or of considera- 


tion. If the agreement was, as claimed by the appellee, 


that the stoek was to pay for itself by applying what of 


} 


the net earnings should be left after providing tor the 
Support ol lis family, it does hot vlVe the contract the 
quality of mutuality. Sueh an agreement does not imply 


any personal undertaking or promise on the part of the 


ee 


——~ 
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appellee, nor does it liport any consideration. It Wis 
nothing more than an agreement that the appellant 
might have sufficient of the earnings of the property 
which he Wiis selling ce thie appellee to pay himself itt 
amount agreed upon. The appellant as the owner of 
the stock was entitled to its earnings, and no considera- 
tion in support of the sale could acerue from such an 
arrangement. 

The appellee did not undertake to perform any per- 
sonal service as a consideration for his purchase. He 
was at the time of the aevreement working lor the railroad 
company at a salary of $75 per month, and continued 
during all the time of his mi ploy ment to recelve a salary. 
It is true he attempts to base his service subsequent to 
the purchase Lp ron lis interest mn the property, and testi- 
fies that after the Ist of January, ISS2, he never con- 
sidered he was working for a salarv; that no regular 
uccount was kept avast himself or thie appellee from 
that time until December, 1SS3, and that each drew just 
what Was Necessaky for the SUp port of his family and no 
more, 

These statements were made for the purpose of estab- 
lishing il consideration rrowilhe oul of the personal scr- 
vices rendered by him in connection with the road, 
They do not Import anv agres ment for service previous 
to or contemporaneous with the sale, and are not sus- 
tained by the record. 

Appellant allewed i) lis iiswer that appellee worked 
fora salary of S75 per month trom the time he came to 
the road until the first of December, 1883, when his 
salary Wiis advance dl to S100 yy r month. (Record, }?. 1.) 
And in his deposition testified that appellee came to 
Washington, Arkansas, and went to work for the com- 
pany ata salary of Spo per month: that no change Was 
made until the first of December, 1883, when he ad- 
vanced his salary to SLOO per month. 

Ree., 120-145. 


os 


And he testified further, “why or on what ground he 
should now consider that he was not on a salary at that 
time I am at a loss to understand. I was on a salary all 
that time, and never took money without having a charge 
made of it. Almost immediately after I had advanced 
his salary, and directed him not to draw any more money 
from the agent, | found, when | called for our balance at 
Mr. Carruth’s, that some of it was withheld to cover a 
deficiency of Mr. Paul Beardslev’s account there. The 
amount was small, and it was allowed. It kept getting 
a little larger until the latter part of December, 1854, 
when | directed Mr. Carruth to credit him on January 
Ist with whatever it might take to balance his account 
and charge the road with it. I also told Mr. Carruth 
that after that he must collect any over dratts Mr. Paul 
Beardsley should make with him 


Ree., 147 


Mr. Carruth testified that appellee was under a salary 
of $875 per month until December, 1883, when it was in- 
creased to S100 per month. 


Appellee allewed in his bill and testified that his salary 
was fixed by the appellant about December, 1885, at 
S1LOO per month, and that he protested against it on the 
ground that he thought his salary should he ils large 
or larger than appellant’s, which was fixed at $200 per 
month. It is also in evidence that appellee accepted the 
credit for overdrafts referred to above as a gratuity and 
thanked the appellant for the same. These facts are 
altogether inconsistent with his claim that he was not 
working fora salarv. Why, if that were true, would the 
appellant and Mr. Carruth, the treasurer of the company, 
have treated his excess as overdratts? Whi would he 
have accepted the same asa gratuity? Why, if it was In- 
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consistent with the understanding and relations between 
the appellant and the appell e, that appellee should be 
working on a salary prior to December, 1883, was it not 
equally inconsistent after that time? What could have 
been the appellant's object in) providing for salaries at that 
time, if none had been provided for previously? Appellee 
would have us believe that up to December, 1883, he and 
the appellant were working together with the mutual 
understanding that each was to devote all his time to 
the road and take from the earnings only what was 
necessary for the subsistence of his family, and, while 
this agreement was In operation, that appellant suddenly, 
without any consultation with him, changed their rela- 
tions in violation ot the agr ement ¢ xisting between them 
by providing salaries for each of them, and that he made 
no objection on the ground that it was in violation of 
the agreement between them, but did object on account 
of what he considered to be the Inequality of the salaries. 
If all this had been true, would not the appellee have 
made the agreement between them the basis of his ob- 


jection ? 


These questions were settled by this Court in the case 
of Dorsey v. Packwood, 12 How,, 126, which was the 
case of an agrecment on the paar of Packwood to transfer 
unto Dorsey a half interest in a plantation and personal 
property therein “as soon as said Dorsey shall pay for 
one-half the cost of said property, either with his own 
private means, or with one-half of the profits of the 
plantation.” Dorsey and Packwood were near relatives. 
Dorsey had persuaded Packwood to purchase the planta- 
tion with the expectation of a share in it. Ile assisted in 
the financial arrangements necessary to the making of 
the purchase and in the hiahnagement and superintend- 
ence of the property, without making the usual charges 
therefor. The Court held that the contract could not be 


enforced for want of mutuality. That it Imposed ho 


40) 


obligation on Dorsey. That he was not bound either to 
render seryice or pay money asa consideration. That 
Packwood could not maintain a suit upon it to compel 
Dorsey to do anvthing. That the avreement ot Pack- 
wood Lo convey half the land ae consideration ot a pur 
ment from the profits of the plantation, which belonged 
to him equally with the land itself, was but the promise 
of a gift, a nude pact, which equity will not enforce. 

In the case of Dean v. Nelson, 10 Wall... 15S, a contract 
by Which Dean sold and transferred gas stock to Nelson, 
for which the latter executed his note whereby he 
promised to pay S000 and Interest out of the het re- 
ceipts and earnings of the stock transferred, in quarterly 
installments equal to the quarterly net receipts or earn- 
ings, and providing if he should fail to pay any of the 
installments quarterly after the ie celpt by the COMIpAany 
oft the het earnings, then the balanes remaimimng unpaid 
should become due and payable, Wiis before the eourt, 
and Mr. Justice Bradley, who delivered the opinion, said : 
“Tlad the transaction been merely an agreement fora 
sale upon the terms on which the sale was actually made, 
and thisa bill by the vendee for speeific performance, 


Itv in distinguishing this case 


we should find great difficu 
from that of Dorsey v. Packwood. 

In the ease of Woodward v. Harris, 2 Barb., 441, Harris 
bid for a mail contract with the Navy Department, and 
before the proposals to the Government we re accepted, 
entered into a eontraet with Woodward, which was siened 
Ly) lisell stone. a reelhy b> GiSSIO TL LO Woodward the 
i}, thy, ( 


; 


COnLrACL WI ronment. it he obtained it. Upon 
Woodward s furhisiine it) this lL) parrtment the Hecessa ly 
security for the performance of the contract and paving 
[larris S000) per Vear While thie contract eontinued., 
Upon a bill filed by Woodward to compel a specific per- 
formance, It Was [i Lc thist thy re Wasa Want o] mutuality, 
which is always necessary to warrant the courts enter- 


taining jurisdiction. The Court said: 


i] 


“ Harris alone it seems is bound by the contract. He 
has agreed with Woodward that he would sell the con- 
tract made with the Government to him, but Woodward 
has nowhere agreed that he would buy. It has been left 
optional with him whether he would or not. 

“ This isa sufficient ground of objection to entertaining 
a bill for specific performance. Courts of equity aet upon 
the eround that the remedy, if it exists at all, ought to be 
mutual and reciprocal as well for the vendor as for the 
purchaser.” 


In Jones v. Noble, 3 Bush, 694, a bill was filed by the 
representatives of J. R. Shivell to enforce the performance 
of a contract in writing is follows: 

“This instrument of writing is to certify that I have 
this day scold to J. R. Shivell a certain tract of land de- 
scribed in a deed which has been duly acknowledged in 
the Ilenry (County Court clerk’s othee, which deed is how 
in my possession, and which is to be delivered to said 
Shivell on the payment of $2,000 on the 25th of Decem- 
ber. IS63. 

(Signed) “5. B. JONmS.” 


Jones, in his answer, admitted the execution of the 
deed as stated in the writing filed with the petition, and 
also the exeeution of that Vriting, and said he was in 
embarrassed circumstances, Was anxious to sell the land 
to raise money to relieve him, and only agreed to sell the 
land to Shivell upon condition that he paid him on the 
diay therein named: that he retained the deed and pos- 
session of the land, and never intended to part with either 
until the money was pail. It was not alleged in the 
petition or shown that Shivell was under any obligation 
to pury for thie land, [le d neat <ieD the writing The 
Court, in ruling on the instrument, said: 

‘It is obvious that Jones could not have sustained iil 
action to compel the execution of the contract on the 
part of Shivell: but it was left to his election whether or 
hot he would pray lor the land and accept the deed pre- 
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pared by Jones. If the money was never paid, the deed 
was not to be delivered; and that, by the writing, was 
entirely at the discretion of Shivell,. 

“This case is within the rule recognized by this Court 
repeated] pthat to enable either PRUTLY Lo campel il specific 
execution, the contract must be mutually binding on 
each. 

“But another reason quite sufficient may be stated 
why the relief could not be granted, even admitting that 
there was a contract binding between the parties : the sale 
Wis a conditional Ole, thr PaVIeit of the price being il 
precedent condition ce the conveyance,» 


So if if Is option | with tha complamant to retain the 
land or convey it, specifi 


. 
Maynard v. | 


performance will be refused. 
srown, 41 Mich., 2OS 

The party seeking specific performance must be bound 
by the contract itself Thi fact that the appellee rendered 
services In and about the railroad in the expectation that 
he had acquired, or would acquire the stock, will not 
supply the defect growing out of the weot of mutuality 
11) the COnTrACT. Ile did not bind himselt by the contract 
Lo render such service as a consideration. for the stock. 
On the CONTPATY, his claim is that the stock was to be 
paid for out of the earnings. Besides, his service was 
paid for in) the Sable trnahner thiat other service 
was. The facts in Dorsey +. Packwood, supra, were 
stronger in this rt spect than tha V are 1) this case, Pack- 
wood resided in New York; Dorsey lived at New Orleans 
near the property. Ile was instrumental in persuading 
Packwood to make the purchase In the expectation of 
sharing init. [lis firm extended ftinaneial aid to Pack- 
wood to enable him to complete the purchase, and he 
took anactive interest mn th management ot the property, 
All this in the expectation of acquiring an interest In 
the purchase. 


“As a general rule, the question of mutuality is to be 


determined by the contract itself. and is not affected by 
circumstances accruing after the contract is made, and 
the rights of the parties are fixed.” 


Cooper v. Penn, 21 Cal., 410, 411. 


The (‘ourt in this case refused to enforce a contract 
for the conveyance of land in consideration of personal 
services contracted to be rendered by the plaintiff In con- 
sideration of the COHNVEVAaNhee, and a part of which had 
heen rendered, on the ground that equity will not enforce 
a contract for personal services; and the remedy not 
being mutual, the Court would not interfere to compel a 
specific periormance at the suit of a party who would not 
himself be compelled to perform 


“ Thetime at which the mutuality must exist, In order 
that it may produce these binding effects, Is that of con- 
cluding the agreement between the parties. The con- 
tract should properly be mutual ah initio.” 


Pomeroy ol} Specific Performance. a a L166. 


[In Johnson v. The Shrewsbury & Birmingham Railway 
Company, 3} De Gex. M. & G., 914, the plaintiffs had con- 
tracted with the railway company to work the line, keep 
it in repair, &e., for a term of years. On a bill filed by 
the plaintiffs to restrain the defendant from violating the 
agreement and for compelling it to perform, the Court 
held that the plaintiffs could not have been compelled 
to perform their enyvagemelts for personal service. That 
mutuality was therefore out of the question, and refused 
to grant the relief sought. 

Stocker v. Wedderburn, 3 Kay & Johns., 404. 


“Tt is a general principle that when, from personat in- 
capacity, the nature ot the contract, or any other CHUSC,. A 
contract is Incapable of being enforced against one party, 
that party is equally incapable of entorcing it specifically 
against the other, though its execution in the latter way 
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might in itself be free from the difficulty attending its 
execution in the former.” 
Marble Company , Ripley, 10 Wall., 359. 


There is another reason why the Court should not de- 
cree specific execution of this contract. It 1s a contract 
for the sale of stocks, and equity will not entertain juris- 
diction for the enforcement of such contracts. 

“In the United States, the rule is settled by the weight 
of authority that contracts concerning stoeks and bonds 
of corporations, like those concerning Government securl- 
ties, will not be specifically enforced.” 

3 Pom. Eq. Jur., sec. 1402, note, citing numerous 


CUses. 


In Ross v. Union Pacifie Railway Company, Wool., 26, 
Mr. Justice Miller held that specific performance should 
not be decreed of a contract to deliver railway shares, ils 
follows: 

“T see no sound reason for any distinction between 
them and Government stocks. , % No special 
value attaches to one share over another, and the money 
Which will pay for one will as readily purehase another. 
The damages, then, for fatlure to deliver any such shares 
may be awarded at law, and be an adequate compensa- 
tion for the injury sustained.” 


Of these views, it is said in Frue v. Houghton, 6 Col., 
O18, that they appear to be sustained by the weight of au- 


thority, and Upol principle SCCTII equally applicable Lo 


to the shares and stocks of all corporations concerning 
which the same faets therein recited exist. 


Held in Pierce v. Plumb, 74 IIL, 526, that specific per- 
formance should not be decreed of an agreement to trans- 
fer railway shares. The Court say: 

“There is no showing whatever of any particular cir- 
cumstances as regards this stock; that it possesses any 
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peculiar value; that appellants want it in specie, and that 
they cannot otherwise be fully compensated.” 


In Barton v. DeWolf, 108 TIL. 195, Pieree v. Plumb was 
reaffirmed, the Court saying : 


“To authorize a decree for the performance of such a 
contract specifically, it must appear that the remedy at 
law is inadequate. This, from all the adjudged CAses, 18 IN- 
dispne nsable. Itis true that it 1s alleged that this stock is 
seldom found for sale. That is no doubt true of the stock 
of a vast number of corporations in the country, and can 
form no ground for equitable interposition.” 


NOR WILL THE SUIT LIE AS ONE TO ENFORCE A TRUST. 


The Cireuit Court held in this case that the instrument 
sued on converted the defendant into a trustee of the 
legal title for the plaintiff. That “the holder of the 
legal tithe may convert himself into a trustee by making 
a valid declaration of trust upon good consideration.” 

Citing Perry on Trusts, see. 584, note 4. 


And in the next paragraph the Court say: “ The writing 
does not contain the whole contract: that was verbal. 


The writing was executed after the contract was made 

and only disclosed a part of it. The contract bound 

both parties and each could enforee his rights under it.” 
Opinion of the Court, Ree., 269. 


The same author (Perry) says at see. 95: “ Where an 
agreement is entered into fora valuable consideration, and 
a trust is intended, the mere form of the instrument is 
not very material; for if the trust is not perfectly created 
or executed by the instrument a court of equity can en- 
force it as a contract. Wherever il valuable conside ration 
is paid, the contract will be executed as near to the in- 
tention of the parties as possible.” 

There is no controversy about the soundness of 
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these rules. Let them be applied to the faets of this 
case. The agreement is confessedly unilateral. It was 
for that reason the Court looked beyond it to the 
parol evidence We have shown the view tuken by the 
appellee himself aus to the Phieddbiee in which the stock 
Wiis to he paid for, aid the Silie view, it will be found, 
was taken by the Court on page 266 of the record, where 
it is stated in the opinion, “it Is obvious therefore, that 
Alderman sold his stock upon the understanding that 
the defendant, J. D., was to prey therefor as the means 
derived from the Operation of the road would enable him 
to do so, and it ts equally clear that the sale of the stock 
by the defendant, : i I). to the plartitl Wits made (ti the 
same terms. It is undisputable that the parties under- 
stood that the road and its earnings Was the only source 
from which the means could be derived to liquidate the 
obligations ineurred in the purchase of the stock by the 
Beardsleys. They had neo capital nid the corporation 
itself was Insolvent.” 

That these tacts did not constitute a geod or valuable 
consideration, | think is abundantly established by the 
cases heretofore cited. We have already shown that there 
Was ho avreement or contract on the prune ot the appellee 
to render services as a consideration for the stock. The 
Court referred in its opinion to the labor and services 
performed by both the parties subsequent to the CXecu- 
tion of the Contract, bout there Wits lho finding OF adssulip- 
tion by the Court that the services of the appellee were 
rendered 11) pPUrPsuahice ot anv contract between them iiS 
a consideration for the purchase by him of the stock, and 
there is no evidence whatever in the record to that etteet. 
The Court must therefore have referred, in speaking of 
the binding effect of the contract upon both parties, and 
the right of each to enteree tits rivhts under it, to the 
agreement for the application of the net earnings of the 
road above reterred to, and based the ruling us to the 
creation of a trust thereon. 
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The finding that the appellant purchased from Alder- 
man on the same terms as it is claimed he sold to the 
appellee, if the Court attached any special significance 
to it, Was not supported by the evidence. There 1s no 
evidence that the appellant did not have the means to 
pay Alderman. On the contrary they both testify that 
the agreement Was that cL ype llant should pry for the stock 
within a reasonable time; and appellant says he took no 
exception to the rate of interest beeause he expected to 
sec Alderman in a few weeks and close the matter by 
selling him property he Ow lie 7 in W est Virginia and else- 
where, and Alderman testifies to the same facets. 

W hile it is true that the road was in a weak and insoly- 
ent condition neither the appellee nor any other witness 
has testified that appellant was unable to pay Alderman 
for the stock he purchased of him. If the facts were 
otherwise, it would not supply the want of a valuable 
consideration in support of thre sale to appellee, for it can 
hardly be maintained as a legal proposition, that be- 
Cause Alderman Wis willing to vive his stock Lo appel- 
lant, therefore appellant would be compelled lo do the 
same by the appellee; not until the golden rule shall be- 
come the rule of conduct preseribed by the law would such 
il conclusion follow. 

There was no direct connection between the purchase 
by the appellant and his agrecinent to se l] {© the appellee ; 
thev were dep ndent transactions. The history of both 
of these transactions down to thi date of the remoran- 
dum of sale Is detailed atl Sole length in the pleadings 
and the testimony of the }) irtics The chp op llee alleges 
in his bill that he went to Washington, Arkansas, at the 
solicitation of the chp pve lant, and ascertained that Alder- 
man’s interest could be purchased tor about $10,000 in 
cash: that he then went to the city of New York ‘ut thre “uy- 
gestion and solicitation of the appellant, and there 
attempted to secure a loan of that sum for the purpose of 
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making such purchase; that he failed in securing a loan, 
and returned to Washington about November Ist, and 
agrecd with appellant to work for the company at $75 
per month for a short while until he could make more 
satisfactory arrangements. Within a week or two after 
returning they ascertained from Alderman, who was then 
11) W est Virginia, that he would dS pose of his half in- 
terest in said railway for 812,000 upon a credit, and there- 
Upon they avreed together that defendant should write to 
Alderman and Accept the terms of sale, appellee Insisting 
Upon taking the whole of Alderman’s interest for the 
sum of SL2.000, to the end that th riulway should beeome 
the jou property of them, share and share alike; but it 
Wiis agreed thasat he should have only two-thirds oft said 
interest, Which would make his interest one-third of the 
whole Property - that after this agreement appellant wrote 
to Alderman that he would take his interest, and in 
due course of mail received an answer accepting the 
proposition. 

These allegations are denied by the appellant and the 


facts detailed in the answer above in. this. brief. 
The appellee, in support of the allegations of his 
bill. testified that he went to New York Citv with a view 
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which would enable him to buy Alderman’s interest ; 
that failing in this, he returned to Washington under an 
understanding that he would work for the Company for 
S70 per month until some time when they could make 
SOLE srtistactorv nerecnent about the interest 1) the 
railway, or until he could do better in some other bust- 
ness; that immediately after his arrival in Washington 
they discussed the purchase of the Alderman interest ; 
that appellant told him Alderman was verv anxious to 
sell his interest for 812.000 Mpom a very liheral eredit : 


that having no acquaintance with Alderman, he urged 
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his brother to write him and purchase his half interest 
for the sum of S1L2.000, upon a eredit for his, appellee’s, 
account, with the understanding that he should apply 
all the profits of said interest to the payment of the 
$12,000, except what might be necessary for the actual 
living expenses of himself and family; that appellant 
would not fully agree to this, but said that he was going 
to spend Christmas with his family in West Virginia and 
would then purchase Alderman’s interest upon the best 
terms he could make with him as to price and time, and 
let appellee have two-thirds of said interest upon the 
same terms and conditions which he should make with 
Alderman; thata short time after this agreement appel- 
lant received it letter from one Paramore, of St. Lous, Say- 
ing that Alderman had offered to sell him his one-half 
interest in the road and asking for information as to tts 
condition; that appellant consulted with appellee im- 
mediately on receipt of this letter, and they agreed that 
appellant should at once write to Alderman and accept 
his proposition to sell him, J. D. Beardsley, his half in- 
terest in said railway for the sum of $12,000 upon a 
credit, and that witness should have two-thirds of said 
Alderman’s interest, equal to one-third of the whole, for 
the sum of $8,000, upon the same terms he should make 
with Alderman as to price and time; that appellant 
Immediately wrote to Alderman that he would accept his 
proposition to sell his interest for $12,000 and would go 
home about Christmas and agree with him about the 
terms and payment, and by return mail received Alder- 
man’s answer; that they had talked this purchase over 
between themselves previous to Mr. Paramore’s letter and 
it was agreed that all the net profits of his, appellee’s, 
one-third interest should be applied toward the payment 
of the S12.000, except only what migiit he re juired for 
his necessary living eX pchses. That after the ayvreement 
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regarding the purchase was made in November, appellee 
went regularly upon the trains as conductor, ete. 


Ree. 76 and 77. 


The appellant testified that sometime in the year 1881 
he got a letter from the appellee saving he was going 
east and would pass through St. Louis on the way to 
New York and desired appellant to meet him in St. 
Louis, which he did. Ina conversation in St. Louis ap- 
pellant expressed a desire to extend the road if the money 
could be rotten, when appellee said he had ho doubt he 
could vol all the taney appellant would need in New 
York, and would look into the matter when he got there. 
While in New York appellee wrote to him for informa- 
tion in regard to the road and the country, which appel- 
lant sent him. That nothing came of it. That after il})- 
pellee had been in New York for some time he received 
a letter from him saving he had failed to accomplish his 
object there and requesting employment on the road. 
Appellant wrote him that the carnings of the road were 
small and they did not need him. Appellee wrote again 
otfering to come tor S87 per month and appellant wrote 
him tocome. In pursuance of this arrangement he came 
and went to work in the early prune of November. Soon 
after his arrival appellant received a letter from Mr. Par- 
amore, the president of the Texas and St. Louis Railway, 
informing him that Alderman had offered him his inter- 
est in the road and asking about its condition ; it oc- 
eurred to him that this, if carried out, would involve 
them in trouble with the [ron Mountain Railway, and 
without any consultation with anyone, appellant wrote 
at onee to Mr. Alderman offering him $12,000 for his 
stock if he would give him time, and by return mail re- 
ceived an answer accepting his offer. Appellant testifies 
further: “ [state most positively that there was no agree- 
ment between myself and Paul Beardsley that I should 
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buy this stock, or any part of it, in his interest, nor was 
there, as he says, any correspondence to ascertain if Al- 
derman would grant a credit, nor was he, appellee, at all 
consulted. From the time Mr. Paul Beardsley came to 
work about the first of November, 1881, up to the time I 
wrote to Mr. Alderman that I would take the stock I had 
neither written to Mr. Alderman nor received any letter 
from him about the stock. When Mr. Paul Beardsley 
learned that IT had purchased Mr. Alderman’s stock and 
now had all the stock of the road he began to importune 
me to let him have part of it. Sometime after I had 
purchased from Mr. Alderman I vielded to his im por- 
tunity so far as to agree to sell him $33,250 face value 
of the stock, for which he was to pay me 358,000. The 
stock was not to be delivered until paid for. There was no 
prevjous understanding that this was anything more 
thanan agreement to sell so much stock for delivery when 
the money should be paid. There was no connection 
whatever between Mr. Paul Beardsley and my purchase 
from Mr. Alderman. The interest was made to date from 
the time of my purchase from Mr. Alderman because I 
desired, if the sale was consummated, that the interest 
should offset the interest on the 88,000 I owed Mr. Al- 
derman. I gave Mr. Paul Beardsley the memorandum, 
a COpy of which he filed in his complaint, either the next 
day after the conversation in which I told him | would 
sell him the stock or, at latest, the second day after. 


Ree... 122 and 123. 


Again, at page 152 it appears appellant was asked sev- 
eral questions to which he replied, V1Z. : 


(). Paul Beardsley says in his complaint that after he 
came to Washington vou and he consulted together about 
buving Mr. Alderman’s stock, and that having ascer- 
tained that Mr. Alderman would sell it on a credit, it 
was decided between vou that you should buy it and let 
him have two-thirds of it. Is that correct? 
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A. That isa mistake. I never contemplated buying 
it until I got Col. Paramore’s letter. On reading that I 
decided instantly that it was nec ssary to buy it if I 
could to protect miy Investment in the road. | received 
Col. Paramore’s letter in the miadl that Came in then at 
noon. I at once wrote Mr. Alderman that | would take 
his stock at twelve thousard dollars if he would clive ne 
time to pay forit. This letter went out on the mail which 
left the same day at 2 o’clock p. mM. Previous to writing 
this letter | had had ho Corre spondence with Mr. Alder- 
man for some weeks. [| doubt if there had been any 
correspondence about the purchase. What had passed 
was, I think, verbal. When we met, Mr. Alderman lived 
at Belpre, Ohio, but had lumber mills in West Virginia, 
where he spent most of lis time. It was always a week 
before I could get an answer to a letter from him, but it 
took oftener ten or twelve days. As Mr. Paul Beardsley 
had only been there at most five or six days, there was 
not time for any correspondence, and he is evidently 
mistaken. When I wrote the letter I did not know 
whether Mr. Alderman would grant a eredit or not. 

Q. Did you consult Paul Beardsley in reference to 


making this purchase after getting Col. Paramore’s letter 


and before you Wrote to Mr. Alderman t 

A. I did not. I told him afterwards, but I do not 
think I told him until after I reecived Mr. Alderman’s 
reply. 

Q. Did you afterward sell Mr. Paul Beardsley some 
stock ; and, if so, how much? 

A. I did sel] him Sonne stock, or, as understood the 
transaction aut the time, | avreed to ~el| him SoD Zo face 
value of the stock of the Washington and Hope Railway 
Company, which I was not to deliver until paid for. The 
price to be paid was $8,000. 

Q. When was this sale? 

A. On December 31, 1SS1. , 

Q. Was that after you had purchased from Mr. Alder- 
man ? 

A. Yes: that was about six weeks or more after I had 
bought from Mr. Alderman. 

Q. Did you have the stock on hand at the time you 
made this sale to Mr. Paul Beardsley ? 
A. I did. 
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Q. Why did you not deliver it to him then? 

A. Beeause he did not have the money to pay for it. 

(). What were the circumstances of the sale and the 
terms ? 

A. Mr. Paul Beardsley had been importuning me to 
sell him some of the stock from a time beginning soon 
after his arrival. He said he had no money, but repre- 
sented that he had left a valuable mine and machinery 
in California which he was negotiating to sell and which 
would realize il good deal of money Ile proposed to pay 
from this source ior any stock would let him have. | 
finally agreed to sell him thirty-thr e thousand two hun- 
dred and fifty (852,250) face value of the stock for eight 
thousand dollars (88.000). This was substantially at the 
same rate I had paid Mr. Alderman. ‘The understanding 
was that the stock was not to be delivered until it should 
be paid for. It was also agreed that the $8,000 should 
bear interest from the date ot mv purchase from Mr. 
Alderman. 

Q. Was there any connection between this sale and 
your purchase from Mr. Alderman? 

A. No: there was not, 

(Q). Then why was the interest to run from the time of 
your purchase from Mr. Alderman’? 

A. Because I sold him the stock at almost exactly the 
sane price that | Was to pave per =hare to Mr. Alderman 
for what I got from him. If I had not made the interest 
run from that date I would have been agreeing to sell 
stock for less than | had bought Site for. 

Q. When did you expect to deliver him the stock ? 

A. I expected to deliver it whenever he should pay 
for it. 

(). Llow long did vou expect the transaction to stand 
Opn n? 

A. From what he told me about the probability of 
selling the mine, I did not expect it to stand open long. 

Q, When did you give him the memorandum of the 
transaction which he exhibits? 

A. | pave it to him the hext day alter I had agreed to 
sell him the stock. It was January the Ist, 1SS2. 

Q. Why did you give him this memorandum ? Did 
he ask vou for it? 

A. I gave him the memorandum because, in thinking 
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of the matter that night, it occurred to me that there 
might come up some questions afterwards about the time 
from which the interest was to run, or the exact amount 
of stock I had agreed to let him have for the money. 
The memorandum was made by me without any request 
from him. He did not ask for any writing. 

Q. What did you intend to show by the memorandum? 

A. The principal idea was to fix the date of the inter- 
est and the amount of stock, but I intended it to show 
that | had agreed to sell him $33,250 face value: of the 
stock, to be delivered only when he should pay for it. 

Appellant’s testimony in regard to lis purchase ts cor- 
roborated by Alderman, who testified that there was no 
correspondence between them on the subject; that he 
had never offered to sell appellant the stock for $10,000, 
on a credit, and the first intimation he had that appel- 
lant would buy the stock was the letter of November 10th. 

Ree., 260, 261. 

We have stated the pleadings and testimony “ut length 
in order that they may be examined and considered by 
the Court in a connected form. 

The statements of the appellant as to the previous 
agreement in regard to salary are corroborated by a pas- 
sage contained in his letter of October 24, ISS1, to the ap- 
pellee, which contains the following (Rec., 87 ef seq): “I 
note what you say about coming here. If vou could at 
all arrange to buy Alderman it would be best, but 1f not 
I will try to make the road pay you 875. Of course you 
will be worth more than 825 more than any one Wwe could 
get. The question is what the road as it goes now can 
stand. We will try it anvway. The wo’k is laborious, 
and of that kind vou ought not to have to do. What I 
mean Is if Vou go on the road as conduetor vou have to 
help load and unload cotton and freight. [ don’t mind 
doing this myself at all, but I hate the idea of your doing 
it as dit employee. If nothing better can be done how we 
may work up to better.” This was the last letter written 
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by the appellant to the appellee before he came to Wash- 
ington to go to work on the road, and it evidently con- 
tains the whole of the understanding and agreement as to 
appellee’s employment. It contains no reference whatever 
to services by the appellee in any other capacity than as 
an employee, and it also discloses the fact that the 
appellee sought the employment ata salary agreed upon 
with knowledge of the character of the services he would 
be expected to perform. 

It will be observed also that there is a variance between 
the allegation of the bill and the testimony of the appellee 
in regard to what occurred just prior to the purchase of 
Vinton Alderman’s stock. In his bill appellee makes no 
reference to the letter reeeived by the appellant from 
Paramore, which was the cause of his sudden determina- 
tion to buy Alderman’s stock. After the answer in this 
cause Was tiled and that circumstance disclosed, the itp 
pellee’s deposition was taken and his second statement, 
under oath, made. Having learned of the fact of Alder- 
man’s letter through the allegations of the answer, he 
corroborates it in his deposition and claims to have been 
consulted by the appellant as to the course that was 
taken in consequence of the receipt of that letter. Inas- 
much as a very material change was made in their plans 
on account of this letter. it having been the intention 
before the receipt of the letter from Paramore to postpone 
the matter until the appellant should go to West Virginia 
during the Christmas holidays, and this arrangement 
having been suddenly altered by reason of said letter 
and an immediate application to purchase made upon 
consultation between them, it Is somewhat remarkable 
that the appellee should either have forgotten the cir- 
cumstance entirely, or, if he remembered it, have omitted 
it from the allegations of his bill. This cireumstance 
very strongly corroborates and sustains the inherent truth 
of the testimony of the appellant. Te would very natur- 
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allv have believed that the purchase by Paramore would 


have the effect he states in his testimony, and so believ- 
ing, being a man of decision and swift action as the ree- 
ord very plainly shows, nothing was more natural than 
for him to have at once determined and acted as he tes- 
tifies he did. There is also a variance between the bill 
and the appellee’s testimony in regard to the object of 
his visit to New York. Ile alleges in the bill that he 
went to New York at the suggestion and solicitation of 
the appellant and: there attempted to secure a loan, &e. 
In his deposition he says he went with a view of selling 
some mining stock that had been placed in his hands 
for sale on commission. 

These matters were put in issue by the pleadings ; the 
allegations of the answer were responsive to the aver- 
ments of the bill. The burden of proof Wits On the com- 
plainant (the appellee), and he was required to establish 
them by the preponderance of the evidence. As was 
said by this Court in the case of Nickerson v. Nickerson, 

27 U.S. 676, the allegations of the bill are expressly 
denied by the answer ,anad the statements of the appellee 
in his deposition are flatly contradieted by the appellant 
in his deposition. In that case the Court held that the 
complainant had not established her case by a sufficient 
weight of evidence to entitle her to relief, although she 
was to some extent corroborated by the testimony of her 
mother. Hlere the welght of the evidence 1s decidedly 
against the averments of the bill. Mach of them is de- 
nied by the appellant in his answer and testimony, and 
In many particulars, where the testimony is in conflict, 
he is corroborated by the cireumstanees and by other 
testimony. 

“Where it Is sought to establish a trust by parol, in 
whole or in part, the trust must be clearly alleged in 
the bill, not only in terms but all the facts must be set 
out from which the trust is claimed to result. And the 
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facts in all cases must be proved with great clearness 
and certainty.” 
1 Per. on Tr., see. 137. 


“It ¢s essential to the creation of a trust that there 
should be the intention of creating a trust, and therefore 
if upon a consideration of all the circumstances the Court 
is of the opinion that the settler did not mean to create 
a trust, the Court will not impute a trust where none in 
fact was contemplated.” 

1 Lew. on Tr., Marg., p. 82. 


The Court below further held that while the corpora- 
tion was an essential legal entity, its road and property 
were, as between the plaintiff and defendant, regarded as 
their individual property, owned as tenants in common 
according to their respective interests as represented by 
their stock. 

That the appellant made and controlled the directory 
and conducted the business as if it had been his private 
business, except that the usual corporate forms were used 
for legal purposes and because they were a legal necessity. 

That the construction contract of May 22, 1883, worked 
no change and was not intended to work any change in 
the previous relation of the parties; that the defendant, 
John D., was named as contractor, but in all that he did 
either before or after the making of this contract he was 
acting for himself and plaintiff according to their re- 
spective interests in the property (Ree., 267 and 8); and 
it decreed appellant a trustee for the appellee for a third 
interest in the stock and bonds earned under said con- 
tract. 

These propositions involve questions of fact the de- 
termination of which will require a careful examination 
of the record and weighing of the evidence. : 

First. Assuming that the transaction between these par- 
ties amounted to an equitable transfer of the stock, what 
were their subsequent relations? The allegations of the 
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bill show with what care the corporate existence and or- 
ganization was preserved throughout all the changes that 
were made in the construction and extension of the road, 
and how all contracts of importance were made by and 
with the corporation through its proper agents. It 1s 
safe to say that no important step was taken throughout 
the entire progress of the enterprise without the authority 
of the corporation or its duly authorized officer or agent. 
The examination of the record embodied in the statement, 
supra, will disclose these facts. So far, then, as the actual 
conduct and practice of the corporators may be resorted 
to to throw light on the relations existing between them, 
it would seem that they regarded it as something more 
than a mere fiction devoid of any practical powers or 
functions. It must be admitted that the corporation was 
in the power and control of the appellant; this neces- 
sarily resulted from the fact that he was the principal 
stockholder; but is that any reason for ignoring the cor- 
porate existence, denying its functions and legal owner- 
ship of the property, and overthrowing the relations 
existing between it and the stockholders, and the rela- 
tions of the latter asamong themselves? The law, in 
adjusting the rights growing out of this relation, univer- 
sally recognizes the legal entity called the corporation as 
the owner of the property, and adjusts the rights and 
relations of the shareholders upon that basis, and the 
rule is not changed by reason of the fact that a majority 
or all of the stock is owned by Ohe person. 
Button v. Hoffman, 61 Wis., 20. 
Van Allen v. The Assessors, 3 Wall., 5S4. 


Second. Let us turn to the record now and see what 
evidence there is in support of the proposition that the 
plaintiff and defendant regarded and treated each other 
as tenants In common or joint owners of the property, or 
that appellee was interested in the construction contract. 
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The appellant In his answer denies all the allegations 
in the bill whereby it is sought to establish a joint in- 
terest between them, and savs that it Is not true that 
they ever consulted or acted together as joint owners of 
the property, or that he ever recognized the appell c¢ as 
owning any interest either in the stock or property (Ree., 
11); and in regard to the construction contract, he denies 
that appellee had any interest therein, or that he ever had 
any thought of associating the appellee with him therein, 
or that they ever had any conversation or understanding 
to that effect. He denies, also, that he was a trustee for 
the appellee In any of said transactions, or that he was ever 
recognized as such by the directors of said companies, 

The appellee, alter testifving as to the circumstances 
in connection with his alleged purchase and the delivery 
to him of the,stock memorandum, proceeded to state : 


“* Previous to January of the prene nt year this memorandum 
has never since been talked of or rele red to between us. nor 
have I had anv reason to feel or consider that he did not 
regard it as being in full force and effect, nor has he at 
any time since the delivery to me of the said memoran- 
dum, in January of iSS2, and prior to the month of 
January, 1886, ever asked or demanded from me the 
pci ment of any money whatever on account of the pay 
ment of the SS,000 which he now claims to be due and 
wholly unpaid. When a directors’ mecting was held he 
generally detailed to me what had been done, and in the 
same wav when he returned from a trip to St. Louis or 
some other place where he had been on business for the 
Company, lle alwa S talked over W ith Prie whatever he 
had accomplished by said trips. Tle told me he had 
withdrawn his name from the directory for the purpose 
ot making il construction contract. lle sad he had 
made the contract in his own name for the reason that 
he could deal \\ ith outside partie Ss more rr adily, anil that 
he, bemg an alien, would have the melt to carry any 
litigation that might arise into the Federal courts, which 
he considered a vreat advantage 

“He never intimated to me, nor did he consider, that 
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the construction contract would interfere with my rights 
or ownership in the road in any manner whatever. I 
was hot pore sent at the meeting of directors when the 
construction contract was entered into, to the best of my 
knowledge and belief. Relving implicitly upon his judg- 
rhient, wool faith, and inte erity, | acted unc r his Instruc- 
tions and compli do with his requests In all these miatters, 
never for a moment fearing that he would of could take 
advantage of any of my suid acts. At the time of the 
organization of the Arkansas and Indian Territory Raul- 
wav and the Arkansas and Louisiana Railway he told 
ie that he had pour Tre down iLs owning ZOO shares of 
the capital stock of each of the aid companies, ana him- 
self as owning 400 shares In each of said companies. 
These and other circumstances of like nature served to 
lead me to bellreve that he was acting in good taith to- 
ward me at all times prior to January, 1SS6. 

“* During the period from January 1, 1882, until about 
January 1, IS85, | worked on the read in various capac- 
ities, [ Was recognized as assistant superintendent of 
the road, and he employe ever to my knowledge re- 
fused to obev my orders as such. During the spring of 
ISS2 about three miles of the narrow-gauge road-bed 
was washed away, which stopped the running of trains 
fora period of about one month. IT assisted to rebuild 
and relay the track (oT) this three miles ot road, and 
helped to rebuild all of the bridges upon it. Nearly all 
that summer I supplied the place of engineer on the 
narrow-gauge engine, taking on a new fireman and 
keeping him with me until he was able to run the en- 
gine. In the fall >] LSs2, [ took charge ot the broad- 
gauge engine which was then being used on construe- 
tion, again taking on another fireman and learning him 
torun the engine. When not upon the engine I was 
continually upon the road, either as conductor or upon 
the construction work. | superintended the laying of 
nearly all the broad-gauge track between Hope and 
Washington, and much of that between Washington 
and Nashville. On several oceasions | have been out 
upon the road from twelve o'clock noon until after day- 
light the next morning, working incessantly without 
food all that time. On two ot these oecasions I suffered 
intensely from the bitterness and inclemency of the 
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weather. On many other occasions I have worked 
nights and long hours. I never asked or received any 
compensation for any night work or over time. The 
reason that I did not demand pay for night work or ex- 
tra time was because | considered that | wis working 
and improving my own property, and had I owned it 
entirely by myself [ could not have worked harder or 
taken a greater interest in it.” 


We might pause here and insist that the appellee upon 
whom the burden of proof rests has failed to make out 
his case, in that he has not pointed out any agreement or 
understanding iis between himself and the appellant 
which would have the effect of changing the relations 
which the law implies between stockholders. His testi- 
mony is of a negative character. It ts entitled to very 
little weight at the hands of the Court on account of the 
vagueness and generality of his statements. There is no 
specific fact or act which the Court or counsel can lay 
hold of to establish a jolt Interest or a trust relation be- 
tween the parties or to constitute the appellee a party to 
the construction contract. 

The testimony of the appellant on these points was as 
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follows (Ree., 127, ef seq.) : 


“He had. I think. never been on anv railroad until he 
Curie here, and never had anvth ner te do with a locomo- 
tive until he came on this road. Without being. as he 
claims. either it rool machinist OFT iH cron locomotive 
engineer, he is a very ingenious man and has rendered 
efficient service. IL have alwavs regarded him as a man 
of good judgment, and [ have consulted him a good deal 
in regard to rolling stock and track and work on it. I 
have not consulted him generally in regard to operating 
the road: not nearly so much as I have Mr. W. H. Car- 
ruth or Mr. Wheless. the auditor. I have never con- 
sulted him asa tenant In common with me, and have 
never so regarded him. At the time the construction 
contract was made with the Arkansas and Loutsiana 
Railway, in May, 1883, it was prepared in my office and 


(2 


lay on my desk several days. He read it in my presence 
and said he would like to take it home and read it over 
again. [told him to do so. He returned it next day, 


I think, and said he thought it was a good contract. If 


he was a party to this contract or if I] acted as a trustee 
for him in it IT did it without any knowledge or suspicion 
of what I was doing. I supposed at the time I was making 
it in myown behalf. I told him I would not go into the 
directory in 1883 and told him my reason, which was 


that I understood that as a director I could not legally 


contract or he Interested in auny contract for the COll- 
struction ot the road, | declined election us a director 
and PAVE the same reason ata meeting of the stockholders 


when Mr. Paul Beardsley wis present, To the best ot 


my knowledge and belief, Mr. Paul Beardsley has never 
contributed one dollar to or into either the Washington 
and Hope Railway, the Arkansas and Indian Territory 
Railway, or the Arkansas and Louisiana Railway. He 
Was always on a salary and he always drew his salary, 
and so far as [ ever heard, made no protest or objection. 
Ile subseribed for stock in the Arkansas and Indian Ter- 
ritory Railway Company, and also for stock in the Ar- 
kansas and Louisiana Railway, but he has never paid a 
cent on his subscription nor taken any steps to obtain 
this stock, and the only stock that has ever been in his 
name ts that before referred to, which was a few shares 
of what was issued to me in the exchange for my stock 
in the Washington and Hope Railway, which stock was 
putin his name by my order to qualify him as a diree- 
tor, but has never been delivered to hm and he has 
never pada cent on account of it, and never asserted any 
right to it previous to February, LSS6. 

(). Up to ‘the time of the sale of the Washington and 
Hope Railway and the transfer of that stock had Mr. 
Paul Beardsley paid you the $8,000 or any part of it on 
account of the purchase ? 

A. He had not partial a cent up to that time, nor has he 
at any time ever paid or offered to pay me a cent on ac- 
count of it. 

Q. What reason has he given for not paving vou? 

A. He has never given any reason. From the Ist day 
of January, ISS2, when I gave him the memorandum he 
exhibits, he never spoke to me again about the transae- 
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tion until some time in February, 1886, when I first spoke 
to him about it. 

Q. Do you mean to say that from the time you gave 
him this memorandum, on January 1, 1882, the transae- 
tion was not again mentioned or referred to between you 
for more than four years’ 

A. Yes; that is what I say. 

Q. Was there during that time any understanding be- 
tween vou that he had an interest in the property ? 

A. Never at any time. 

Q. Was there at any time during those four years any 
conversation between you in regard to his having an in- 
terest in the road? 

A. Never at any time. 

Q. Were your relations to each other friendly—confi- 
dential ? 

A. I think they were more—they were brotherly. | 
do not remember that we ever had an unpleasant word. 
I had nothing kept from his knowledge in connection 
with the road or its mahagement, 

Q. Did you not think it strange that in all these four 
years and more he never offered to pay you anything on 
account of the purchase nor even mentioned it to you ? 

A. No; with the understanding I had of the trans- 
action I did not think it very strange. 

Q. Will you explain that ? 

A. L regarded the transaction as a conditional sale of 
so much stock to be delivered and the title to pass only 
when paid for. As he had given me no contract, | did 
not consider that I could compel him to take the stock 
and pay for it, even if he had the money. I did not even 
have a copy of the memorandum which he held. The 
earnings of the Washington and Hope railway were so 
small and the outlook so unfavorable afterwards that if 
he had got the money he expected he probably would 
not have been willing to have paid for the stock and 
taken it. AsI heard no more about the mine, I con- 
cluded that it was probably worthless and could not be 
sold. When he did not again refer to the matter for some 
months I thought the sale was off. 

Q. You said the matter was not again referred to be- 
tween vou until you spoke to him about it. Where and 
when was that, and what did vou say to him” 
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A. It was at Nashville, Ark. It was in February, 1886, 
after he had asserted this claim. I told him at that time 
that he could haye the stock even now, if he would pay 
for it. 

(). What stock did you mean ” 

A. I meant the $33,250 face value of stock that I had 
agreed to sell him in ISS]. 

(). What reply did he make to you? 

A. He said he did not owe me a cent for the stock, or 
that he would not have to pay mea cent for it, or words 
to that effect. 

(). At what time was the construction contract between 
you and the Arkansas and Louisiana Railway Company 
ratified ? 

A. On May 20, 1885, I think. 

Q. Had the permanent organization of the company 
been effected previously ? | 

A. Yes; permanent organization was effected. 

(). Who were the officers and directors who were 
elected at the permanent organization? — 

A. W. H. Carruth was president, R. B. Wilhams was 
secretary. ‘These, with A. B. Williams, H. B. Holman, 
Thos. Simms, Paul F. Beardsley, W. P. Hart, J. kK. Jones, 
and J. D. Conway, constituted the board of directors. 

(). Were you not a director then ? 

A. No; lL understood that as a director I could not 
legally contract for nor be interested Ina contract for 
construction with the company, At the election of the 
permanent directors it was proposed to elect me, but I 
declined, stating to the meeting that I desired to con- 
tract for the construction of the road, and that I was ad- 
vised that as a director | was prohibited from being In- 
terested In any construction contract. 

(). Was Paul Beardsley elected a director then, and 
was he present when you made this statement ? 

A. He was elected a director at that meeting. He 
was present and heard what [ said in reference to the 
contract. I had, howeyer, previously told him that I 
could not be a director, and why. 

Q. Had you told Paul Beardsley then that vou were 
voing to take a contract for the construction of the road ? 

A. Yes; I had told him just how | intended to pro- 
ceed. I had explained my intentions quite as fully to 


(> 


other parties, perhaps to A. B. Williams, to W. H. Car- 
ruth, and, I think, to R. B. Williams and others. 

(). In your conversation with Paul Beards ley previous 
to making the construction contract, when talking of it, 
did he show by any expression or act that, he understood 
that he was interested in it, or that he claimed any inter- 
est in it or any ownership in the road? 

A. I cannot remember any single act that he did or 
anything that he said that gave me any suspicion of any 
such claim or intention. I had not probably forgotten 
my agreement to sell him the stock, but at the time it 
was made I regarded it purely as a stock transaction. 
As [ understood it, if he had peril me for the stock and 
taken it he would have owned just the $33,250 of stock, 
and no more, unless he had by some way acquired addi- 
tional stock by additional purchase or for value received. 
It was not ny understanding at the time | acre ed to sel] 
him the stock, nor has it been at any time since, that I 
could compel him to take the stock and pay the eight 
thousand dollars and interest, even if he had the money. 
| kept ho copy of the memorandum, and if | had il copy, 
or the original, it was not binding upon him, he not 
having signed it. Ow'ng to the length of time that had 
passed without reference to it, | Suppose it had been 
abandoned long before. 

@. In making that contract, did oe intend to include 
him asa party, or did you make it In good faith as be- 
tween you personally and the company 

A. I made the contract in perfect vood faith with the 
company, acting for myselfonly,and without any thought 
of his having any interest, either legally or morally. If 
I had intended to include him in the contract, | would 
have made him a party to it and had him withdraw from 
the directory. Every member of the directory was, as I 
think, a personal friend of mine, and also of his. | was 
on intimate and confidential terms with all of them, and 
so was he, as I think. If he intended to be included in 
the contract, or thought he had an interest in it, or if I 
had intended that he should be a party in interest, there 
was no reason whatever for any concealment and collu- 
sion, or for misleading the other directors, or for doing 
what we both knew was contrary to law. His withdrawal 

from the directory would have left a greater number of 
directors than the law required. 
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Q. Is there any connection between this contract and 
the stock you acquired under it and the stock you pre- 
viously held in the company ? 

A. None whatever. 

Q. If Paul Beardsley had proposed it when you were 
about to make your construction contract with the 
Arkansas and Louisiana Railway Company would you 
have associated him with Vou as a party to it? 

A. No; I would not. 

(). Whi not? 

A. A good and sufficient reason would have been that 
he was unable to contribute anything towards carrying 
it out. There was, however, a stronger reason with me. 
[ would not have gone into any arrangement that would 
have resulted in a partnership with him. 

Q). Would not the same reasons have prevented you 
from selling him such an interest, one-third, as he claims 
you did sell him whem you agreed to sell him the stock 
in the Washington railway ? 

A. Yes; I would not then or at any time have sold 
him such an tnterest as would have created a partner- 
ship. | slinply agreed to sell him 833,250 tn stock. 

Q. Ilad you done business as a partner—that is, In 
partnership—before? 

A. Yes; [have done business in a partnership several 
times. T onee did business in partne rship with Mr. Paul 
be: ards ley. The clos he up 7) that business, howe. ¥ CT. 
Wits sO unsatisfactory tome that [would not at any time 
since have been willing to have gone into a partnership 
with lium. 

(). Have vou read the statements of Mr. Paul Beards- 
ley made in his deposition as to the conversations between 
you and he prior to vour written agreement to sell him 
the stock as to the interest he was to acquire by his pur- 
chase and the manner in which you were to be paid? 
If so, state whether his recolleetion is correct. 

A. IT have heard his statements read. Ie is mistaken. 
[ am able to be positive lor two reasons. While I was 
sincerely desirous to assist Mr. Paul Beardsley financially, 

| should be able, I had het forgotten the difficulty 
which had arisen from our previous partnership. [| would 
not then nor at any time since voluntarily have made a 
partnership with him, and I never intended this sale to 
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be anything other than astock transaction. This was in 
my mind also when I made the memorandum he exhib- 
its. In regard to the payment, he told me he had a val- 
uable mine with valuable machinery in it. He told me 
there was a small incumbrance on it, perhaps $1,000, in 
favor of a Mr. Drexler, who had been a former partner 
of his. I uever heard of the note or claim he speaks of 
until a good while later. My understanding was that 
this claim was $1,000 or 81.200. It would not, therefore, 
have paid forthe stock. Ina suit to recover this claim 
afterwards, he was defeated. 


We will now show what the understanding of the 
officers and employes of the company was as to the re- 
lations of the parties to one another, and to the property 
based on their course of dealing and conduct during the 
period of four years. 

W. H. Carrera, who was a director and the president 
of the company, testified at pages 9 and 96 of the rec- 
ord that he knew of no other interest in the construction 
contract than that of J. D. Beardsley and that he voted 
for it as chairman and director, so understanding it. 
That if there were other interests in the road than that 
of J 1). Beardsley he did not know of them. 

R. B. WitiitaMs, a director and secretary, testifies at 
page 227 that he knew of no one except J. D. Beardsley 
and the Arkansas & Louisiana Railway Company being 
interested in the contract. Had been on very intimate 
terms with J. D. Beardsley and on friendly terms with 
the plaintiff. Never heard cither of them state that the 
plaintiff had an interest in the read or construction con- 
tract until about the first of February 1886. 

Henry Bb. Hotman who was the president of the Ar- 
kansas and Indian Territory Railway and a director of 
all three of the companies during the whole of the time 
covered by these transactions, testified at pages 105 and 
106, he was present at the meeting at which an election 
of directors was held and the construction contract of 
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May 22 1883, was ratified by the stockholders. That 
J. D. Beardsley declined to be elected as a director and 
fave as his reason that he cont iniplated making the 
construction contract and that the law prohibited him 
from bn lhe’ 1hiterest (| tit Ghhy uch contract it he should 
be rat directo! That Wiis tli inimously ratified ana 
Was in the Opihion of the Williess the best contract that 
could have been made and th miy way by which the 
COL ATL could hay had the road extended. That the 
plaintiff was present at this meeting as a director and 
voted tor the ratification of the contract 

“Thad ho SUSpiclol Lhien Hor do | believe now that Mr. 
Paul Beardsley had anv interest whatever in this con- 
tract All th directors were personal triends ot Mr 
Paul Beardsley as well as Mr. J. D. Beardsley.” It was 


ui el | roc that no adil tO) uild be levally interested 
In the contract Thet Wiis ThO LecessitV tol \li Paul 
beardsleyv to have con tol oe interest In the contract, 
if he had had anv, as 1 vs would, | think, have 
Ly ‘Th TLLst is Willie PCO Pact Wil i Paul lr Li iradsley iid 
J. D. Beardsley as with J. D. Beardslev alone. lL have 
Ly Lh PCTSOLL \ \ \ I \\ I roth pearl Ss CVCIl 
SlLuce th \ > » \\ bisa \ bevel hi ira 
anvil Lith Lil lec tii PSUS)) ili 
the least that J. D. B | town the road abso- 
Lut iv Gx \ rs, or Uliat Paul 
reardsiey had any Whatever init. [ know that 
he subsertbed tor some stock tm the Arkansas & Indian 
Terri ry bid Ark bscts WA Lous tthe Railway ( OLU PATS, 
but to the best of mv knowleds never paid auvthing 
Ol ACCOULT © - . tL bok f the stock 
Which he subs | Was el ito him 


W. H. WHecess. th ulito estificd as tollows at 
pages 206, 207 


[ understood Paul Beardsley to be an emploveé of the 
road. [ bevel k Le WO LIL\ teres he had, When | 
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was first connected with the road, from the fact that he 
was Major Beardsley’s brother, | may have speculated 
Upon his having Soliie interest in the road, but, het being 
able lo see how such lhiterest could eX ist without my 
knowledge, | was foreed to the conclusion that he was 
only an employé. This conclusion was strengthened as 
rhi\ connection \\ ith the road became more mntimate. | 
noticed that during Major Beardsley’s absence Matters of 
importance were laid over generally until his return, 
This Wiis specially thie Crise til lnaking special rates, | 
noticed this more than anvething else that came to ny 
knowledge. When Major Beardsley was at home he 
Managed things wiles ly, as tar as Vils able LO see, 

. Wer your relations during that time with Major 
Beardsley intimate ” 

A. They were very intimate and confidential. They 
Were necessarily so trom my PrOstllor 

(). Did he talk freely to you in reg ird to his interest 
it the road mid the byursirae Ss if norally 4 

A. Vi ry freely, indeed 

(). Did you ever, during that time, hear any expression 
from him indicating that Paul IF. Beardsley sustained 
anv other relation to the road than that of an employe? 

A. I did not 

\) What did the action and concduet of Major Beards- 
lev, during that time. indicate the relation of Paul 
Beardsley to be” 

A. That of an emplove 
i). Referring to the entire course of conduct of Major 
Beardslev and Paul Beardslev, both in reladon to the 
road ina the babhavement, during thie Linnie of your Col 
nection with the road, was that conduct consistent or 
Inconsistent with the proposition that they were joint 
owners of the road ” 

A. | would say it was inconsistent 


All these witnesses except Holman were introduced by 
the appellee ana ti} ute the rorevotng statements on their 
cross-examination, all of them wer intimately associated 
or acquainted with one orb ith of the parties and held posl- 
tions which gave them superior opportunities of Knowing 


their relations and interests inthe Company. The bill al- 
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leved that they, the directors, understood and recognized 
that appellant was the active agent and trustee of appellee in 
these matters, and not one of them it seems, from their tes- 
timony, had anv idea or suspicion, to use the language of 
some of the witnesses, of such a condition of affatrs. 

It would have been simply impossible for the relation 
alleged to have grown out of a course of dealing be- 
tween the parties without the knowledge of these wit- 
HneESSes, Their relations were too Intimate ana they were 
too Closely Conbhectle | \\ ith the afl Hrs of the corporation 
and of the parties for such a thing to have occurred, 
Nor is this all; appellee, in a conversation with R. B. 
Willi tts, aiter it I) rd | eecruld the assertion of his claims 
In this case, stated that he expected J.D. Beardsley had 
forgotten iyi dete the preperdy randum a! sale. This 
te timonv Was not attempted ice be controverted : in- 
deed, the standing of Mr. Williams in the Company 
and in the community was such that the appellee could 


not aflord to contradict lis statement. TLow. we ask. can 


this statemn nt be reeoneciled with the assertion that the ap- 
pellant was during all this period of time recognizing and 
treating tha Ly] ellee as a tenant in common with him of 
the Property, on the basis of a contract alleged Lo have 
been ey ldlenee d by sald memorandum ? The two pPropo- 
sitions are utt rly Inconsistent The statement to Mr. 
Williams was made before the litigation was begun, and 
the appellee fully advised as to the ground upon which 
he would base his claim. It corroborates and sustains 
the statement made by the appellant that he regarded 
the whole matter as having been abandoned, and is con- 
sistent with the conduct and relations of the parties, as 
shown by the testimony of the officers of the Company 
and of the emploveés, as we will presently show. 
Another cireumstance which lends strength and sig- 
nificanee to the statement of Mr. Carruth, the President 
of the Company, is the fact that shortly after the agree- 
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ment was made the appellant told him of it. Ile states 
aut prigre 92 of the record, that soon after the memo- 
randum of sale was given by the appellant to appellee 
the appellant told him of it and that he had sold him a 
third interest in S100,000 worth of stock, subject to the 
payment of 88,000. Knowing this fact 1t would have 
been natural for this witness to have observed anything 
In the conduct of the parties Indicating a joint owner- 
ship of the property or an interest of the appellee in the 
construction contract 

We will now eall the attention of the Court to the 
testimony of the employes who were engaged in the 
active operations of the road and whose opporttnities 
for knowing whether thr ch ypy llee Was acting, and recog- 
nized as a joint owner and tenant In common of the 
property were only second to those of the officers of the 
company. 

EpGar HotmMan (Ree. 96, 97) who wasa conduetor for 
about two years and a half of the time covered by this 
transaction, testified, that he and the appellee both 
lived at Nashville, Ark. Appellee was assistant super- 
intendent of the road. His understanding had always 
been that he was an employé of the road and on a salary 


just as witness was. Evervthing connected with the 


business of the road seemed to justify this view. He 
Was as much subject to the orders of J. D. Beardsley is 
Witness was, though he had greater authority. Appellee 
always seemed to witness to have a reasonably casy job. 
When there was a wreck or trouble on the road he went 
out with a party and helped to get everything started, 
but witness and everyone did the same. 

R. iH. BoMAR Ree. 99) a locomotive engineer employed 
on the road and in car shops at Nashville, Arkansas, 
during this time, testified, he always understood that ap- 
pellee was an employé and worked for a salary, and that 
it was universally understood by all the employés that 
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J. D. Beardsley owned the road ; this understanding was 
eneral thiat | do not think any employés had any 


S() 


doubt of it. 

WintttAM Bomar, also a locomotive engineer dur- 
ing the same time, and who ran on a construction 
train, stated (Rec., 100) that appellee was assistant super- 
intendent of the road, that J. D. Beardsley was in con- 
trol of the road, ana withess alwavs understood that he 
was the owner of it. That appellee’s duties and perform- 
ance when out on the road were about what would be 
expected from a general foreman of construction. He 
overlooked the work and WAVE occasional directions to 


foremen 


J. M. Simes (Ree., 102), a merchant at Washington 
Ark., and who was a conductor on the road after its com- 
pletion from Washington to LLope, testified that the iip- 
pellec eame to the road about the first of November. 
ISS1. Witness’ THE rstandineg was that he went to work is 
an employé and he had never had.any reason to suppose 
that appell e then, or at any subsequent time, had oceu- 
pied any othe Position to the road ana its property than 
as an employe. Tfad been personally acquainted and 
quite Intimate with both the parties since they first came 
to Washington; had never heard the shghtest intima- 
tion from either of them that appellee owned an interest 
in the road; appellee had told witness more than once 
that appellant owned the road, and had made this state- 
ment to him within six months before the time at which 


his testimony was taken 


Joun IL. Burr testitied (Ree., 103) that he was em- 
ploved as depot agent at Washington, in the vear 1880, 
until November, ISS84. That all the business of the road 
went through that depot. That during the whole of his 
connection with the road he always understood that J. D. 
Beardsley was the absolute owner of it. Never heard 
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this questioned either by the appellee or anyone else, 
nor, from what witness saw and knew about the affairs 
of the road, was anything calculated to make a different 
impression upon him. That appellee came to Washing- 
ton in the latter part of the year 1881 and went to work 
on the road as an employe, and if he ever was con- 
nected with the road at any time otherwise than as an 
employé witness did not know it or have any reason to 
suspect it. 

JessE CARROWAY was employed as section foreman. 
He testified (Ree., 107) that appellee’s duties seemed to me 
to be about what any division superintendent would have 
performed ; witness always observed that his authority 
was limited, and in any important matter he referred to 
J. D. Beardsley; witness never had any suspicion that 
Paul Beardsley was anything more than an employé like 
himself; all his observation during the three years that 
he worked on the road went to confirm his original 
understanding that J. D. Beardsley owned the road and 
that Paul Beardsley was an employé on a salary. 


J. W. Teerers, who was foreman of track laying and 
bridge building, testified (Ree. 255, 256) that during the 
time he worked for the road b> worked with Paul F. 
Beardsley ; his impression was that he was an employe 
the same as himself. He based his impression upon the 
fact that appellee had a salary paid to him every month 
and was subject to orders the same as other employes; 
witness never noticed any difference In his treatment so 
far as his sphere went from that accorded to other em- 
ployés; he knew nothing as to the rights or interests of 
either party during the four or five years he worked on 
the road. He never heard of Paul Beardsley having 
any interest. 

Epwarkp ALEXANDER, a lumber dealer in the neigh- 
borhood, who furnished the road with a large amount of 
lumber and ties, testified (Ree., 256, 257) that appellee 
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told him, in diseussing a difference which arose between 
them erowilhy out of an Inspection ‘hy appellee ot ties 
sold hy Withess to thie COTELP RATA tliat he Wits all emplovee 
working (oli al salar ania had ho dhtere <t whatever in the 
matter and no diseretion but to obev orders. And on 
another occasion mi Setting an account between them 
appellee told him that it was no interest to him; that he 
had no personal interest at all but only desired to do 
What was right between J. D. Beardsley and the witness. 
That all Withiecss had observed 11) connection with his 
association with the parties in his extended business with 
the road satisfied him that thi cpp llee did not por tend 
to any property interest in the road. 

- ao LY is, thc General Mlanager of the St. Louis 
fron Mountain & Southern Railway, testified (Ree., 250) 
that he did not know of or recognize, or deal in any way 
with appellee in the furnishing of material for the exten- 
sion of the road and that appellee was not, so far as he 
knew, a party to the construction contract. fh) opposi- 
tion to this mass of t stimony furnished by the appellee 
himself, and all parties connected with the road he pro- 
duced the Li stimony of three men in no Way connected 
with the road, who testified that appellant told them in 
ISS2 or 1SS5 that he had viven or let the appellee haveone- 
third interest in the road. (See the testimony of Yowell, 
Rector and bell, Ree., 110, 112, 115.) This alleged 
conversation occurred not a great while after the delivery 
of the memorandum of sale, and it may be possible that 
appellant made the statements to which they testify, re- 
ferring to the memorandum. Yowell Says he heard this 
conversation and that it occurred in the summer or fall 
of 1S8S5. cll fixes the conversation to which he refers 
in September, ISsZ. It is a litile remarkable that the 
appellant, ana the LPO py llee as Wi lI. should have kept 
silent In regard to this transaction with those who were 
associated with them in the road and who were their 


intimates in social life, and that appellant should at the 
same time have communicated it to parties toward whom 
he sustained the relation which existed between him 
and these witnesses, for he testified (Ree., 152) in answer 
to the question :-—“ Ilave you heard the deposition of 
George Rector, J. G. Yowell and John Bell in reference 
to vour having told them that Paul Beardsley had an 
interest; that you had sold him or given him an:inter- 


est, ete. ?— 


“ Yes, I have heard these depositions. I was never on 
intimate terms with either of these men. I have no 
memory of ever referring to anything of the kind in any 
conversation ever had. It any reference Was ever made to 
anything of the kind it was some reference to my agree- 
ment to sell in ISS1. Messrs. Rector and Yowell are 
partners in business, All three of these men are personal 
enemies of mine, and have been so for over two years.” 


The appellee attempted to prove the allegations of hie 
bill by W. P. Hart, one of the directors of the company. 
Hart stated (Rec., 108) that it had been his belief and 
understanding that appellee owned an interest in the 
stock and property of the road. He said, further, that 
he was unable to state why or how he formed this belief, 
except that it be from his observation of the interest the 
appellee took in the business and operations of the road, 
and the fact that appellant consulted with him in mat- 
ters pertaining thereto, and the authority he exercised 
over the trains, property, and employés of the company. 
On cross-examination he stated he got his impression 
about the respective interests of the parties at the time of 
the transactions and sales and purchases, and was in- 
formed that the same had been contirmed by the books 
of the company, but that this was only hearsay. That 
the first positive and conclusive information he had that 
appellee had an,interest in the road was after the com- 
mencement of this suit. He states further: “I have 
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until after the commencement of this suit recognized 
Maj. J. D. Beardsley, sinee his connection with the road, 
subject to certain conditions entered into by the citizens 
of Arkansas for the compl tion of the same, as the sole 
owner thereof, and this impression was the result of the 
fact that the dealings were between Maj. J. BD. Beardsley 
and the directory, and that his was the only name known 
in the transaction.” 

The only portion of this testimony which 1s competent 
is the latter clause included tn the quotation marks. Itis 
material because it contradicts the allegations of the bill 
that the directory recognized the appellee as owning an 
interest in the road; the rest of it isa mere matter of belief 
based on hearsay and is clearly Incompetent. The record 
at pape 109 contains appellant's objection to its COTM pe- 
tency on the ground that the statements are made from 
hearsay ; they are the very rankest of hearsay. 1 Green. 
Kv.. see. 124 ( | Ith ed.) 

We will now show over the appellee’s own signature 
and as late as February 1, 1856, that the allegation in 
the complaint and the claim made in his deposition 
that there was a clear and perfect understanding between 
himself and appellant as to their respective interests In 
the property, and that they were working together in full 
accord upon the basis of a joint ownership as tenants In 
common of the property, is untrue. Ina letter written 
to the appellant on the date mentioned and exhibited in 
the record as Exhibit G (Ree., 167) he says: 

“Tn relation to our business affairs according to my 
understanding my interest in the road or company is 
exactly one-half of what vours is. Jf this corresponds with 
yours | will be glad if you will give Judge Williams such 
data and instruction as will enable him to draw up such 
an instrument as will be necessary and proper under the 
circumstances to establish and set forth our respective 
interests In such a way that should accident befall either 
of us there could be no misunderstanding. Before doing 


this, however, I think it would be well for you to make 
this the subject of a letter to me, so that we may agree on 
the principal points of such an instrument before having 
it written out so as to avoid any unnecessary rewriting.” 

And at the conelusion of a letter dated January 16, 
1886, Exhibit F (Ree., 165) he says: 


“Tthink * * * jit would be well for us to have a 
more de trivite unde rstanding astoour business relations and 
standing Inthe road. I would suggest that at some time 
in the near future, when you have the time to spare, we 
take this matter up and arrange it.” 


What need was there for these further understandings 
if the relations of the parti = were at the time and prior 
thereto had been such as 1s claimed by the appellee in 
the pleading and evidence in this case, and why does he 
entertain the doubt which his letters imply as to the cor- 
respondence of their views on the subject? It was about 
this time that the appellee told Mr. Willams that he 
feared appellant had forgott n his having viven him the 
memorandum. Appellant testifies (Ree., 125) that the 
letter ot February Ist was the first information he ever 
had of appellee’s claim to an interest In the road. 

We will now refer to the letters of the appellant, Ex- 
hibits B, C, and D, to appellee’s deposition (Ree., 86 
and S7). It will be remembered that appellant testifies 
that appellee, before he went to New York in the fall of 
ISSI, volunteered Lo end avor to raise means while there 
for the appellant, to enable ‘iim to improve and extend 
the Washington and Hope Railway, and while appellee 
was in New York he received a letter from him asking 
for information in regard to the road and a deseription 
of the country, which he sent him (Ree., 122). It was 
from this that the correspond bee originated. The letter 
of October Sth, Exhibit B, is singularly mutilated; the 
first three lines and one word of the fourth line, and the 
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leventh Line, 


last ten lines and about two-thirds of the 
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Carruth, our treasurer, could establish from my letters to 
them a stronger Dasis Upon Which to claim a community 
ot Interest than is shown LV site Lett rs ot ISSI. lf is 
my conviction from an examination of the mutilated 
letter of October 5, 1551, exhibited by the plaintiff, that 
t is the last letter | wrote to him in New Y ork before 
that of October 24, ISS1. ln thus letter of October S, 1Ss1, 
as | think, | declined to employ him on the road tor the 
reasons belore ive, | think that part of the letter 
which Is missing contained mv advice to him that we 
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ing the appellee, recognizing this disability of a director, 
he first resigned, and they accepted his resignation, In 
order to qualify him to enter into the contract. Now, 
we do not contend, that if the appellee and the directors 
had entered into the contract with their eyes open, and 
the transaction had been free from fraud and collusion, it 
would be necessarily void. Such contracts are voidable, 
and are often upheld by the Courts where the contract Is 
fair and the circumstances warrant it. 


Thomas v. Brownville, &c., 109 U.S., 524. 


But if it was the intention and understanding between 
the appellant and the appellee, that the latter was to be 
a party in interest to the contract, the concealment of that 
fact was a deception and fraud on the remaining direct- 
Ors. And the deception Was vreater by reason of the 
appellant's resigning. If they deemed it necessary to 
tuke this course as to the appellant, why should they 
have concealed the facts as to the appeller 's Interest. 
Hlolman testifies that they would as readily have con- 
tracted with both ot them as with the one. There Wiis, 
therefore, no necessity for concealment, and it is not 
reasonable to assume that such a state of facts would have 
been kept secret, While the fact that appellee Was a di- 
rector may not be sufficient. to warrant the Court in 
declaring the contract void as to him, it is certainly a 
very pregnant circumstance, in connection with other 
facts, to warrant the conclusion that he was not a party 
to, and had no interest in, the contraet, and that his pres- 
ent pretensions are an afterthought, conceived for the 
purpose of participating 1n its benetits since if has turned 
out to have been suecessful. 

We have endeavored, at the risk of being prolix and 
tedious, to set out all the evidence which we think has a 
bearing or will throw any light on the alleged trust. re- 
lation, so far as the same may have sprung from the acts 
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and dealings of the parties, or the relations sustained by 
them respectively to the property, and we confidently 
submit that the testimony not only fails to establish a 
trust, but that it completely refutes the claim made in 
that respect, in so far as it is based on the acts and deal- 
Ings of the parties, or any recognized relation between 
them. 

Third. If the contract amounted to a completed sale of 
the amount of stock mentioned, and. vested an equitable 
title thereto in the appellee, the trust thereby created was 
not enlarged so as to embrace all future acquisition of 
stock by the appellant. Whatever accrued from and 
came Into the possession of the appellant, by way of divi- 
dends or earnings of said stock, would be treated asa 
part of the trust, but the position of the appellee as the 
equitable owner of the stock did not entitle him to any 
accretions that would not have accrued to him from the 
stock had he held the legal title. As the equitable owner 
the law simply protects him by securing to him all the 
rights that would be incidental to the legal ownership. 
He is not entitled to, nor will the law award him more. 

The equitable rights of the cestui que trust will coincide 
with what would be his legal rights if he held the legal 
title to the stock. 

It is not pretended that the thy yy llant obtained the con- 
struction contract through anv abuse of his alleged trust 
or undue influence, or that the contract was unfair, or 
the price paid for the work excessive. 

The legality and propriety of appellant’s proceedings 
is not questioned ; on the contrary the appellee pretends 
that he was a party to the contract, and the only com- 
plaint he makes in regard to it is that he is not allowed 
to participate In its advantages. Ile, as well as all the 
directors, had full knowledge of all that was done. He 
is not therefore in a position to claim anything as a stock- 
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holder on account of any advantages secured to the ap- 
pellant under the contract. 

Van Cott v. Van Brunt, 82 N. Y., 540. 

Mor. Corp., sec, ZOU. 


But it was contended by the appellee’s counsel and 
held by the Court below that the road was extended to 
Nashville by the use of its earnings and by borrowing 
on its credit, and that appellee was for that reason enti- 
tled to participate in its benefits. It is not true that the 
earnings were used for that purpose, from the simple fact 
that the road produced no net earnings to be used. The 
president, Carruth, testified that at the time the construe- 
tion account was opened the company had no funds, and 


that the earnings did not contribute to the extension of 


the road to Nashville (Ree., 218), and the appellant testi- 
fied to the same effect (Ree., 137 and 138). It is to some 
extent true that the funds used in extending the road 
were procured by the appellant upon the credit of the 
property, combined with his personal exertions and the 
confidence reposed in him. The money was secured 
through an arrangement between the appellant and Mr. 
R. S. Hays, the vice-president of the St. Louis, [ron 
Mountain and Southern Railway. Mr. Hays first agreed 
to furnish the means to change the track ana widen the 
gauge. This was in the summer of 1882. The transae- 
tion was had with the appellant personally, Mr. Hays 
declining to enter into a contract with the Washington 
and [Lope Railway Company, and stating to the appel- 
lant that he preferred to deal with him in the matter. 
Under this arrangement the gauge was changed and the 
track relaid with a better quality of iron. Later, some 
time in the fall of the same year, appellant made arrange- 
ments with the same party to secure means for the exten- 
sion of the road to Nashville. The.work of changing 
the gauge began in the fall after the transfer made by 
the Washington and Hope Railway to the Arkansas and 
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Indian Territory Railway. This work was done by the 
appellant with the means obtained from Mr. Hays in the 
manner aforesaid under an agreement with the Arkansas 
and Indian Territory Railway. At the time the con- 
struction contract was made that company was indebted 
to appellant for said work. The agreement and the in- 
debtedness of the Arkansas and Indian Territory Rail- 
way to the appellant thereunder are recited in the con- 
struction contract copied in the statement and provision 
is therein made for paying appellant for said work, 
(See also deposition of J. D. Beardsley, Ree., 139 
and 140.) | 

Shortly after the construction contract was entered > 
spre into, the appellant, pursuant to an arrangement 
with Mr. Hays, transferred a half interest therein to George 
C. Smith, as the representative of the St. Louis, Lron Moun- 
tain and Southern Railway, and he explains in his depo- 
sition that it was in contemplation of this assignment 
that the contract was made with himself and his associates, 
and in pursuance of the sume arrangement one-half of the 
stock was indorsed in blank and deposited with the said 
Smith. In 1885, and after the road had been completed 
to Nashville, the foregoing arrangement was changed and 
the stock and bonds issued to the appellant under the 
construction contract hypothecated with the St. Louts, 
[ron Mountain and Southern Railway to secure it for the 
money and material used in the extension of the road. 
(See contract between J. D. Beardsley and the St. Louis, 
Iron Mountain and Southern Railway, Exhibit A, Ree., 
157.) The Arkansas and Louisiana Railway was made a 
party to said contract. Appellant states It was considered 
hecessary that the COT pany should be a party, because 
the security of the debt depended upon the comphance 
with the conditions stipulated in the contract that no 
more bonds should be certified by the company until the 
debt was paid, and to insure this it was made a party. 
(Ree., 146.) Mr. Hays was asked by the appellee’s coun- 
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sel whether credit was given to the appellant on his in- 

dividual responsibility or on the faith of the Arkansas 

and Louisiana Railway Company, and stated that im 

making the transactions the personal character of the 

appellant was necessarily partially relied on. (Ree., 254.) , 
The appellee himself testified (Ree., 145), in regard to the 

extension, as follows 


a ? } ’ } ’ ae i - ; 
Q. What understanding had the directors with vou 
and what considerations influenced them to make the 


A Phi Contract sets | th exXactiv’ What Was und: r- 


stood all around. The directors, with one exception, 
were Verv anxious to have more road built. I knew. and 
I think some of the direetors knew. that the road could 


had made such 
arrangements with the [rou Mountain Ratlhwav as made 
me sure of my ability to extend the road as far as Nash- 
ville, 1 Howarc COUNTY, as i standard ruitve rouse l. We 


| , os 
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not sustain itself unless extended | 
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believed that with this accomplished it would be possible “ 

. rer : UJ 
to go on and build it across the State. The members of 


the directory were fully advised of my understanding 


' 
with the [ron Mountain Company. [ think thev believed 
in my ability to build the road, and therefore contracted 
with me. IT believe they would have contracted with 
any outside party on the same terms. [ have no doubt 
that as between myself and an outside party [ would 
have had the preference. 
(). Would vou as a large stockholder have consented 
to such a contract with an outsic party t 
A. Yes: if | had not been able to build the road ny- 
self or seen a reasonable chance of being able to build it 
in thre near future [ would have be 1) glad to consent 
to such a contract with an outside party who would build 
it at once. Pha =Ton k Ol thre \W ishington and Hope Ratl- 7. 
wav at that time was, In my opinion, of no'value. The | 
stock In the extended road could hardly fail to have some 
value. ; 


While it may be true that th ‘appellant could not have 
raised the means for the extension of the road without 
the assistance of the securities acquired under that con- 
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tract, it is equally true that the money could not have 
been raised outside of the personal ‘ xertions, credit and 
standing of the appellant himself. It was said by the 
Court in the ease of Van Cott v. Van brunt, supra, if the 
rule be once established that no agreement can be made 
to build railroads by the transfer of stocks or bonds to 
the contractor without rendering him hable for the par 
value thereof it would seriously interfere with the con- 
struction of enterprises of this description and would 
prevent the building of many railroads. This remark 
would apply with equal force to the proposition that a 
contractor could not use the stock and bonds, or any 
other security of the road, which he might be authorized 
to use as a basis of credit upon which to obtain the 
means for the performance of bis contract. In by far the 
larger amount of railroad construction that has been 
done in this country the contractors have obtained the 
means used by them in constructing railroads in that 
wav. It would be difficult to find an instance in which 
a railroad contractor has performed his contract with 
means obtained independent of the road and its securt- 
ties. And no more reason can be shown for holding that 
the additions to the property should acerue to the stock- 
holders of this company because of the fact that the 
“tf curities, or the road itselt if you please, assisted the con- 
tractor in obtaining credit, than in the many thousands 
of similar cases that are occurring every day all over the 


country. 


The Cireuit Court held on the authority of Colbrooke 
on Coll. Securities, 306, that the relation of pledgor and 
pledgee was created. The citation does not support the 
ruling. The author was treating of the relation between 
il stockbroker and his customer W ho makes advances and 
holds a power of sale in case of defaulton the part of the 
customer in repaying the advances. 

This question was involved in the case of Kelly v. Up- 
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ton, sugeme, and the Court held that the relation of pledgor 


and pledgee was not created. 
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See the language of the Court in that case, supra. SY 


It wascontended that certain lands which had been con- 
veved totheappellant,and a telephone line and appliances 
and contract with the Pan-Electric Telephone Company, 
held by and in the name of the appellant, belonged to 
the railroad company, and the Court decreed that the 
legal title and interest of the appellant in said property 
and contract be divested out of him and vested in the 
railroad company. 

There was a credit to the appellant as contractor of 
$4,754.53, derived from the sale of old material, consisting 
of rails, spikes, locomotive, car, ete., and other personal 
property, which was claimed by and belonged to him; 
also 86,975.13, derived from the collection of notes made 
to the appellant by citizens of Washington under the 
provisions of the contract between him and the Wash- 
ington and Hope Railway Company for the construction 
of that road, termed in the pleadings and evidence 
“bonus notes.” These amounts were collected and 
used in buying material and paying for work on the road, 
and were entered to appellant’s credit in his account as 
lessee and contractor. The appellee alleged in his bill. 
that they belonged to the railway company, and should 
be charged to the appellant, and asked for an accounting. 
The allegation was by the answer denied, and appellant 
set out the facts under which he claimed to own said 
assets. 


See the answer, Ree., 44 and 45. 


An account was ordered, in‘ which appellant was 
charged with the sum of $9,302.27, drawn by him against 
said credits, and one-third thereof was passed to the credit 
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| of the appellee on the purchase-money for the stock, 
amounting, with interest, to $3,521.93. 
See deposition of W. H. Wheless, Ree., 209 and 
210, and Master’s Report, 274. 


First. We deny the right of the Court to adjudicate 
these questions at the suit of the appellee, in the absence 
of a strong showing that there was a necessity for the 
interposition of a stockholder for the purpose of protect- 
ing the rights of the company against the fraud and 
laches of its directors and officers in the preservation 
and protection of its rights, and of a demand in good 
faith and a refusal on the part of the directors to take 
the necessary steps for that purpose, 

The case of Hawes v. Oakland, 104 U.S., 450, con- 
tains a clear and comprehensive statement of the rule 
requiring suits for the protection of property interest to 
be brought by and in the name of the corporation, and 
the cases in which the Court will depart from the rule 
and permit a stockholder to sue. 

The conclusions of the Court are summed up, Ree Vw. 
460 and 461, and we submit that the appellee has not 
shown any foundation for this proceeding and decree 
within the rules declared by the Court in that case. 

There is no allegation, nor was there any contention on 
the part of the appellee that there had been any fraud 
or misconduct on the part of the directors, either as 
| among themselves, or in connection with the appellant, 
or that they were abusing their trust In a manner to 
warrant the Court in permitting the interference of a. 
. stockholder. 

Appellee did not attempt to show that he had made 
any effort to obtain relief through the regularly consti- 
tuted corporate authorities, nor is there anything in the 
record to indicate that the directors would have colluded 
with the appellant for the purpose of diverting the prop- 
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erty or means of the company from its proper channels, 
or had refused to take the necessary steps for the protec- 
tion of his rights and interest in the property of the cor- 
poration. | 


Second. The property referred to did not belong to tlie, 
company. The bonus notes were paid to the appellant 
under the contract for constructing the Washington and 
Hope Railway (see the fourth clause of that contract, 
supra), and belonged to him alone. 

As between Alderman and defendant, the agreement 
was that Alderman should have half of the stock and, 
in consideration of that, he was to pay half the cost of 
construction. The testimony both of the defendant and 
of Alderman is clear and positive to this effect and is 
not disputed. And the testimony in regard to the terms 
of the sale from Alderman to Beardsley shows that only 
the stock was taken into consideration by either of them. 
The fact is that Alderman never set up any claim to the 
bonus notes or attempted to sell any interest in them 
either in his negotiations with Paramore or with the ap- 
pellant. (See the testimony of J.D. Beardsley and Alder- 
man, Ree. 150, 151, 259 and 260). 

The old material was purchased by the appellant from 
the County Court of Shelby County, Tennessee, and paid 
for with his own means. Alderman did not contribute 
anything toward paying for the material; no settlement 
was had between them in regard to it, and appellant 
did not take it into consideration in his purchase from 
Alderman. fe explains this transaction in his testi-. 
mony, at pages 150 and 151 of the record ; see also Alder- 
man’s deposition, page 260. He informed the appellee of 
the tacts at the time of the agreement between them, and 
appellee understood that this material was reserved by 

appellant. (J. D. Beardsley’s deposition, Ree., 183 and_ 
148.) And in the construction contract of May 20, 1883. 
it was agreed that he was to have the material (supra). 
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Neither the railway company nor the appellee are 
parties to the contract with the telephone company and 
there is nothing in the record to show how the instru- 
ments and line were paid for. It is difficult under these 
circumstances to see how the appellee’s contention in 
regard to that property can be maintained. The lands, 
some of them, were bought during the time of the orig- 
inal construction of the Washington and Hope Railway, 
and were paid for by appellant in part before the Wash- 
ington and Hope Railway was completed and partly out 
of money obtained from the St. Louis, Iron Mountain 
and Southern Railway for construction purposes. 


J. LD). B ‘ardsley’s deposition, Ree. 153, 154., 


These funds belonged to the appellant. Neither the 
railway company nor the appellee had any interest in 
them, nor did they acquire an interest in the lands by 
said purchase. As to the lands which were donated for 
depot purposes at Nashville, the equitable title of the 
railway company is not disputed, nor has the appellant 
ever refused to recognize its interest. The property was 
donated for the purpose of a depot and town site, and 
the title was conveyed to appellant as a matter of con- 
venience to facilitate the sale and transfer of lots when 
the property should be platted. The appellee did not 
distinguish between the several tracts of land in his bill 
so as to make it practicable, if it had been proper, for a 
decree to have been rendered as to any part of them. 

Thind. The appellee was not, in any event, entitled to 
the proceeds of the property and bonus notes which was 
applied to his credit on the purchase money for the 
stock, and we submit that the Court committed a eross 
error in ordering the account to be taken. If the ap- 
pellant was chargeable with these funds they belonged to 
the railway company and not to the appellee, and should 
have gone into the treasury of the company. The rail- 
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way company was largely indebted and the appropria- 
tion of these assets for the personal benefit of the appellee 
was a fraud on the rights of its creditors. The alleged 
agreement that the net earnings of the road were to be 
applied to the payment of the purchase price of the stock 
did not alter the ease. There were no net earnings. It 
required all the earnings of the road and more to pay 
current expenses and liabilities, and at the time these 
transactions occurred, the road was In an Insolvent con- 
dition. The deeree can only be sustained by entirely 
ignoring the existence, rights and duties of the corpora- 
tion in its relations to its creditors, as well as its stock- 
holders and officers. [It was not only a Violation of the 
principles of law. but was equally violative of the con- 
tract, taking appellee’s version of it to be true. 

The Court also decreed that so much of the construe- 
tion contract as gave to appellant all the earnings of the 
COTRpPAaHy for tive years should be set aside, leaving the 
contract In all other respects to remain in full force be- 
tween the appellant and the railway company; but that 
all interest and, by consequence, all ability of the ap- 
pellee in said contract should be extinguished and an- 
nulled. When it is remembered that no complaint was 
made as to the terms of the contract either by the appellee 
or by the railway company, nor any relief of that kind 
asked for by any party to the proceeding, the remarkable 
character of this decree will be apparent, The Court not 
only went outside of the record in annulling the contract 
altogether as to the appellee, and partially as to the ap- 
pellant, but it did what the Courts are constantly dis- 
claiming their power to do—that is, it made a new con- 
tract between the appellant and the railway company by 
extinguishing so much of the old contract as gave appel- 
lant the earnings of the road during the period mentioned, 
and leaving the residue of it in foree. 

As the appellee's case depends almost entirely upon 


4 
i 
: 
; 


we. te a 


LOLOL OLENA at et tae te 


91 


his own testimony, the question of what credit is to be 
given to it is a matter of great importance. We have 
already shown many instances in which his testimony is 
completely contradicted and overturned in material mat- 
ters by the testimony of other and disinterested parties as 
well as by the incontrovertible facts in the case. But 
in order that his testimony may be properly estimated, 
we will now call attention toa number of statements and 
allegations made by him as within his own knowledge 
in which he is contradicted by all the evidence in the 
record which has a bearing on said matters. He alleges 
in his bill which is sworn to, that he and defendant 
worked together harmoniously and consulting in all mat- 
ters pertaining to their railway enterprise without re- 
serve, and succeeded in completing a first-class, narrow gauge, 
all-iron railway between the towns of Washington and Hope, 
and that they afterward concluded to change the gauge 
of the road and make it uniform with the gauge of the 
St. Louis, Iron Mountain and Southern Railway, ete. 
(Ree. 7). Now it is a fact beyond controversy that the 
road was completed and ironed a year or more before 
the appellee ever saw it; this is establised not only by 
the testimony of the appellant but by Mr. Carruth, the 
president and treasurer. (Rec., 282). 
J. M. Sims, Ree., 102. 
R. B. Williams, Ree., 224. 


And the directors, by a resolution, declared the road 
completed, and received it as of the first day of January, 
1881, and finally the appellee himself, when on the wit- 
ness stand, testified that the road was completed with 
iron rails and rolling-stock running upon it when he 
came to it. (Ree., 80.) Appellee alleges in his bill that 
the bonus notes given by the citizens of Washington 
were a part of the assets of the Washington and Hope 
Railway Company. It is obvious, upon the reading of 
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the construction contract between that company and the 
appellant, either that this statement was made recklessly 
and without anv information on the subject, or that it 
was made falsely, as there is no ground for misunder- 
standing or mistake in the matter. He alleges (Ree. 
15) that the direetors ot all of the three companies recog- 
nized the appellant as a trustee, first for Alderman and 
then for himself. This statement was one of great im- 
portance, was made with full knowledge of all the facts, 
and is of such a nature that appellant cannot be assumed 
to have been laboring under any mistake, and vel it Is 
denied by the mhuswer, snl contradicted by all the di- 
rectors who testified in the Case, aS well iis hy the appel- 
lee. Ile testifies (Ree. 78, 79) that he never attended 
but one of the meetings ot the directors, which Was held 
to authorize the Issuance of some bonds Lo the [ron 
Mountain Railway ; was not present at the meeting of 
the stockholders when he was made a director, horat the 
meeting of the directory when the construetian contract 
was entered into; that appellant detailed to him all that 

had been done, and told him he had withdrawn his name 
from the directory for the purpose of making the con- 
struction contract, and had made the same in his own 

name, for the reason that he could deal with outside 
parties more readily, etc. <All of this statement is con- 

tradicted by the appellant, and it is shown by other di- 

rectors that he was present at these meetings at which 

he says he was not present. 


Ree., 106, 107, and 142. 


And the records of the mectings of the stockholders 
and directors show the same facts. (Ree... 51,55, 56, and 
63.) lt is scarcely cr dible that the appellee could have 
forgotten these meetings, and especially the meeting of 
the directors of May 22, 1883, at which the construction 
contract was ratified, if he had at the time felt that he 
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was interested to the extent that he now claims. His 
circumstances and situation were not such that he would 
have been likely to have forgotten or overlooked a mat- 
ter of so much importance to him. It follows, of course, 
that he was also mistaken when he said he obtained his 
information of that contract through the statements of 
the appellant. He having been present when the 
contract was made, it would have been unnecessary 
for the appellant to have informed him of what was 
done. Ile alleges in his bill (Ree., 11,) that no books 
or accounts were kept between himself and the appellant 
from the first of January, LSS2, to the first of January, 
ISS4. On page 104, of the reeord, John H. Burt, who 
was the station agent at Washington, testifies that books 
were kept and were checked over every month by the 
appellant, and that all money which appellee drew was 
charged to him in the books. Appellant also testifies 
(Ree., 124) that this is not true. and in his letter to the 
appellant, written January 16, 1586 (Ree., 164), appellee, 
speaking of matters which occurred in 1882. says, refer- 
ring to the cost of certain articles chnumerated, “which 
amount you charged me on the books at the depot after 
your return.” He, appellee, also testified (Ree., 83) that 
he never saw any balance sheet from the books of the 
Company, or any other statement made from said books, 
except the weekly or monthly statement of earnings, and 
if there was ever a balance sheet made from the books, 
he never knew tt. 

Appellant testifie cl it c., Lov) that he had shown appel- 
lee several of the balance shi CLs, and W heless, the audi- 
tor, testified (Ree. 207) that appellee, on one occasion 
when he was looking over the balance sheet, called the 
attention of the witness to a credit of appellant’s amount- 
ing to about 85,500 for material, and suggested that it was 
singular that appellant should take a eredit on his own 
books. Appellee alleged ( Re on that he Was i good 
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locomotive engineer and machinist. Appellant stated in 
his testimony (Rec., 127) that he thought appellee had 
never been on any railroad until he came here, nor had 
anything to do with a locomotive. And R. H. Bomar 
and William Bomar, locomotive engineers, testified (Ree., 


99 and 100) that he was not a competent or skillful engi- 


neer. He alleges in his bill and testifies that he super- 
intended the entire construction and operating of the 
road, and nothing was done thereon without his super- 
vision and control, and to his great physical strength and 
ability and to the vast amount of manual labor he has 
performed on the road; and makes the incredible decla- 
ration that there is scarcely a piece of timber, or bridge, 
or trestle, or cross-tie, or a piece of iron, whether of rail, 
or fish-plate, or spike, from Hope to Nashville (twenty- 
six miles), that has not been handled by him in some 
way or other (Ree., 8, 9, 85). The appellee evidently 
regarded this as an important feature of his case, and it 
was so treated by the Court. The merits of his claim 
were based largely on the services which he claimed to 
have rendered on the road. 

We will now show what his co-employés had to say 
about the character and extent of his services. 

EDGAR HoLMAN, i conductor. testified (Ree., 97) that he 
was conductor on the Arkansas and Louisiana Railway, 
and has been for two vears and a half; that Paul Beards- 
ley has during that time been acting as assistant super- 
intendent of the road. He says: “ When we had a wreck 
or trouble on the road he went out with a party and 
worked to clear the road and get everything started, but I 
did the same thing and so did the section men.” He says 
further: “ Mr. Paul Beardsley has never been in control 
of the operation or construction of the road since I have 
been on it, except when it was left temporarily in his 
charge in the absence of J. D. Beardsley. Mr. Paul 
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Beardsley always seemed to me to have a reasonably 


easv job.” 


J. M. Sts testified that he was employed as a con- 
ductor on the road from December, 1880, until December, 
1581 (Ree. 102), and that he was again employed March, 


1883. 


He says: “ During the time I was in the employ- 


ment of the road Mr. Paul Beardsley never was in con- 
trol of the operation of it unless temporarily, when J. D. 
Beardsley was absent.” 

Wm. Bomar testifies (Rec. 100) that he worked as 
locomotive engineer on the road from April to December, 
1884; during the most of the time he ran a construction 


train. 
tendent. 
the work. 


Mr. Paul Beardsley was then assistant superin- 


He was frequently but not continuously on 
Sometimes he was there all day, at other 


times part of the day, and some days not at all. Ido 
not remember ever seeing him handle rails or ties. I 


have seen him putting on fish plates. 
tended to work as a laborer. 


He never pre- 
His duties and perform- 


ances when out were about what I should expect from a 


general foreman of construction. 


He overlooked the 


work and pave occasional directions to the foremen or 


men. 


He says: 


“During the time I was on the road I 


never knew Mr. Paul Beards y to be in charge or Con- 
trol of the road, except when left 0 for il time when J. 
LD. Beardsley was absent.” 


Rurvus Bowar testifies (Ree. 99) that he had been em- 
ploved on the road since November, 1884. He says: “ Mr. 
Paul Beardsley was employed at Nashville as assistant 


superintendent of the road. 


while at 
onerous. 


Nashville 


Mr. Paul Beardsley’s duties 
were not what I would consider 


He did not do anything more than might 
have been expected from any division superintendent. 


He has never been 


have been at work on it, except when J. D. Beardsley 


in the control of the road since I 
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has been absent.” He testifies also that the only wreck that 
had been on the road while he was there was In January, 
IS85, and that Mr. Paul Beardsley was on the train when 
it was derailed ; he directed the witness to take him and 
the passengers to’ Nashville on the engine, and he re 
mained at Nashville and sent the witness with section 
foreman and men to get the train on, which they did 
by working all night. : 
Jesse Carnoway testifies (Ree. 106) that he is now 
(Mareh, ISS6) in the employment of the Arkansas-and 
Louisiana Railway as section foreman, and that he has 
worked continuously forthe road since January, 1885; that 
Mr. Paul Beardsley was there as assistant superintendent 
when he came on the road, and remained so until about the 
middle of last month (February, 1886); that he worked 
on the track laving continuously for seven miles; Mr. 
Teeters was in chargé of the tracklaying. Mr. Paul 
Beardsley came to the work a good deal but was not 
there continuously. When Mr. Paul Beardsley was on 
the construction work I never saw him work with his 
hands asa laborer; he stood around the work, overlooked 
it, and sometimes gave orders to the men as foreman. I 
never saw him handling rails nor assisting to handle 
them. I have seen him pick up fish plates and hand 
them to the men who were bolting them on the rail, and 
I have seen him occasionally putting in the bolts. J 
think I once saw him help handle a few for a few mo- 
ments when we were short of men. His duties seemed 
tome to be about what any division superintendent would 
have to perform. [I neversaw him do any laborious work 
or carry heavy timber. During the time I have been im 
the employ of the road IT have never known Mr. Paul 
Beardsley to be in control of the construction or Opera- 
tion excepting at short intervals when J. D. Beardsley 
was absent. 
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J.W. Teeters testifies(Ree., 255): I don’t know whether 
I worked for J. D. Beardsley in the fall of 1879 or 1880, 
but I know I was working for him in 1880. I worked 
for the railway up to the 10th of February, 1885, with 
an interval of perhaps two or three months, I was em- 
ployed in track laying, bridge building and other work. 
I remember when the gauge of the road was changed, 
and I did some of the work. I laid all of the track from 
Capt. Hanna’s, about two and a half miles south of Wash- 
ington, to Nashville, in Howard county (19 miles); dur- 
ing this time no one but J. D. Beardsley had any control 
over me. Paul Beardsley had nothing to do with laying 
the track from Capt. Hanna’s to Nashville. I had entire 
charge of the track laving. During the time I have 
worked on the road, I have worked with P. I Beardsley. 
He did not, so far as I could see, do any more work or 
any greater work than other employés of the road on 
the same work. My salary as foreman was sixty-five 
dollars; I don’t think that P. F. Beardsley did any more 
work than I did. 


Thus we see from the testimony of his fellow em- 
ployés without exception, as well as the testimony of the 
appellant which is hereinbefore cited, that the appellee’s 
statement as to the extent and character of his services are 
greatly exaggerated, and that while he probably rendered 
reasonably efficient service, he did not do more than any 
other good man working in a like situation would have 
performed, and it is reasonable to assume that the price 
paid him would have secured equally good service from 
another. The statements recited above mostly relate to 
matters which were deemed by the appellee to be of great 
importance in the preparation of his case. They were 
nearly all matters within his personal knowledge, and 
the statements were made upon that assumption, and yet 
we find that in every instance he is contradicted, not only 
by the appellant but by a host of witnesses who were in 
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a position to know the facts, and to speak with entire 
freedom from any bias growing out of any interest in the 
matter or relating to the parties. We might go farther 
and point out many other contradictions and inconsist- 
encies In the appellee’s testimony, but this will suffice to 
show the untrustworthy character of his statements. It 
is not often that so Many errors and*inconsistencies can 


be found in the record oft ai CHUSe., 


Offering an apology for the length of this brief, which 
upon the record here presented could not well be less, 
we respectfully submit the cause should be reversed. 

JoHn M. Moore, 
A. H. GARLAND, 
H. J. May, 
For Appellant. 
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THE BILL. 


The bill in this case filed by appellee in the Circuit Court 
of the United States for the Eastern District of Arkansas, 
against the appellant and the .\rkansas and Louisiana Railway 
Company, on the 1ith day of March, 1886, alleges all juris- 
dictional facts, and that oa the ttth day of April, 1877, a pri- 
vate corporation was organized under the laws of Arkansas by 
certain citizens of the Town of Washington, and known as 
the Washington and Hlope Tramway Company, with a capital 
stock of $20,000, divided into shares of $25 each. That the 
incorporators, in their articles of agreement, reserved to them- 

selves, their successors and ASSIGNS, the privilege to convert 


the tramway into a railroad corporation un ler the laws of the 
State when deemed advisable 


(Jn th g Ist day ot May i877, said tramw L\ VaS Con- 
\ rted nto a railroad c roorat K 1) Vil is tne \\ isnington 
1» ; ‘ + ‘ - ; ~ » 4 
and LLop Railway Company, with a capital stock of $45,000, 
divided into shares of $25 each, with the same terminal potnts 
as the tramway company 
J / -) o 
Qn November 7, ItSSi.. certain charter’ amendments were 
Wi VY Which Sa ra VA\ muidG D extended [rom \\ ishinve 
ton northwesterly t th Indian Lerritors ind trom Hope 
southeasterly to the | siana State line, and the na tf th 
corporation was changed to th \rkansas and [.voutsiana Kaiul- 
wav Company. but tt was expressiv provided that the pres- 


ent organization of the Washington and Hope Kathway Com- 
pany shall continue, and the chang t name and extension of 
the road shall not be held to make any change in the organiza- 


vations of the Wash- 

ton and [lope Railway Company.’ The capital stock was 
| | hares of $25 

Hope R.ilway Com- 
pany to be stock of this company and the holders tnereof to 
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vote it as such, and at ther option to exchang 
under the new name in like amounts. but this organization 
was never perfected so as to become a cerporation under the 
laws of “Arkansas, and was subsequ ity abandoned 

lo encourage th. butluing of the Washington and flop 


Railway, mn the 5th day of ‘larch. [S79, an act ol the Legisla- 
ture of Arkansas was approved by the Governor thereof, do- 
nating certain lands of the State to said railway company, 
amounting to about 20,000 acres, tor which the Governor subse- 


! ee a a |. side sill ee . ; 
quently executed and daeivered dee ls Of convevance to said 


company. <Atter the passage of said act, the said company 
commenced active operations upon said railway and pro- 
gressed so far as to clear out the right-of-way along the entire 
line and gradethe greater part of the road-bed between Wash- 


ton and Hope, when nm into be- 
tween said corporation and the appellant, John ID 


acting tor himself and one Vinton Alderman. bv whic 
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corporation agreed to transter and assign to appellant all th 
" ‘ : ‘ ' ? 
roperty of said Corporation, inciuding the lands granted by 


] ’ ; , , . , 
the Legislature, and also give a bonus of $10,000 1n the 
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Promissory notes r certain sSoivent citizens t tiempstead 
, l.¢ ‘ + } 
County, upon the condition that appellant should complete 
: o ‘ 
re ee met gd" . 
said road and operate tt under th Ws \rkansas These 
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negotiations were consummated during the year 1879, and the 


appeilant and 


said Vintor \| 
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‘man became the absolute 


whoers of said Washington and Hope Railway, as tenants in 
| , , " . | . iz 
common, with equal interests, and commenced thetr work ot 
‘onstructing the same as a narrow gauge railroad. 
rf Anw J e 


roceeded und 


structing sal narrow 


nt. John D.. and the said Virton Alderman 


| ? 


r great difficulties, tor the lack of means, with 
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gauge railroad, by using 
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mora ly wooden stringers tor rails tor a part of the road and 
4 ’ 

ron ras tor t remainael it afterwards securing all tron 

for rats, until tl tter part of the vear 18381, when the said 
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j ntiy done he 


lerman 


Tore Tt 


me sirous of disposing of his one-half inter- 


that time annellee was a citizen of the State 


a. here he received letters trom the appellant, John 
-1D., who is his older brother of the full blood, urging him to come 
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enterprise, as he had fre 
hat time and betore his connection with 


Upon these s “tations appellee went to the 


’ 
7 | “ 7 " | , ’ ? on y _ 
t Washington and ascertained that Alderman’'s inter- 
" ; | . ~~ 
7 r) said cor ration couid | mur hase Tove mout § 10.0% ” ) 
" , 
} by it. n possessing that rmaoun’ ' money. ne went f 
t ( t New \ t I st 1} and Sapte ition of his 
iy ~~ 
’ ? 
. t yi ther fomp! secure a loan of that sum 
' } 
| ] ~ j r< Lise In tins. nye ta c] 
, 
retut to t ton about November 1 
’ ’ 
‘ “a r t a rK fT Ss Ceil 
! ee va VT} ptt é lrmake 
~T I if! \ ti 1? i Wwe \ at iit I 
I I sal rtained it \ ie@rman, 
‘ ry 1} ® 
\ . } t STi Wes rvinia tikat | is- 
» 
! vVaV for $12.0 Ipona 
. rif : t vata rc] in) ir)? it , cv t hie r 
th ~ ! rman and accept his terms 
’ + , , _— . 
ot s nsistin taking the whole of Alcerman s 
ns ; ‘ , ‘ , ’ } + iy + i | 
’ " i 1} he, ® if ( Mi if i Ta i \ i\ 
ts pt t nt propert f appci- 
’ 
} i | | i bs ‘ ‘al t t ' ict 1} that 
t . | , — rat * ery 
= a r s ' sat ti ; Lert ~ ’ i l 
t Nn : tet tins i property one-third of the 
! ana 1 t : Mnaliiv consented Alter tnis 
Ct Al int wrot lerman, saying that he wouid 
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tak rest $a ra 1. its propertv ‘tor said sum 
: . <- 
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‘ rue ¢ rs ba received a Tedpoiyv Tron I 
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lerman sa { ne w I sider his said interest sold to 
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| hin .t th time neither appellee nor appellant had any 
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mone f anv « sequen: rd on that accoun hev were 
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compelled to proceed with their work under great difficulties, 
The road was operated as far as completed, and all of its pro- 
ceeds were employed in the payment of its debts and for repairs, 
both appellee and appellant giving their individual labor with the 
common laborers employed by them and using the most rigid 
economy compatible with existence. Soon after this pur- 


chase from Alderman, no part of which had then been paid,’ 


and on the tst day of January, 1832, appellant, John D., handed 
appellee the following declaration of trust: 


“W. HI. Caruth, president. J. D. Beardsley, superintendent, 
“SUPERINTENDENTS OFFICE, 
“WaASHINGTON AND Hore RAILWAY COMPANY, 
“WasHINGToN, ARK., Jan 1s, 1882. 
* VWemorandum. 

' hold of the stor k of the Washington and Llope Railway 
Company thirty-three thousand two hundred and fitty dollars, 
or thirteen hundred and fitty shares, which is sold to Paul F. 
Beardsley, and which, though standing in my name, belongs 
to him, subject toa payment of eight thousand dollars, with 
interest at same rate and trom same date as interest on my 
purchase of Mr. Alderman’s stock, 


“J. D. BEARDSLEY. 


“Witness: 
72, Shs ee he 


Appellee, having implicit confidence in the honesty of pyr- 
pose and sincerity of motive of his sud brother, accepted the 
suid memorandum of evidence ot his share and went heartily, 
earnestly, and untiringly to work to make the enterprise a suc- 
cess, and, although said memorandum states that thirteen hun- 
dred and titty shares of the stock were sold to appellee, still he 
is willing to admit that this was a mistake in calculation made 
by his said brother, and that it was intended to be only thirteen 
hundred and thirty-three and one-third shares, that being one- 
third of all the stock. At the same time, in making this ad- 
mission, he calls attention to the further mistake in said mem- 
orandum as to the value of said shares, which should be 
thirty three thousand three hundred and thirty-three and one- 
third dollars instead of thirty-three thousand two hundred and 
htty dollars, and he had all the while and does now treat said 
memorandum as if thus reformed, to the end that it shall con- 
form to the true intention of the parties and properly express 
the contract as entered into between his said brother and him- 
self 

Some time before the transactions last above stated the 
stock of the said Washington and Hope Railway Company 
had been increased from forty-five thousand dollars to one 
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hundred thousand dollars, divided into shares of twenty-five 
dollars each, in all four thousand shares. 

Appellant and appellee worked together harmoniously and 
in full confidence with each other, consulting together in all 
matters pertaining to their said railway enterprise without 
reserve, and succeeded in completing a first-class narrow- 
gauge all-iron rail railroad in tull operation between said Towns 
of Washington and Hope, with all necessary switches, side 
tracks, turnouts, engine, rolling stock, and other appurten- 
ances, including a depot building and platforms at the Town of 
Washington and proper accommodations for receiving and 
landing passengers and freight at the Town of Hope, it being 
well understood and agreed by both appellee and appellant 
that appellee's interest in all of said property was one-third 
thereof and appellant's interest was two thirds thereof, the 
interest of the president and other directors of said corpora- 
tion being merely nominal and only for the purpose of sustain- 
ing the corporate existence under the laws of Arkansas. 

Being in this condition and owing but a small debt, 
appellee and his said brother, after full consultation and 
agreement, concluded to change the gauge of their said rail- 
way and make it uniform with the gauge of the St. Louis, 
[ron Mountain and Southern Kailway, with which it made 
conection at said Town of Hope, and to extend the line of said 
road, provided they could make the necessary arrangements 
for money to carry out their plans and for freight rates with 
said last-named corporation. Such arrangements were soon 
thereatter made and work of changing said gauge commenced 
16., Pp. §-7,) and on September 13, 1882, in furtherance of 
this plan, a corporation, under the name of the Arkansas and 
Louisiana Railway Company, was organized to run from Hope 
in a southeasterly direction to the Louisiana line, with a 
capital stock of one million and two hundred thousand dollars, 
divided into shares of one hundred dollars each, of which 
appellant owned four hundred shares and appellee owned two 
hundred shares, with Thomas H. Simms, A. b. Williams 
and RK. B. Williams as mere nominal owners of a few shares 
to qualify them as directors of such corporation, as appears 
by articles of incorporation on page 25 ef Transcript of Record. 

()n the same day, another corporation, known as the Ark- 
insas and Indian Territory Kailway Company, to run from 
Indian Territory to the Town of Washington and connect with 
the Washington and Hope Railway Company at its western 
terminus, was organized with a capital stock of one million 
dollars, divided into shares of one hundred dollars each. In 
this corporation, appellant owned four hundred shares and 
appellee owned two hundred shares, with W. H. Caruth, 
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H. B. Holman, W. P. Hlart and J. D. Conway as mere nominal 
owners of a few shares to qualify them as directors, as appears 
by articles of incorporation, on fage 27 of Lrauscript of 
Record. 


In each of these railroad organizations an affidavit was 


} 


mde by three directors that at least one thousand dollars for 
every mile Ol road had been subscribed an | that 5 pcr cent 
on the amount subscribed to the articles of association had 
been actually paid unto the said directors named in_ said 


] 


] ‘ | aie . , 
articles, as required by the laws ot .\rkansas 


(On the 1Sth day of S pt miber, Is $2. the Washington and 
Llope Railway, with all the property of every kind, nature 
character and description, were sold to, purchased by, and com- 
pletely merged in the Arkansas and Indian lerritory Kailway 
Company, which sale was duly ratified by the stockholders of 


the said Washington and Ilope Katilway. A duly authenti- 


corded in the office of the Clerk of the Circuit Court and « 


ee na De yr Pe { ‘ ert || +) . cf oa rey? ’ els, — . i 
iia LCCOPFUCT [ol sAl1G Tien Gertie Mmiy, On i] s (1 ay ¢ 
' ) 2 } a ie " ~ } 
lanuarv, 1882, and on the 12th da t january, 1 s tiled 
C a Den are . 4 | 
11) the ofmfce oF the secretary of State, and DY him duly fre 
corded in a book pro . tor that purpose, a true copy 
i i i i 
’ | " | ' ‘ 
vhereot 1 ed, mar} exhibit ““G, to the dill, on pages 
28-20, ot Transcript of kk re 
‘-) 
, / 


On the 17th day of May, 1853, the Arkansas and Indian 


Territory Railway, togcethet tik a ts property of eve ry kind, 
nature, character and scciption, including all the property 
purchased by it trom the Washington and Hlope Railway as 
aforesaid, was to. purchased by. and completely merged 
inthe Arkansas and Louisiana Railway Company, which sale 
anc pureha were duly rat d by the stockholders of both 
( Ty] I ts 
On th . f June, 1SS3, the capital stock of th 


Xrkansas and Loutstana Ratlwav Company was increased from 


one milion ana (wo kirea tf Isanad adoliars to two million 


. _ o + *% ] , “ ss . . ] + ;* } . ] 
directors. Lil i og i s ‘) ‘ il Ss «iif in i 1) sit 1} is 9 aeate’ i>T 
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Secretary of State, on the 25th dav ot June, 1883. and by him 


, . . ‘ " , ’ : ’ 
quiv recorded in a DooKk prot , ov iaWw for that purpose, and 
’ _ ’ | ’ ' , ‘ ‘44 ‘* ‘ . *o7 
a true copy thereof is fled, marked Exhibit ‘‘H,” to the bill. 


On the 22d day ot May, 1383, appellant, acting for himself 
and appellee, entered into a construction contract with the 


I 
Arkansas and Louisiana Railway Company, all of whose direc- 
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tors at the time, except appellee, were merely nominal share- 
holders, with no real or beneficial interest in the stock or prop- 
erty of the railway company, and all of whom were willing to 
and did make and ratify any and everything performed by 
appellint concerning the construction, operating and manag- 
ing said railway. The appellee, reposing the utmost confi- 
dence inthe judgment, integrity and good faith of his brother, 
the appellant, entrusted all such matters to him, not even read- 
ing the contract, but joined with the other members of the 
board of directors (if, indeed he were then a director), in rati- 
fying the same, being induced to do all things which the said 
brother suggested in these matters, by his implicit confidence 
that it was tor the mutual benefit of his said brother and him- 
self, to be shared according to their respective interests as 
aforesaid. 
o., 2, &. 

The bill charges that in all matters pertaining to said rail- 
way and its properties, the appellant acted for himself and as 
trustee fot appeilee, without any change whatever of their re- 
spective rights or interests therein; that, being fully imbued 
with confidence that his brother would in no wise abuse his 
trust, appellee did not exact or even request from him any 
other writing or evidence of his interest in said railway or any 
of its properties, or in said construction contract, either present 
or prospective; and that after the construction contract was 
made, there was no change whatever in the relations existing 
before that time between his said brother and himself, each 
giving his time, labor and _ skill, as well as all the assets which 
came from the Washington and Hope Railway, to the enter- 
prise the same as before. 

During the month of November, 1882 (7883 in Record, /. 
S being misprint), they had succeeded in changirg the gauge 
of said railway as contempiated tor the whole distance be- 
tween said Towns of Washington and Hope. In the mean- 
time, they had commenced upon the construction of the road 
from the Town of Washington io the Town of Nashville, in 
lloward County, Arkansas, and on the 4th day of October, 
i884, completed it, and have been since that time running 
trains thereon, so that said railway now extends the whole 
distance from said Town of Hope by way of Washington t 
said Town of Nashville, a distance of about twenty-six miles, 
and is a first-class standard-gauge road for both passengers 
and freight, with all necessary switches, side-tracks, turnouts, 
depot buildings, ) itforms, etc. 

In these four years during which appellee was connected 
! 


with this enterprise he gave his entire time, day by day, and 


. 


considerable portions of many nights, to the work upon the 


— 


road and in its interests. Ile is a good locomotive engineer 
and a good machinist. lle has great physical strength 
and as mnch endurance as any man. with whom he 
has ever met. Ele has not confined himself to any one 
branch of the business, but has laid ties and ratis, built 
bridges, worked in the mud and water with the common la- 
borers, In raln and SNOW and storm as in sunshine, not ce ising 
his labors because of the weather or the nightfall, but contin- 
uing them until the end in view was accomplished, without 
regard to the elements, the seasons, or the hours for retresh- 
ment and repose. In addition to all this he superintended the 
entire construction and operating of said road, and nothing 
was done thereon without his supervision and control. He 
has acted as engineer when necessary, and it was often neces- 
sary, and has trequently spent the whole night upon his en- 


‘ 


, 


gine, and then worked unceasingly all the next day and regu- 
larly thereafter. He has gone into the machine-shop of 
the road and repaired the eng nes and done any other work 
to save expense or meet an emervenec Ile has rep ured CaAfs 
as well as engines, and, in tact, there is nothing upon this 
whole line of road that has been done without his having 
taken a part in it. There is scarcely a piece of timber, 
whether Ol bridge, or trestle or cross tie, and scarcely a piece 
of iron, whether of rail or fish-plate or spike, from Hope t 
| , , ; : 
Nashville that has not been handled by him in one way ot 
another or has felt the sweat trom his brow or his hands. All 


these things has he dene, and more. And during all these 
years he has taken trom the revenues of the road not one 
dollar more than would actually suthce for the bare necessi- 
ties of life for himselt, his wite, and his little children, rarely 
exceeding in any one month more than one hundred dollars, 
and oftener a much less amount \ll these things has he 
done, and more, tor the purpose of accumulating a fortune for 
himscit and family, by honest and honorable industry, ana 
without one fear that his hopes were to be thwarted by the con- 
duct of his said older brother. When appellee made his said 
purchase of the Alderman interest, the appellant, John D., 
had assumed the title of “superintendent” of said railway, 
and gave appellee the le of “assistant superintendent " 
thereof; but about the month of December, 1885, appellant 
arbitrarily assumed the title of “lessee and general manager” 
and gave appellee the title of ‘“ master of transportation,” 
having before that time, or about the month of December, 
1883, arbitrarily fixed his own salary at two hundred dollars 
per month, and that of appellee at one hundred dollars per 
month. 

Appellee did not assent to this arrangement of salaries, but 


e % the =z n that he beleved the 
| so as to have given him 
lant should have had it they 


protested against l 
amounts ought to have 


doub! 
were to » proportio t amount of labor and skiil de- 
voted b , each, t le; i equ il imount, dpp llee 


S| ‘ 
took no active steps | t Ing ana ¢ byte cting against 
this arrangement at the time, to he reason that he did no 


con- 

Con 

QO lact 
construction and to 
the utmost tru- 
to accom- 
conceive that his said 
him of his title to 


relation to said 


‘TOR S UJFFICE 
WasHINGron, ARK., February 
sg., Waste ‘ransportation, 
he general! requests me 


;7 . 
Vil not rye 
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Voucher will be made you for entire month, February, but it 
will not be necessary for you to complete the unexpired time 
covered by this. Ile requests me to receive from you all 
tools, material, papers, etc., in your possession belonging to the 
Arkansas and Louisiana Railway; also your passes, keys to 
offices, desk, etc. Respectfully yours, 
H. H. WHeress, Auditor.” 

The same demand was made by the appellant, John D., in 
person, and appellee refused compliance with it, as well as 
that of said auditor. 

finding all overtures upon his part tor an amicable adjust- 
ment to be futile, and them and himself treated with contempt 
by his said brother, he found a resort to the courts to be indits- 
pensable for the security and protection of his rights, and, upon 
the advice of his counsel, appli d to said auditor of the detend- 
ant railway for a statement of the tinancial condition of said 
railway, as the same a pears by the books kept by him, to the 
end that he might use such statement in this suit. This was 
refused by said auditor for the reason given by him, that he 
was instructed by appellant not only not to give appellee any 
statement from said books, but under no circumstances what- 
ever to permit him to inspect or look into said books. Appel- 
lee then, under the further advice of his counsel, applied te the 
secretary of the board of directors of the defendant railway 
for permission to examine the books of the corporation for the 
purpose of obtaining therefrom information deemed by his said 
counsel to be necessary for use in bringing this suit. This was 
refused by said secretary for the reasons given by him, that he 
was instructed by appellant not only not to give appellee any 
statement from said books, but under no circumstances what- 
ever to permit him to inspect or look into said books. Appel- 
lee reminded said secretary that he was and is a stockholder in 
said corporation as well as a director therein, and as such was 
entitled to inspect said books, and that it is made a cause for 


forfeiture of the charter of said corporation under the laws ot 


the State of .\rkansas for him to refuse this permission to ex- 
amine said books; but said secretary still refused such permis- 
sion, or to furnish appellee any information whatever from said 
books ; and appellee charges the truth to be that said secretary 
is one of the attorneys for appellant, and in thus refusing 
privilege belonging of right and under the law to appellee, he 
acted under the direction of appellant. In consequence of this 
conduct on the part of said auditor and said secretary, who 
were acting under the direction of appellant, as aforesaid, ap- 
pellee has been unable to make exhibits, or even positively 
accurate statements, of many things deemed by his counsel to 


cl 
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be proper and necessary to the correct understanding of appel- 
lee’s rights and appellant's liabilities in the premises. 

After entering into the contract of purchase of two-thirds 
of the Alderman interest in the Washington and Hope Raii- 
way, on the Ist day of January, 1882, as aforesaid, appellee 
and appellant, having tull confidence in the honesty, integrity, 


’ 3 ] , 
and sood faith of each otnetl Kept no hooks of account as he- 


tween themselves, but each ok trom the revenues of the busi- 
ver was necessary for the actual 


no more; but in January, 1884, 


ness trom time to time what 


. ’ 


wants of himself and family and 


they Carne luded to mplov an 
counts of all the altfairs ot ti 
been done since that and 1s 
stated, has been refused 


that reason to state many t1 


, . - ; 
which appear upon said books, 


from memoranda made by h 
books, and from information « 


itn. 2 
is prohibited trom 


auditor and keep accurate ac- 


fendant railway, which has 
still done. Appellee, Aas betore 


s to said books and is unable for 


ansactions of a financial nature 
but from his recollection and 


im while having access to said 
‘btained from said auditor before 


‘formation. he is able to make 


the following statement , charges to be true: The 
total credit given to said Vinton Alderman upon said books for 
his one-half interest in the Washington and Hope Railway ts 
$12,000, twelve thousand dc ind the total amount charged 
to him as having been | defendant railway amounts 
to forty eht hundred d $4800), which was paid from 
time to time and befor f kebruarv, 1886, and 
itirely out of the ear r if said defendant rail 

va id after appellee rchase was made; and there 

ippeat pon sa . credit to appellant in the sum 
of forty-seven ndred ty -1 dollas nd fifty cents 
4722.6 is ti iT r th 5 zt a part oF ti iron, 

lat spike nad cat { the property of th 
Washington and llope kK n ind belonged to the same at 
the time and atte ) purchase of his interest 
therein as aforesaid Said t should not have been made 
to appr lant, but said of right to the defendant 
railway, and said sum | by appellant for his own private 
purposes and without knowledge or consent of appellee, 


and was a wrongtul conversion 
and there als ) app ats 
chase of two thousand fre-b1 
way, and which were cha 
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, ’ . 
said bri AS, ctl icast one-hall 


for his own private purposes an 
made upon said books, and sar 


if the trust funds in his hands: 


woks a statement of the pur- 


ick for the use of the defendant 
ged as such, but a large number 


f them, were used by appellant 
d no charge to himself has been 


| bricks were worth and readily 


sold for eight cents each. Appellant used of the earnings and 


profits of said detendant rail 


way from time to time large sums 


ce enim Welle 


of money for traveling expenses for himself and family and the 
education of his children abroad and other matters not apper- 
taining to the business or atfairs ‘>] the detendant railway, but 
he cannot sav what amouuts were used tor these purposes, 
nor whether proper charges were made upon said books against 


appell int for them; and in fact appellee has no w iV, except 


through this honorable court, of ascertaining the condition of 


ot his interest therein. 
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the atlairs of Salad railway al 


, ' : ; . oan : , 4 . q . , 
on account of the arbitrary, powers WHICH anpnclilant is exercis- 


ing over the officers of said railway and over the entire busi- 
ness and properties thereof, in utter cont mip and disregard ot 


appellee's rights and demands. 


\Vpopellant, aquring th Vear 1504, used of the earnings and 


profits of the defendant railway a considerable amount of 


money in building a residence upon lots and a piece of land in 


said Town of Washington, which he claims to be his private 
property, and he is now engaged in building considerable addi 
tions to said residence, and is using the same for his private 


; | . | , 
use and account, and for this, as peiliee 18 informed and be- 


cA} 
lieve © and so States, has made no prop r Charge against him- 


self upon the books of the defendant railway The assets of 


the Washington and Tlope Kailway at the time appellee pur- 
chased his interest therein as aforesaid, and which were after- 
wards sold to the Arkansas and Indian Territory Railway, and 
by the Arkansas and Indian Territory Railway to the detend- 
ant railway, AS hereinbef re State d. were, at cording to appel- 
lee’'s recollection and belief, as foliows: 

\mount due trom bonus notes. since collected, about S$ 6.000 


Amount since realized from sale of tron, fish-plates 


spikes, bolts and cars, about 14,000 
Amount since realized from sale of lands granted by 

State as aforesaid, about &,COO 
Amount of net earnings of narrow-gauge railway for 

year 18582, about $ ,000 


All of said assets, as well as all of the assets, earnings and 
profits since then realized by the defendant railway corpora- 
tion, except those wrongfully converted by appellant, as afore- 
said, have been used in the construction of the defendant rail- 
Way as it now exists, and for the payment of its debts and ex- 
penses. 

The net earnings of the defendant railway for the year 
1885, as appellee was informed by the auditor thereof before 
the issuance to him of the arbitrary order of appellant, as 
aforesaid, amounted to the sum of thirty-four thousand four 
hundred and twenty-nine dollars and eighty-eight cents ($34,- 
429.88), but appellee is unable to state the earnings for any 
other year for the reason before given, that he is not permitted 


ee 
ta 


to look into the books of said defendant, and can obtain no 
further information theretrom, as before stated. Certain citi- 
zens of the County of Howard, in the State of Arkansas, do- 
nated to the defendant railway about 320 acres of land, situate 
at and contiguous tothe Town of Nashville, in said county, 
upon condition that said defendant railway should be ex- 
tended to said town, and a depot located on the said land. 
This has been done, and the deeds to said lands have been 
executed and delivered to appellant, in his own individual 
name; but the truth is, that said appellant received such title 
in trust for himself and appellee, according to their respective 
interests in the defendant railway, and not otherwise, and said 
lands belong of right and in equity to said defendant railway. 
Many valuable improvements, including depot buildings, etc., 
and a large and commodious hotel, have been built upon said 
lands; a large portion of said lands have been divided into 
blocks and lots, now forming a part of said Town of Nashville, 
and a portion of them sold by appellant, or bargained for sale 
(but what portion appr llee is unable to Say ), and all of said 
lands remaining unsold and the proceeds of those portions 
which have been sold or bargained tor sale are properly and 
equitably assets of the defendant railway. Said lands are de- 
scribed as follows: The northwest quirter of the northwest 
quarter; the northeast quarter of the northwest quarter; the 
southeast quarter ol the northwest quarter | the northwest 
quarter of the northeast quarter; the northeast quarter of 
the northeast quarter; the southwest quarter of the northeast 
quarter ; the southeast quarter of the northeast quarter, in 
section 26, in township nine (g) south, in range 27 west, being 
the land known as the Kector place, exclusive of the lots sold 
previous to August 30, 1883, out of the northeast quarter ot 
the southwest quarter and the north half of the northeast 
quarter, as per deeds made by .\. M. Rector of said January 
21, 1885. 

There are other lands belonging to said defendant railway, 
the deeds to which are in the name of appellant, but appellee 
cannot specifically describe and set forth the same for the 
reason before given, that he is denied access to the books of 
the defendant railway by appeliant. 

The appellant heretofore made a contract with the Pan 
Electric Telephone Company, by which he has the exclusive 
right to the use of the instruments of the said telephone com- 
pany along the line of the defendant railway in the States of 
Arkansas and Louisiana; but the truth is, said contract was 
made for the benefit of the defendant railway, though stand- 
ing as the contract of appellant with said telephone company. 

Appellee is unable to state the terms and conditions of said 


—I4— 

contract otherwise than that it is largely beneficial to him and 
appellant, for the reason before given, that he is denied access 
to the books of the defendant railway by appellant, as aforesaid. 
There are many other things affecting appellee's rights in 
said railway, but which he is unable to state in any satisfactory 
manner for the reason before given, that he is denied acctss 
to the books of the defendant railway by appellant, as atore- 
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for said Alderman and afterwards tor appellee, with tull pow- 

ers to act inthe premises as he might deem advisable for the 


welfare of the corporation | the shares ot stock appearing 
upon the books ti belong to all ot the directors, except ap- 
pellee, were merely nominal, and were of novalue tothem ex- 
cept for the purpose of sustaining the corporate existence of 
roceedings were had by such 


directors from time to time as appellant suggested were for the 
interests he represented, andthe various meetings of said direc- 
‘ors were called and held upon request of appellant, and at no 


’ 


time without such request. Appellee became a director in the 


the corporation aforesaid: such 


ive 


defendant railway because of the request of appellant, and 
without questioning his motive, and voted and acted as such 
director just as appellant requested him to do, and without 
inquiring as to the reasons for so doing, 

This he did because of his perfect confidence in the hon- 
esty, integrity, good faith, and good judgment of his said 
brother, the appellant, who is seven years older than appellee, 
and for whom appéllee had always since his earliest childhood 
entertained the tenderest feelings of brotherly love, respect 
and confidence. 

Although appellee is a director of said defendant railway, 
and also a stockholder, owning one-third of all the properties 
of said railway, he is not permitted to look into nor inspect 
the books of said corporation ; his rights and interests in said 
corporation are denied, and he is arbritarily ordered by appel- 
lant to keep away from the property of said railway; ap- 
pellant is converting the trust reposed in him as aforesaid by 
appellee to appellee's financial ruin; denies that appellee has 
any interest whatever in the defendant railway or in any of its 
properties, and boasts that he is in possession and that he will 
use the means in his hands to maintain his position, and that 
appellee is unable to maintain a suit against him for want of 

defray the expenses necessary 
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ineans to employ counsel and 
for that purpose ; and has gone so far as to demand from ap- 
pellee all passes which he has received from other railroads, 
and, on account oft appellee's refusal‘ to comply with this de- 
mand, has threatened to take such action as would induce said 
railroads to withdraw said passes from appellee, and has 
caused the conductor on the defendant railway’s train to de- 
mand and collect fare from appellee for a nurse in charge of 
appellee's infant child, while going with appellee's wife on the 
train of said railway from Nashville to Washington. By virtue 
of the power and authority which has been given to him by 
the directors of the defendant railway, and which they are 
powerless to withdraw or abridge, appellant will be able to and 
will maintain his said wrongtul and unrighteous position, and 
will be able to and will destroy appellee's interest in the de- 
fendant railway and render the same valueless, unless pre- 
vented from so doing by the powers inherent in and exer- 
cisable by this honorable court 

The prayer of the bill is that an account be taken and 
stated by a master of this court, of all the property of the de- 
fendant railway company, whether the same appear upon the 
books of said railway, or to be ascertained by evidence, includ- 
ing all properties, whether real personal or mixed, which 
legally or equitably belong to said railway, whether held in the 
name of appellant or otherwise, and whether acquired before 
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final decree may be rendered herein, and for such other and 
further relief as to the court may seem equitable and just, and 
the nature of the cause may require, and that a writ of sub- 
pana be issued, directed to the said John D. Beardsley, and 
the Arkansas and Louisiana Railway Company, commanding 
them, at a day certain and under a certain penalty to be 
therein inserted, personally to be and appear before this hon- 
orable court, then and there to answer the premises, and to 
stand and abide such order and decree therein as shall seem 
agreeable to equity and good conscience. 

The bill was sworn to and verification under oath by de- 
fendants to their answer and pleadings waived. 

lb., pp. 8-17. 

The exhibits to the bill are. contained on pp. 18-34 of the 
Transcript of the record. They are: Exhibit A—Articles of 
Association of Washington and Hope Tramway Company. 

Exhibit B—Articles of Association of Washington and 
llope Railway Company. 

kxhibit C—Amendment to Articles of Association of 
Washington and Hope Railway Company, subsequently 
abandoned. 

Exhibit D—Articles of Association of Arkansas and Louis 
iana Railway Company. 

Exhibit E—Articles of Association of Arkansas and Indian 
Territory Railway Company. 

Exhibit F—Affidavit of directors of Arkansas and Indian 
Territory Railway Company, that $1000 per mile for every 
mile of the road had been subscribed, and that 5 per cent. of 
stock subscription had been paid. 

Exhibit G—Sale of Washington and Hope Railway Com- 
pany to Arkansas and Indian Territory Railway Company. 

Exhibit H—1. Increase of capital stock of Arkansas and 
Louisiana Railway Company. 

2. Affidavit of directors of Arkansas and Louisiana Rail- 
way Company, that $1000 per mile for every mile of the road 
had been subscribed, and that 5 per cent. of stock subscription 
had been paid. 

3. Sale of Arkansas and Indian Territory Railway Com- 
pany to Arkansas and Louisiana Railway Company. 


1b., pp. 18-34. 
THE ANSWERS. 


The defendant railway company, in its answer, admits the 
truth of the allegations in the bill in regard to its corporate 
organization and the acquisition by it of the property and 
franchises of its predecessors. 

16., p. 3§. 


Appellant, in his answer, says: 
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“Tt is true that the several corporations mentioned and 
described in said bill were incorporated at the time and in 
the manner alleged, and he supposes that Exhisits ‘ A,’ ‘B,’ 
‘C,’ ‘D,’ ‘ E,’ and ‘F,’ to said bill were correct copies of the 
Articles of [Incorporation of said several corporations ; but he 
alleges that no stock was ever tssued in pursuance of the 
subscriptions contained in the Articles of Association of 
the Arkansas and Indian Territory Kailway Company, or of 
the Arkansas and Louisiana Katlway Company, nor was any 
part of said stock subscriptions ever paid in save what was paid 
by this respondent for the purpose of securing the charter. 
After the organization of said corporations and the purchase 
by them respectively and successively of the property and 
franchises of the Washington and Hope Railway Company, as 
set out in said bill, it was agreed that certain stock was to be 
and the same was in fact issued by the Arkansas and Loutsiana 
Railway Company to the stockholders of the Washington and 
Hlope Railway Company, as will herein be fully shown, 

“Ttis likewise true that the several sales and transters of 
the property, rights and franchises of said corporations alleged 
in said bill to have been made, were made, and that the prop- 
erty and franchises of said several corporations were finally 
vested, by virtue of said sales and transfers, in respondent's 
co-defendant, the Arkansas and Louisiana Ratlway Company. 

“ And he alleges that it was, among other things, agreed by 
and between the Washington and Hope Railway Company 
and the Arkansas and Indian Territory Railway Company, in 
the negotiations for the purchase by the latter of the property 
and franchises of the former company, that the vendee would 
issue to the vendor one hundred thousand dollars of its paid- 
up capital stock, which was to be delivered to the stockholders 
of the vendor in lieu of the stoc« held by them in said corpo- 
ration at the time of said sale, and said arrangement was as- 
sented to in w riting by each and all of the stockholders of said 
company. 

‘“ And the same agreement was made by and between the 
Arkansas and Indian Territory Railway Company and respond. 
ents co-defendants, the Arkansas and Louisiana’ Ratlway 
Company, upon the purchase by the latter of the property and 
franchises of the former company, and was assented to by the 
stockholders of the former company. 

“ That the object and intention of said agreements was that 
each of the stockholders of the vendor corporations should 
obtain in the vendee corporation an amount of stock equal to 
what he had theretofore held in the vendor corporation, and 
upon the consummation of the re spective s ules aforesaid, each 


ot the stockholders ot the vendor became entitled to an amount 
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of stock in the vendee equal to what he had previously held in 
the prior corporation, and under said arrangements each stock- 
holder in the Washington and Hope Railway Company ac- 
quired the right to the like amount of stock in the Arkansas 
and Louisiana Railway Company. 

‘ Respondent further says that his co-defendant has issued 
one hundred thousand dollars of paid-up stock under and in 
pursuance of the aforesaid agreement, as will be hereinafter 
more fully shown, and that it has issued no other stock except 
what was issued to respondent as hereinafter stated.”’ 

Hle states some of the terms of his contract with the Wash- 
ington and Hlope Kaitlway Company, of September 10, 1879, 
(76., P. 38), and makes exhibit of said contract in full, as “E”’ 
2. (/6., pp. 58-61.) 

He further states (24., fp. 38), that sometime after he had 
entered into said contract with the Washington and Hope 
Railway Company, he associated with him in said enterprise 
the said Vinton Alderman, and that it was agreed between 
them that they should each contribute to the expense of con- 

tructing and completing said road, and upon receipt of the 
stock thereof from the directory, that it should be divided 
between them equally. 
lie turther states 


[hat this time the capital stock of said corporation was 
forty-five thousand dollar ipon the cdémpletion and 
Acct ptance by said c TVD pth’ t said road >, atores uid, the cii- 
rectors caused the same to b | oy a comm ttec DY tiem 
ippointed for that purpos pv of said resolution ts 
herewith filed, marked Exhibit ‘ G [he same was appraised 
at one hundred thousand cd rs, and thereupon the stock of 
t | ce Mpany Was NnCTCASC 1 to t it sum, and paid-up ( ertifi- 


ates of said stock were issued to respondent for himself and 
the said .\lderman, save a tew shares, reserved and issued te 
members of the directory tor the p Irpose ol rendering them 
eligible as directors Said road was completed as aforesaid 
betore complainant came to Wash ngton, and it 1s not true, as 
illeged, that he parth pated in the construction thereof. 


‘* Defendant turther represents, that the said Alderman had 
contemplated removing to Hlempstead County, tn this State, 


but in the vear 1881, he concluded to remain in Ohio, and 
thereupon became anxious to dispose of his stock in the 
Washington and [lope Railway Company, and several times 
wrote to resp ndent asking him to purchase the same, 
vhich he declined to do tor the reason that he did not have 
the means necessary to make the purchase. The road was in 
debt and the earnings thereof were, at the time, very light; 
but about the lay of ——, 1881, defendant learned that 
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the said Alderman was proposing to sell his stock to the 
president of the Texas and St. Louis Railway Company, 
which was a corporation constructing a narrow-gauge railroad 
in this State to be operated in competition with the St. Louis, 
Iron Mountain and Southern Kailway, upon which road the 
Washington and Hlope Company was largely dependent. 

* Detendant knew said « OMpany and the president thereot 
could command large capital, and was fearful that if he at- 
quired said stock it would prove prejudicial to respondent's 
interest. Wheretore, and solely in consideratian of said in- 
formation he wrote at once to said Alderman, proposing that 
he would purchase his stock tor twelve thousand dollars, if he 


would sell it to him on a credit llis proposition was 
accepted by the s ud Alderman, and he thereupon became the 
purchaser and owner of said stock.” 

As to sale of two thirds of the Alderman interest to ap- 
pellee, he SaAVS / a Ji} 


“Soon after complainant came to Washington and en- 
tered into the service of the detendant as aforesaid, and atter 
he learned that defendant had purch ised the stock of Vinton 
Alderman and owned the greater part of the stock of the 
Washington and Ilope Railway Company, he began to im- 
portune defendant to sell him a part of said stock represent- 
ing that he still had interests in California, from which he ex- 
pected to realize money with which he could pay tor the 
same. Defendant did not wish to sell him the stock or be- 
lheve that he would be able to pay for the same, but finally, 

| vent s icitations, consented to sell him thirty thre: 
thousand two hundred and fifty dollars of said stock tor the 
sum of eight thousand dollars, and, inasmuch as he was pay- 
ing interest en his purchase of stock from the said Alderman 
and was realizing no dividends thereon, he thought it was but 
just that complainant should pay him interest from the date of 
said purchase, and so stipulated. It was further agreed that 
the stock was not to be delivered to complainant until he 
should have paid therefor. Ou the day after he had agreed to 
make sata sale, defendant wrote and delivered to complainant 
the memorandum copied tn his bill, Said sale was not made in 
pursuance of any previous agreement or under any other cir- 
cumstances or with any other understanding than as herein 


upon his ur 
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stated. That from that time until sometime in the month of 


January, 1886, when complainant became offended with re- 
spondent, the matter of said sale was never mentioned or al- 
luded to between them. Complainant did not during all said 
time pay or offer to pay a cent on said purchase. And re 
spondent, knowing that he had failed to realize anything from 
his alleged gold mine, and without means to pay for the same, 
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supposed he had abandoned it, and had himself ceased to think 
of it.” 

He says (26., Pp. 42-43): “In the summer of 1882 respond- 
ent ascertained that the St. Louis, Iron Mountain and South- 
ern Railway Company would aid him in extending the road, 
and it was at once determined to proceed with the extension 
thereof. * * * * Complainant was not a member of the 
directory and was not consulted by the respondent or any one 
else, so far as he knows, as to the policy of the extension. .-\s 
to the matter of the w dening ot the vauge of said road, it was 
determined upon by respondent, as he now remembers, during 
an interview with R.S. Hays. the first vice-president of the 
St. Louts, Iron Mountain and Southern Railway Company, at 
St. Louis, in the summer of 1882, and when complainant was 
at Washington, Arkarsas, several hundred miles away. 

“Further answering, detendant says it is not true that he, 
acting for himself and complainant, entered into a construction 
contract with his co-defendant, and he states the tacts in that 
behalf to be that after the acquisition by the Arkansas and 
Louisiana Rathway ot the property and tranchises that had 
formerly belonged to the Washington and Hope Railway 
Company, and after it had been determined that the said road 
should be extended the directors looked exclusively to re- 
spondent tor carrying said purpose into ctlect, and in order to 
enable as well as to induce him to do so a construction con- 
tract was entered into between respondent and his co-defend- 
ant, the terms of which will presently be tully set forth; that 
prior to the making of said contract respondent was a director 
in said company, and knowing that he could not lawtully enter 
into contract with the company while holding that position 
he withdrew from the directory, and the complainant, who was 
then and at the time said contract was entered into a director 
in said company, well knew and understood the purpose for 
which respcendent withdrew from the directory. 

“That on the 22d day of May, 1883, a contract was 
entered into by and between respondent, acting solely and 
exclusively for himself and co-defendant, by the terms of 
which he undertook and agreed to change the gauge of said 
road, to lay the same with a heavy iron rail, to build depots, 
equip the road with sufficient rolling-stock, and to extend the 
same, and to assume and pay all debts and liabilities of said 
company, amounting to near seventy thousand dollars, in 
consideration of which said company agreed to convey to 
respondent the lands donated to it by the State, amounting to 
about twenty thousand acres, to issue to him stock to the 
amount of $10,000 per mile on that part of the line between 
Washington and Hope and $20,000 per mile on the residue of 
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the road, said stock to be issued and delivered to respondent 
as said road was completed and accepted -n sections of one 
mile, and first mortgage bonds in the sum of fifteen thousand 
dollars per mile to be issued and delivered to him as said 


work progressed and was completed and accepted in sections 


of five miles, and to lease said road and the revenues and 
income thereof to respondent for the period of five years. 
A copy of said contract is herewith filed, marked Exhibit ‘ H.’ 
“ As before stated, complainant was at the time said con- 
tract was entered into a director in said company, some shares 
of stock having been issued in his name in order to quality 
him to act in that capacity, and he was present at the time 
said contract was entered into, had tull knowledge of the terms 
thereot, and voted upon and in favor of the resolutions adopted 
by the board authorizing and ratifying the same. 
‘“Kespondent further represents that he made arrange- 
ments with the St. Louts, Iron Mountain and Southern Kail- 
way Company for money and material with which to extend 
and make the changes in said road contemplated in his con- 
tract with his co-detendant, and as security tor said money 
and material he hypothecated the stock and bonds issued to 
him by his co-defendant and assigned tor the benefit of said 
company a half interest in said construction contract to one 
George C. Smith, as shown by the indorsement on Exhibit H 
he reto. 
“There has been issued to ri spondent, under the Orovisions 
i said contract, one hundred thousand dollars of the stock of 
said company and two hundred and forty thousand dollars of 
een hy pothec ated to the St. Louis. 
lron Mountain and Southern Railway Company, as herein- 
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before alleged, and with the money and material so obtained 
respondent had extended said road to Nashville, in Howard 
County, Arkansas, has converted the same into the standard 
Olu and has replaced the iron on said track with cl heavy 
and better quality of tron. 


“And responds all the time said contract 
was entered into between him and his co-defendant, and 
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during all the negotiations tor means with which to carry on 
said work, and during the progress of said work there was 


never in his mind any thought of associating complainant with 
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him in said contract, nor was there ever the slightest intima- 


tion on complainant's part that he had or expected to have 
any interest whatever therein ( mplainant well knew that 
he could not legally, being a director in said company, be 
a party personally to said contract. Tle knew that respond- 
ent had withdrawn trom the directory in order that he might 
be enabled lawtully to enter into said contract: and he like 
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wise knew if it had been the intention to associate him with 
respondent in the contract there had been no obstacle to his 
withdrawing from the directory as respondent had done and 
becoming a party thereto. 

“And respondent further represents that he is and has 
since the execution of said contract been in the possession of 
said road as lessee thereunder; that he had administered the 
revenue thereof with great economy, applying every dollar of 
the earnings to the construction and equipment of the road 
and property, saving a small salary of two hundred dollars per 
month, which he has allowed himself for the support of his 
family ; that it is net true that he has used the earnings of the 
road tor the payment ol the travelling expenses or any other 
expenses of his family, or in building or adding to his resi- 
dence; or that he has ever at any time overdrawn the amount 
of said salary or diverted the earnings of the road or any part 
thereof from the purposes afcresaid, but, on the contrary, 
he has much ot the time withdrawn less than his salary. 

‘He has likewise caused an account to be kept of the earn- 
ings and of the expenditures in constructing, equipping, and 
operating the road, and the books now show correctly and in 
detail all of the earnings and disbursements of the road, and 
on what account the same were made and the cost of each 
addition to said road since it has been in respondent's posses- 
sion, and any accountant can obtain within a very short time 
an exact knowledge from his books of the past and present 
financial condition thereof. He has been thus particular in 
keeping said accounts and tm separating the same from his 
personal and. family expenditures, because he desired to know 
at all times the exact financial condition of the road, and 
deemed a rigid economy in the administration of its finances 
as essential to the successful performance of his contract with 
his co-defendant and with its predecessor, the Washington and 
Hope Railway Company, and not because he doubted his right 
to apply the earnirgs as he might see fit under the terms of 
his several contracts with said companies, having due regard 
for the claims of his creditors and those parties who were 
furnishing him the money and material with which to carry on 
said work. 

‘It is not true that respondent has caused any entries 
either of debit or credit of the sum due the said Vinton Alder- 


nian tor the purchase ot his stock to be made in the books oft 
said company; said account, as well as all the other accounts 
referred to by the complainant in said bill, are entered 
mn respondent s private books of account. It is true that 
resp yndent has paid the said Alderman about the sum of 
five thousand five hundred dollars of said indebtedness. Said 
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payments were not made out of the earnings of the road 
except about $2900, which has been paid out of the earnings 
since said road has been held by him as lessee, and respondent 
does not and has never doubted his right to so apply said 
earnings. It is not true that the credit of forty-seven hundred 
and thirty-two dollars and fifty cents realized trom the sale of 
said iron, fish-plates, spikes, and cars was entered upor the 
books of said company or that said material ever belonged to 
the Washington and Hope Railway Company. Respondent 
purchased said material from the County of Shelby, in the 
State of Tennessee, before he had entered into the contract 
with the said company, and paid tor the same with his own 


means, Hle had nevet charge ithe same to said COMMpAany OF 
received a credit theretor. Said material belonged to him, 
and the proceeds of the sale thereot was properly entered in 
his books of account. The allegations of said bill as to 
the assets of the Washington and Hope Kailway Company are 
not true. The alleged bonus notes of six thousand dollars 


were a part of the consideration enurin r to respondent under 
his contract to construct said road. Said notes had been 
indorsed and negotiated for the purchase of material that 
entered into the construction of said road, and part of them 
had been paid when complainant came to Washington. The 
sum realized from the sale of said cars, spikes, bolts, and other 
material, amounting to — dollars, was in part paid to the 
st. Louis Bolt and Iron Company for the purchase-money of 
said material. The amount realized from the sale of said lands 
was about five thousand dollars, and was paid out for the rails. 
Said lands and the proceeds thereof belonged to respondent, 
though it is true that he applied the same as alleged to 
the construction of said road and the payments of debts 
thereby incurred, and there were no net earnings derived from 
said road in the year 1882, All of the earnings for said year 
had been consumed in the repairs of the road and its equip- 
ment. 

He says (70., p. 46): 

“He has at all timés exercised absolute and unqualified 
control of said road and everything appertaining to it and 
never at any time recognized in complainant any right to be 
consulted as to the management thereof. The same is true as 
to all the negotiations for money and material for equipping 
and extending said road, and co.nplainant has had full knowl- 
edge of all the facts and has acquiesced in and by his conduct 
recognized and acknowledged respondent's complete and 
exclusive control of said road and the rights claimed and 
exercised by him as hereinbefore alleged.” 
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REPLICATIONS. 

Appellee’s replications to the answers are in the usual form 
(2b.. pp. 09-70.) 

EXHIBITS. 

Appellee cails the attention of the court particularly to the 
Exhibits “Ek” 2 and * H” to appellant's answer (74., pp. 58-67 
and 063-68, 

Exhibit “Ek” 2 is as follows: 

— 2 
WASHINGTON, ARK., .Vovember 7th, 18709. 

On this day the board of directors of the Washington and 
Hope Railway Company met at the office of .\. B. and R. B. 
Williams, in the Town of Washington, in the County of Hlemp- 
stead, in the State of Arkansas, pursuant to the call of the 
president. 

Present: W. H. Caruth, president; K. B. Williams, secre- 
tarv: Thos. H. Simms, treasurer, and Directors W. P. Hart, 
|. K. Jones, J. D. Conway, and I. Bb. Holman. 

lhe president, as chairman of the executive committee of 
this board, on behalf cf said committee verbally reported that 
they had, on the roth day of September, 1879, entered into a 
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contract and agreement with MM r |. LD. Beardsley tor the com- 
pletion, equipment and operation of the railroad contemplated 
by this Company, As t hye \ nue r] directed te do. and sub- 
mitted to the board the r! ft agreement " enter into 
as aforesaid: which said articles of agreement, having been 
caretu iy ri TF ana Caos! 1 rea] »\ th ; board. On motion of loel 
lL). Conway the same were ratined and approved and ordered 
to be sign doin duplicat \ I pore rele nt. attested bv the 
secretarv. and the corporate sea f this company affixed 
thereto, said secretary retainin ne copy thereot and the said 
eet eS irdsie' etain er tl ! 

()n motion of Director \ ¢ liart. the secretary was 
ordered to enter said arti reement at length upon the 
r cords of this company S$ part tthe minutes of this m cting 
\1 of acl t entel n this potn ly ol Septem 
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in trust for him, the said Beardsley, and for such persons as 
he may associate with him, all of the stock in said Washington 
and Hope Railway Company, held and owned by any person 
whomsoever, which said stock shall be held by the board of 
directors of said Washington and Hope Railway Company in 
trust for the use and benefit of said J]. D. Beardsley and his 
associates until he shall have completed said Washington and 
Hope Railway and made the same a first-class narrow gauge 
railroad, when said stock shall vest absolutely in and become 
the property of said J. D. Beardsley and his associates or their 
assignees. : 

In the meantime, under the conditions hereinafter expressed 
and until the forfeiture made by said |. D. Beardsley and oth 
CTs act cording to the conditions hereinatter recited, said trus- 
tees shall collect and turn over to said ]. D. Beardsley and his 
associates all of the dividends, issues, and profits upon said 
stock arising trom the operation of said road : 

Provided, That in the transfer of said stock a sufficient 
quantity of stock shall be retained by at least four members of 
the present board of directors of said Washington and Hope 
Railway Company to qualify them to hold the position of direc- 
tors on said company ; and provided further, that any of the 
stockholders may retain their stock by promptly paying up 
the remainder of said stock. 

And it is turther agreed that said party of the first part 
shall procure personal obligations of citizens who, in the opin- 
ion of the board of directors, are solvent, obligating themscives 
to pay to said J. D. Beardsley, the aggregate sum of ten thou- 
sand dollars ($10,000), one half of which sum shall be due and 
payable ten days after said railway shall have been completed, 
ironed, and accepted by the board of directors as a first-class 
narrow-gauge railway, which completion shall not be beyond 
four years from the date hereof, and the other half shall be due 
and payable one year thereafter. 

The said ]. D. Beardsley agrees and contracts for himself 
and his associates and their heirs and assigns that he or they 
will at once proceed to put upon the road-bed of said Wash- 
ington and Ilope Railway ties suitable for a first-class narrow- 
gauge railway, said ties to be either of white or post oak tim- 
ber and not less than — feet long and not less than — inches 
in width and not less than — tnches in thickness, and to Be 
laid not more than inches from center to center of said ties 
on an average, and that ie or they will put wooden rails upon 
the same and securely spike them to said ties and will use al 
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possible dilig ‘nce in vetting said road ready tor the transporta- 


tion of freight and passengers 
: ] anal } — ™ } San } her 
lle also undertakes and obligates himself and others as 
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aforesaid to provide said road with sufficient rolling stock to 
transfer promptiy all freight and passengers offering for trans- 
portation, and he guarantees prompt transportation of freight 
and the transportation of passengers within one hour from 
Washington to Hope or from Hope to Washington, inclusive 
of necessary stoppages, and he further obligates himself to run 
at least one passenger car daily each way in close connection 
with the passenger trains on the St. Louis, Iron Mountain and 
Southern Railway. 

Said |]. D. Beardsley further obligates himself as aforesaid 
to construct proper crossings, according to law, at all points 
where public roads shall cross the line of said Washington and 
Hlope Railway, and to build a depot building at Washirgton 
sufficient for the storage and safe keeping of all freight com- 
mitted to the care of said road; and, further, that said J. D. 
Beardsley and his associates shall be answerable and 
responsible to all persons who may sustain damage 
from any cause whatever arising out of the operation and run- 
ning of said railway, whether operated by steam or otherwise. 

It is, however, distinctly understood and agreed by and be- 
ween the parties hereto that the pu'ting down of wooden rails is 
a temporary arrangement, and that said wooden rails shall be 
replaced with iron rails of not less than twenty pounds weight 
per yard, and that said J. D. Beardsley hereby covenants and 
agrees to replace said wooden rails as rapidly with iron rails 
as atoresaid. 

It is believed that this may be done in two years from 
the date of this contract, but if the said party of the second 
part should find it impracticable to iron the whole of said road 
within two years the party of the first part agrees that if one- 
third of the same is laid with iron rails within two years from 
the date of this contract that then, at the end of said two years, 
the said party of the first part will grant an extension of one 
year to said J. D. Beardsley, and if, at the expiration of three 
years two-thirds of said road shall be laid with tron as afore- 
said the party of the first part shall grant the party of the sec- 
ond part another extension of time for one year, in which time 
said read shall be completed with iron as aforesaid, with all 
necessary switches, turn-tables, depots, etc., and shall be equip- 
ped with one cood six-ton locomotive and Ca&rs necessary to 


Go 
transport all freight offering tor transportation with promptness, 
and also at least one good passenger coach for the 
transportation of passengers, and that at least one 
passenger train shall be run each way each day in 
close connection with the passenger trains on the St. 


lLouts, Iron Mountain and Southern Railway. It is also 
distinctly nnderstood and agreed between the parties hereto that 


a FO 


if at the expiration of two years from the date of this contract 
said J. D. Beardsley and others shall have failed to tron one- 
third of said road as above provided, then and in that event it 
shall be at the option of said party of the first part to declare 
this contract at an end and without further notice to take im- 
mediate possession of said road and equipments, and by said 
forfeiture all the property and estate which said J. D. Beards- 
ley and others may have acquired in said road by virtue of this 
contract shall revest in and become the absolute property ot 
said company as originally organized, and if at the end of three 
years from this date two-thirds of said road shall not have 
been ironed as hereinbefore provided, then it shall be at the 
option of the party of the first part to declare this contract at 
an end, and all the rights and property of said |. D. Beardsley 
and others shall vest absolutely inand become the property of 
said party of the first part as originally organized, and they 
may take possession of the same without notice to said 
Beardsley and his associates, and if at tre end of four yeawgs 
from the date hereof the said party otf the second part shall 
not have completed the entire length of said road, with tron 
rails, switches, turn-tables, depots, rolling stock, and other 
equipments, as hereinbcfore provided, as a first-class narrow- 
sauge ratlway it shall be at the option of party of first part to 
declare this contract at an end, and they may without further 
notice take possession of said railway, and all the property, 
rights, and estate which said party of the second part may have 
acquired by virtue of this contract shall vest in and become 
the absolute estate of the party of the first part as originally 
organized: Provided, however, and it is hereby distinctly :un- 
derstood and agreed, that said party of the second part shall 
have the right forthwith and shall remove the iron rails, spikes, 
and locomotive, if there be one, from said railway ; but should 
the said party of the first part desire to purchase said iron and 
locomotive they shall have the right to take the same at the 
then market value of such iron and spikes and the freight 
thereon, and for the locomotive, if there be one, at the maker's 
price at the time, less a fair allowance for use and wear, and if 
said prices cannot be agreed upon they shall be ascertained 
by arbitration. 

And the party of the second part further covenants and 
agrees that in the event of his tailure to put down the rails as 
fast as hereinbefore provided he will not attempt to prevent o1 
obstruct the parties of the first part in taking possession of the 
road and rolling sto. k. and ft 
to the tron and locomotive to justify him in holding the road 
or delaying the delivery thereof, but that if the parties of the 
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locomotive, then that he will remove said iron and locomotive, 
if there be one, within one week after receiving notice so to do, 
leaving the road-bed and ties and wooden rails and all other 
rolling stock still upon said road and in good condition. 

In testimony whereof W. H. Carruth, as president of the 
Washington and Hope Railway Company, and Robert B. Will- 
lams, as secretary of the same, have, by order of the board cf 
directors of said company, hereunto set their hands and affixed 
the seal of said company on the part of the party of the first 
part, and J. D. Beardsley, for himselt and those he may asso- 
ciate with him, has hereunto set his hand and private seal on 
the part of the party of the second part. 

Signed and sealed in triplicate on this the day and date first 
above written, at Washington, .\rk. 

W. H. CARRUTH, 
President W. & H. Ry. Co. 

Attest: R. B. WILLIAMS, 

| SEAL. | Secretary W. & H. Ry. Co 
J. D. BEARDSLEY. [seat.|] 


On motion of Director Joel B. Conway, the board ad- 
journed, subject to the call of the president. 

W. H. CARRUTH, President. 

Attest: R. B. WILLIAMS, Secretary. 

Exhibit “ H ” is as follows: 

WASHINGTON, ARK., Jay 22, 188}. 

On this day the board of directors of the Arkansas and 
Louisiana Railway Company f/e/d at the office of said com- 
pany, in the Town of Washington, in the County of Hemp- 
stead, in the State of Arkansas. 

Present—W. H. Carruth, president; A. B. Williams, J. K. 
Jones, Thomas H. Simms, J. D. Conway, H. B. Holman, P. F. 
Beardsley, W. P. Hart and R. B. Williams, directors. 

On motion of Director James K. Jones, the following res- 
olution was adopted: 

Resolved, That the company enter into a contract with J. 
D. Beardsley tor the construction of the line of railroad pro- 
posed to be constructed; and the following contract was sub- 
mitted for the action of the board, to wit: 

Memorandum of a contract made at Washington. Ark., on 
the 22d day of May, in the year 1883, between |. D. Beards- 
ley, of Washington, Ark., of the first part, and the Arkansas 
and Louisiana Kailway Company, a corporation created and 
existing under the laws of the State of Arkansas, of the sec- 
ond part, witnesseth: 

\V hereas, The said i 1). Beardsley, under Al agreement 
with the Arkansas and Indian Territory Railway Company, has 


changed the gauge of ten miles of road between Hope, on the 
St. Louis and Iron Mountain Railway, and the Town of Wash- 
ington, to astandard gauge, and relayed the same with fifty-six 
pound and sixty pound iron rail, and has replaced most of the 
narrow gauge ties with good standard gauge ties, which ties, 
with all the iron rails, fastenings, spikes, etc., he has furnished, 
and he has also constructed for the said Arkansas and Indian 
Territory Railway about three and a half miles of new road- 
bed between Hope and Washington, and some seven or eight 
miles of new road-bed northwest of Washington, and has laid, 


= 


surfaced and finished about three miles of new road northwest 


> = 


of Washington, using thereon good and sufficient standard 


~ Pam | 
sauce ties and anitron rat ot fittv-six pounds or sixty pounds 
> ~ it . ° , 
to the yar lL which tires, ras, with the Spikes and lastenings, 
etc., the said J. D. Beardsley has furnished; on account of this 
and other work done and this and other material furnished, the 


said Arkansas and Indian Territory Railway Company has 
delivered to said J. D. Beardsley fifty of its first mortgage 
bonds for the sum of one thousand collars each, and all the 
balance for all work done and for all material furnished by the 
said J. J). Beardsley for the said .\rkansas and Indian Territory 
Railway Company is yet due and unpaid; and, 

Whereas, By deed dated May 17, 1883, the Arkansas and 
Louisiana Kailway Company purchased and acquired the said 
Arkansas and Indian Territory Kailway, together with its fran- 
chises, rights, privileges and all its property, real and personal, 
and it was a condition of the said purchase that the said Ark- 
ansas and Louisiana Katlway Company should assume and pay 
all legal debts and liabilities, to discharge all obligations of the 
Arkansas and Indian Territory Railway; and, 

Whereas, The said .\rkansas and Louisiana Railway Com- 
pany has authorized an issue—its stock to an amount equal to 
twenty thousand dollars per mile for the entire length of its 
projected road, from the line of the State of Louisiana to the 
line of the Indian Territory, and has authorized an issue of 
bonds to an extent of fifteen thousand dollars per mile for the 
entire length of its road as aforesaid, which bonds are to bear 
interest at the rate of 5 per cent and are to be secured by first 
mortgage on the road, road-bed, and all the property and fran- 
chises of the company; and the Arkansas and Louisiana Rail- 
way Company has authorized and directed its president and 


secretary to contract [tor th nstruction of its said road. pay- 
ing therefor, if possible, in the stock and bonds aforesaid, all 
of which will appear by reference to records of the company. 
Now, there fore, this contract is made. The said J. D. Beards- 
ley, for th payments and considerations hereinatter set forth 
ind express/y, covenants, undertakes and agrees as follows 


He is to replace all the narrow gauge ties remaining in the 
road between Hope and Washington with good standard gauge 
ties and put the road in good order for business. He also un- 
dertakes to proceed at once to grade, build and complete a 
section of the road from Washington northwest, a distance of 
from fifteen to twenty-five miles, to such point as may be des- 
ignated on the present location or an extension of it. He is to 
procure at his own cost good ties of white or post oak, to be 
eight feet long and not less than six inches thick, and to put 
on the same iron rails not less than fifty-six pounds to the yard, 
and equal in quality to the rails now laid upon that portion of 
the road now under iron. 

Hie is to furnish spikes, fastenings, and all necessary ma- 
terials, and lay the road, align and ballast it, and finish it in 
good condition for traffic. He is also to grade and construct 
all necessary sidings, using upon them the same kind of iron 
and ties and putting them in as good condition as the main 
track, and he is to build and finish at each station a good and 
acceptable depot building, which is to become the property of 
the company ; and, in addition to the before-mentioned under- 
takings, he agrees to return to the Arkansas and Louisiana 
Railway Company, for cancellation, the fifty bonds of the 
denomination of one thousand dollars each heretofore paid 
him by the Arkansas and Indian Territory Railway Company 
on account, and cause to be cancelled the mortgage heretofore 
made by the Arkansas and Indian Territory Railway Com- 
pany on its road-bed, road, franchises, etc., to the end that the 
mortgage to be made by the Arkansas and Louisiana Railway 
Company may be a first lien upon the entire road and road- 
bed from the line of the Indian Territory to the line of the 
State of Louisiana. 

The said J]. VD. Beardsley further covenants and agrees that 
he will continue to construct and finish the road which it is 
proposed to build in the State of Arkansas under the charter 
of the Arkansas and Louisiana Railway Company, or under 
the charter acquired by the purchase of the Arkansas and In- 
dian Territory Railway Company, as tast as the company may 
desire him to do so, furnishing the road in good condition for 
traffic, and putting up at each station good and sufficient 
depot buildings, and building all necessary buildings, bridges 
culverts and cattle gaps, but it 1s not intended to include 


round-houses or machine shops is necessary buildings. 

For the performance of this contract by the said J. D. 
Beardsley, the Arkansas and Louisiana Railway Company 
agree to pay him as follows lor the work done in changing 
the gauge of the road from [lope to Washington and chang- 
ing the road-bed and constructing three and one-half miles of 


new road-bed southeast 
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part appointed W. H. Carruth as a member of said committee, 
as provided in said contract. 

These gentlemen having accepted the appointment as 
members of such committee, on motion of J. D. Conway the 
appointment of H. B. Holman, A. B. Williams and W. H. Car- 
ruth was unanimously approved. 

And, on motion of H. B. Holman, the meeting adjourned. 

W. H. CARRUTH, President. 

Attest: R. B. WILLIAMS, Secretary. 


Indorsed as follows: For and in consideration of the sum 
of five dollars to me in hand paid by George C. Smith, the re- 
ceipt of which is hereby acknowledged, I, John D. Beardsley, 
have this day in good faith sold, assigned and transferred to 
the said George C. Smith an equal, undivided one-half interest 
in and to the foregoing contract, and for the consideration 
aforesaid I do hereby agree to share with the said George C 
Smith all and every the benefits and compensation named in 
said contract, hereby associating the said George C. Smith 
with me as a principal party in and to said contract. In wit- 
ness whereof [ have hereunto set my hand this the 4th day of 
August, 1883. Signed, |. D. Beardsley. 


UNDISPUTED FACTS. 


THE FOLLOWING FACTS ARE CHARGED IN THE BILL AND AD- 
MITTED IN APPELLANT S ANSWELK 


|. The Washington and Hope Tramway Company was 
duly organized as a corporation under the laws of Arkansas. 
with a power reserved to change into a railway corporation 
when deemed advisable by the stockholders. 

lb., pp. 1 and 37 
The change of said tramway into a railway corpora- 
tion known as the Washington and Hope Railway Company. 

3. The donation by the State of Arkansas, through its 
General Assembly, of certain lands, about 20.000 acres, to the 
Washington and Hope Railway Company. 

[b., pp. 4 and 48, 29, 51, $3. 54, $7, 04. 

4. The Washington and Hope Rathway Company, on the 
loth day oy September, iS7Y, ¢ ntered into a contract with ap- 
pellant, John D. Beardsley, acting for himself, and one Vinton 
Alderman, by waich it obligated itself, in consideration that 
he and such other persons as he might appoint with him, 
with iron, locomotives, passengei 
constructed, 
hat it would 


prod ure and de IVeFr ¢ PLityi. | T nimself and .Ssucn associate >, 


tJ 


would complete and equip 
and freight cars, etc., the said 1 ilway, then partly 
and within a time mentioned in said contract, t 
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eng, between Washington and [lo ind tor $20,000 per mile on 


Railway Company sold all of its property ard franchise to the 
Arkansas and Indian Territory Railway Company; and on the 
17th day of May, 1883, the last named corporation sold all of 
its property and franchise to the Arkansas and Louisiana 
Railway Company. lb., pp. 2-4, 37, 438, 54, O4.-} In these 
sales the stockholders of the vendor corporation, the Wash- 
ington and Hope Railway Company, were to have stock in 
each of the successive vendee corporations in thi proporuon 


] : . ] = } } — , amt 
of their interest and stock In said vendor corporation, to wit 
17 . ] , ] } 
Appellant JOO silares, an dppenee 200 SHNATES, 
/ ** N 4 . $ 7 . . y [ 2 . { 7 { P 
, i , , , 
IQ, \p ecllant, owning a majority of the stock of each ol 


said ‘railway companies, had and exercised the power of elect- 
ing the board of directors, composed of such men as suited 
him, and he at all times exercised control of the operations 
and transactions of said corporations, including the negotia 


tions for money and material for equipping and extending 
them and each of them 


lb., pp. 1§ and 4 
I! (In the 22d dav of May, 1883, the construction con- 
tract, exhibited with appellant's answer as Exhibit H, ev pp 
62-67 cf Transcript cf Recora nd mentioned in the bill 
pp. > and §. Was exccute Said contract provides tor the issue 


] } ~ . ~* ; | ? 
of additional stock at $10,00 per mile on that part of the line 


,\ the residue of the road, and tor first mortgage bonds at $1§,- 


000 per mile. to be tssued and delivered as the work was com- 


} 


pleted in sections of five miles 
[b., pp. J2 and 43 and 03-67. 
by hy pothecation of the quam, bonds of the .\rkansas 
and Louisiana Railway Company money and materials witel Lait 
Obtained from the St. Louis, I~ Mountain and Southern 


Railway Company, with which said Arkansas and Louisiana 


ne Railway was extended to Nashville, its gauge widened from 


Hope to Washington and its track ironed with a heavy and 


— better quality of iron. (/0., 7.4 vA, /I~7- (61) 


THE MONEY WHICH BUILT THE WASHINGTON AND Hope RAIL- 


WAY DID NOT COME FROM APPELLANT, 


The evidence shows that at the time appellant and Alder- 
man bought the Washington and Hope Railway he was a mar 
of but little, if any, capital; and that but for the $11,000 ex- 
pended by the citizens of Hempstead County in grading and 
building the road bed, the 20,000 acres of land donated to the 
corporation, and the $10,000 of bonus notes, which were payable 
to the corporation, executed by citizens of said county, he and 
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If not an express it was certainly a resulting trust. 
Me Murry v. Mobly, 39 Ark., 312. 
Collins v. Rainy, 42 Ark., $35. 
34 Amer. Dectsions, 664 


THE STOCK WAS SOLD TO APPELLEE AFTER THE SETTLEMENT 
WITH ALDERMAN, AND APPELLANT BECAME TRUSTEE IN AN EX- 
PRESS TRUST FOR APPELLEE 

Shortly after the purchase of Alderman’s stock, which was 
then of but little value, appellant sold appellee two-thirds of 
the interest he had purchased from Alderman, or an amount 
equal to one-third of the entire stock. 

lranscript of Record, pp. 76, 77, 89. 

But appellant insisted, in argument in the Circuit Court, 
“that it was only a conditional sale, or a mere agreement to 
sell;"’ and appellee that it was an absolute sale, the vendor 
reserving possession as a security lor the purchase money, 
and, by his consent, for greater convenience in accomplishing 
their ultimate joint purpose, never supposing that his clam 
would be disputed. 

Where is the evidence to support the contention that it was 
a < onditional S ile. Ora mere agrecni nt to sell? 

NO witness, save appellant, Sa\VsS iught that by ats th ; 
slightest resembiane e even to an intimation that will support 
his contention, and he contradicts himself several times dur- 
ing the course of the trial about the real nature of the trans 
action. 

If his contention be correct, why, according to his own 
evidence, did he within twenty-four hours atter the trade was 
made, exécute and deliver the declaration of trust? (Trans.. 
p. 133, 134.) Why, in an instrument written by his own hand, 
using words dictated by his own brain, with no one by to even 
suggest a word, use the words, “/o/d of the stock * * * 
which is so/d to Paul F. Beardsley,” and why be so particular 
as to say “which, though standing in my name, é4e/ongs to 
him?” Why the particularity to express his claim upon it 
in the words ‘‘subject to a payment of $8000?" Why the 
particularity in expressing the rate of intererest, and the date 
of its commencement, to correspond with his purchase of the 
same from Alderman? 

The words hold. sold anda bel, NES, indicate, by all know n 
rules of grammatical construction of the English language, a 
present interest—not one to be acquired by some future act 

Why soon after the execution and delivery of the declara- 
tion of trust, did he tell his confidential friend and adviser, 
Caruth, that he had sold one-third of the stock to appellee for 
a consideration of $8009 ? 
Trans., pf. 92. 


. 


the stock, than trom appellee to appellant when he became 
the purchaser. Lhe consideration in each CASC Was a promise, 
which is binding in this State, to pav a certain amount of 
money at a future date, and if the one is binding so is the 
other. The legal title of that portion of the stock was not 


changed by either transaction. The appellant held the legal 
title before his purchase trom Alderman, as trustee tor him. 
and after the sale to appellee as trustee for him And while 


the payment was to be made in the future, that did not prevent 
the equitable title from vesting in the appellee at once 
far.on Con., vol. 1, Pp. §10-§ 37 
* The rule that the contract of sale passes the property im- 
mediately, before payment or change of possession, has been 
universally recognized in the United States.” 
Benz. on Sales, p. 32 
bissell v. Balcom, 39 N. Y., 27 
Wellts v7. Willis, 6 Dana (A4.), 728. 
The equitable title then vested in appellee about January 
[., so08. by the contract between the parties, and the app llant, 
as the holder of the legal title, converted himself into a trustee by 


making the declaration of trust based Upon nm t onlv a Looad 


, ; , 
but a valuable consideration. 
/ /' v1 f }] lr vay isc \ a a 2. 


per ' 
S€.c0lH On lr 7S, , 


hi Ah or Ad vaete ane , »<7 
Packard 7. Putnan ¥. Ha 
Willard v. Willara Pa. St.. ri 
‘“\ voluntary trust, 1f pertectly created, is good and valid, 


and it is immaterial that no valid consideration induced its 
creation, is the languag: of the « surt in Cald: eli s 
5 ( [ ue. | 8 vA Fe 


“The owner of personal property may impress upon itt a 
present valid trust. either by a declaration that it 1s held in 
trust, or by a transter ol the legal title to a thid party, upon 
certain specified trusts; and if the ner makes himself trustes 
no transfer of the subject matter of the trust ts necessan 

Picktnson s Aff (/’a.), 6 Cent K » 288: 


By statute of Arkansas, relating to ratlroads, the stock in 
such corporations ts made personal property. 
Mansf. Dig., se Sd 
THE TRANSACTION ALSO CREATED THE RELATION OM PLEDGQR 


AND PLEDGEF A\s is said inthe opinion of the learfed Circuit 
ludge: ‘* The stock remained in the hands of the defendant 
(appellant) as a pledge for the price The delivery of the 


stock to the purchaser, and its redelivery to the seller. is not 
necessary to create this relation. 


Calbrook on Coll., Securtttes, sec. 3200, 
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i 4! + | ] - . . ' be ; 
‘Tt is a well settled principle that no one can be permittéd 
' ' ' ° 
to purchase an interest winere he has a duty to pertorm that ‘ts 
inconsistent with the character of purchaser,” is the language 


of the Supreme Court of Arkansas, citung a tong ist ol author- 
tics mM IVree s ee: ‘ a fi cv. «= ty 1S. ° 


“It has long been the established doctrine of equity that 
trustees cannot deal with trust property tor their own benefit 
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“ Ttis a clearly established principle in that (equity) juris- 
‘>] a breach 
of the trust. and has transterred the propertv. bv sale or other- 


‘ 


+ ‘ ‘ ‘ ' : 
PruUudcnce that whenever the trustee has Deen Ourity 


Wise, to any third person, the cestv? que trust has a tull right to 
tollow such property inte the hands of such third person, un- 
less he stands inthe predicament of a dova Ade purchaser tora 


valuable consideration without notice. And it the trustee:has 


invested the trust property, or its proceeds, in any other prop- 
erty into which it can be distinctly traced, the cestut gue trust 
has his election, either to follow the same in the new invest- 
ment, or to hold the trustee personally liable for the breach of 
the trust. This right or option of the cestui gue trust is one 
which positively and exclusively belongs to him.” 
Overy. Piatt, 3 How., 233, 401 
This court in another opinion says 
‘‘ Where a trustee has abused histrust * * * the cest 
gue trust has the option to take the original or the substituted 
property. * * * The cardinal principle is, that the wrong- 
doer shall derive no benefit from his wrong. The entire prof- 
its belong to the cestui Jité trust, and l| 
apply the remedy as to give them to him 
May v. LeClatre, 11 Weall., 236. 
' 


equity will so mould and 
} 


j 7 P if , ; “i i 
4 VOU OSE 7’. (;,ral » si f ; Se ~ ~ 
] , , a” . 4 | , : “as — } i } ** 
And this should al Lile FOoVerTnING, CaFUinal Principic, 


especially in a case where the trustee not onlv bears Ciose, 


confidential business relations to thr estut que trust, but is 
also bound to him bv such t t b das will naturally pro- 
é nndaence mn his | ty t Ss trust 
Boni Holling a 

Phe evidence shows that t factors which a) duced 

profits or be nefits wer ti v.. Loe labor and skill Oy} 
the two Beardsleys and the credit given the Washington and 
llope Ratlwayv., in which tnev were interested in the ratio of 
one-third to two thirds 

\\ i court of conscien creater body to not 
miv, t WII ton \ (1 the smatler, but 
ibsolutely to absorb and ext 1 it That principle mav 
hye l] wed in thr é nin 1 ti ‘ 1) Dut not v CVI 
tion reigns, and courts are orgat 1 to apply legal remedies 
ind protect and enforce equit e rights 

But learned counsel will sav that all of these transactions 
and changes in the ce rporatiol | transters were made with 
the knowledge of the ces/ . So they were, but with 
the understanding on his part, and under an agreement with ap- 
pell int. the trustee. that he was to have one-third of all acqgul- 
sitions and enhanced values, including one-third of the benefits 


of the construction contract of \M Y 22, 1683. I his appears 
from the deposition of appellee, which constitutes the tran- 
script of the record from pages 75 to 86; and from the con- 
duct of both parties from the time of the beginning of th 
plans to acquire Alderman’s interest to the date of the untor- 
tunate differences growing out of domestic troubles, which 
culminated in this suit. If such were not true, why did appel- 
lant in all of his letters written appellee about the business, 
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* But it is contended that the plaintiff, though found to be 
a stockholder, cannot entorce this trust and compel a convey- 
ance of the legal title to the corporation, and that any suit for 
that purpose must be brought by the corporation itself. 
“Undoubtedly, the general rule ts that the company must 
sue to enforce such trust, but there are exceptions to this rule 
as well understood as the rule itself, and the case at bar falls 
exactly within one of these exceptions. It is well settled that 
a stockholder may entorce in favor of the corporation such a 
trust as is here conceded to exist, where the defendant holds 
a majority of the stock and has control of the corporation. An 
appeal to this corporation to entorce this trust against the 
defendant would have been nowise different from an appeal 
to him to sue himself. When, as in this case, the corporation 
is under the control of the party to be proceeded against, its 
refusai to bring suit may be inferred, and a stockholder may 
maintain the suit without alleging or proving any demand or 
express refusal. 
‘34 Pomeroy kq. /ur., sec. 1095, and note 7. 
‘“ Heatu v. rie Ry., & Hlatch, 347 
“ lVood's Field on Cor., sec. 369. 
“ (See, also, Cook on Stockholders, sec. 695, and noie 1.) 
When the jurisdiction of a tederal court ts invoked for 
the protection of the corporation by a stockholder suing in 
that court, in virtue of his citizenship, in a case in which the 
c tion itself could not in that court, the bill and 
t show clearly that emand on the corporation to 


U 
id be useless, or that the corporation CXpressiy OF by 


, ‘ 7 , | 
necessary implication refuse Go sue, and that the alleged 
| ’ ? ? 
refusal is real and not a mere s m and device to transter the 


leral courts through the agency of a non 


litigation into the fed 
resident sto k holder. 
2: lla: és » 4 aklana, fog : A “om $50. 
‘‘In the case last cited stringent rules are laid down to pre- 
vent collu 
commit what may be termed a fraud on the jurisdiction of the 
federal courts. Such a purpose is required to be negatived 


Very fully bv exat t ana Speci 


sion between the corporation and its stockholders to 


fic allegations which are not de- 


manded tor any other purpose. 
a ie paler ey }: f / Ven ree aan U5, note I. 
In the case at bar the facts preclude any suggestion of 
federal court a case not 


' 
s* +} 


collusion or an effort to work into the 
ithin its jurisdiction. The alienage of the defendant gives 
the court jurisdiction. The enforcement of the company’s 
hese lands is an incident rather than the main design 


right to tl 
of the suit, the chief purpose of which is to establish and en- 


force a trust against the defendant in favor of the plaintiff, the 
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‘In dealing with exceptions (to his report), the conclusions 
of the Master, depending upon the weighing of conflicting testi- 
mony, have every reasonable presumption in their favor, and 
are not to be set aside or modified unless there c/ear/y appears 
to have been error or mistake on his part.” 

Tilghman v. Proctor, 125 U. S., 131. 
Citing — 


, ; . , . + . 
Medske ’ . hy Néeorake, 10S &., » . 00. 
ry 4 ’ . . : ’ - 
faddo . © Mihi 2, ) a! 7 J Mass., s2l. 
r>. - - ~~; — as - ani 2 
INicgHavVas «&'. Li af # i y £18 DS., lO 


Believing that this appeal is prosecuted merely for delay, 
and that no error was committed by the Circuit Court, we re- 
spectfully ask that its decree be affirmed with proper damages. 

Kespecttully submitted, 
DAN. W. JONES, 
THOS. B. MARTIN, 
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\s stat in our first rein, W not at that 

time have the brief of apy t, and, therefore, could only 
anticipate the argument of his counsel Since then, we ha 
been furnished a copy of it, and in re ply thereto we submit 
that they argue the case from a false premise. They begin 


with the tals propesition that the appellees b ll was filed t 
entorce the specific performance of a contract which thev 


— 


claim is evidenced bv the written memorandum fiied as an ¢ 


hibit to the bill, and which is properly set out on the first page 


ot their briet but not « rrectly copied on page 2s thereof. 


We have shown in the brief heretofore filed by us, and here 
at. that the contract, by virtue of which appellee became 


— 
: 
_ 
— 
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the owner of two-thirds of the stock and property purchased 
by appellant trom Alderman, or its equivalent, one-third of 
the whole of the property and stock which appellant owned 


in the Washington and Ilope Kailway Company as not based 
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* The statute therefore does not apply to shares, stocks, docu- 
‘ments of title choses m action ind othe r incorporeal rights 
and property.” 
fen}. on Sale a, S€¢ ia, 
lie ref rs to the case of asale ot shiresin a banking com- 
pany. 
Hlumble v. Mitchell, 11 Ad. and El, 205. 
And toa sale of stock of a for rn state. 
lal selti me &. Sie Pers, / fia , s5¢ , 
And says the statute does not apply to a sale of shares in 
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could be shown to have executed the ANCUCG ¢ tract pi 


" part al performance, as manil sted by part payment, or part 

i acceptan e, or unless his signatur to some written Nols Tr 

“memorandum ot the bargain- not to the bargain itself—could 

“be shown. The existence of the note cr memorandum pre- 

“ supposes an antec edent contract by parol, of which the writ- 
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“if we could work it out of debt and extend it. He said he 
“‘telt quite sure his partner would sell his interest for 
in ready money, and that he had repeatedly offered it to him 


ona credit tor S12,000 | 


had suttered very severe losses in 
‘California trom fires, depreciation ot real estate, failure 


unfortunate rin r speculat ns, amountin t> mor thnan 
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Chris:mas with his family West Virginia, and that 
would then purchase trom «\ rman his one-h terest 
upon the best terms he could mak th to pl nd 
“time. and that he would let n ive 1 thirds f said 

interest upon the same ternmis ai | conditions which he sh 
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‘City of Washington, D. C., to make 


"sem f » | 


‘owned property | 
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make with Alderman. This arrangement I agreed to, and it 


‘was understood that it would be completed and go into effect 
"on January Ist, 1532. 


“This agreement was made about November ISS1. 
Considering this to be a permanent arrangement, I wrote my 
wife, who, with my three children, was then residing in the 
her arrangements to 
Ark., about December I, and in 
response to my letter she and my children did come, arriving 
in W ishington about November sQ, ISSI. \ short time 
after my agreement with my brother about the purchase of 
lal from |. W. Para- 


ceivec a icttel 
derman had writ 


10, 


come on to Washing-on, 


re one 
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Alderman ’s interest 


Hore (>| St. lu UIs, Sat \ Wie 


that Mr \] 


his one-half } interest in the 


Rathwav tor the sum of $12.000. and 
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Washington 


| ] ] > ] ‘oss ; . 
ASKING Din Beardslev) of what sat interest consisted 


and in what condition it then 
#4 I] CO Lit . vith an mnmediatels 1tan the receipt of 
‘this lettes ve avreed that be should at once write to -\l 
‘ derman and accept | D to sell him (|. D. Beards 
"* ley ii] | } i ] iWav tor thi sum of 
~ | 1) | should hav two-thira 
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” on I (] ire hor mv nes StF \ Vin ee Ypens + | stated oO 
“him that | held a note a Fainst a party in Calitornia, which, 
“with intere mount to over St2 and that this party 
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n kurope which was verv valuable, and that 


‘he was then in Kurope negotiati i sale of his property, and 
that [| hoped upon his return to be able to collect the amount 
of said note, and it TI did collect it | would pay it on account 
of said $8000. I never stated to him at any time after com- 


ing to Arkansas that | owned a valuable gold mine, or that I 
had any other assets whatever that could be made available 


in paying any portion of the $8000 othe: than the note above 


referred to. I believe that my brother, at the time the Al- 
German purchase was made, understood my financial condi- 
tion as fully and as well as | did myself. I kept nothing 
secret from him, but, on the contrary, my large losses in 
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to emphasize the fact that this was his 


transaction, he adds, immediately fol- 


ve the business part of our transaction, 
p> 7”, Par. } 4: . : , im j Ve a. I § ls. 


we think there can be no 


iry I, 1552, the parties had by verbal: 
ot the stock trom the one to the 
no difference to appellee whether the 
late as early as November, 1&81, as per 
December 31,1881, as per the last 

, or 1 eithel ise. the contract was 
IAdS2 80 Tal the contract ot sale 

' more tor enhe partv to do 

tract to complete it, and it was 
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cited by counsel for appe!lant, were all intended by the parties 
as cash contracts, and the courts trying them so found. So 
they have no application to the case under consideration 


Phe case ol Lest a, we i well. A a. ao. © ity les ires that 
where by the ferms of the contra eivery and payment are 
to be concurrent acts the Foernises r< dependent, and 
One party, at lav, cannot make th ther perform the contract 


without pertormance on lis part, «r a legal olter to pertorm. 


| . } | . 
thy it is th os by iti where is a om Tee ot »SNoOWw in this case 


anv contrict bv which payme t and deliverv were to be sim- 


ulitane Is. nd that neo property ‘ s,s 'O DASS mnty| pivinent 

Pie learned counsel after citing these cases seem to real 
that they are not applicable to the case, and that they hay 
argued from a false premise; 1 t, that the contract 1s ev 
denced UV the writ ng aion tor thev then abandon tl 
writing, and resort to garbled extracts trom the evidence t 
sustain ti ir ¢ Mention of } { Nts pass ' 1 
contract © mnt of what Ul s its Ke Lil 
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Surely, subsequent eafPlanaticons of the transaction by ap 
pellant in his deposition, in which he seeks, arguendo, to take 
away the force and effect of the foregoing solemn admissions 
(his answer being under oath, notwithstanding the waiver in 
the bill) cannot have such force or effect, or change a simpl 
sale of personal property upon credit into a conditional sale, 
or an absolute sale into a mere agreement to sell. Moreover, 


the memorandum itself, which was executed by appellant and 
given to appe ilee as evidence otf the sale. cannot be tortured 
into evicence of a mere conditionil sale, or a mere serceement 
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to sell, as the astute and ingenious counsel for appellant have 


sought to do. 
The acts and declarations of al pellant ! rior to the com- 


mencement of this suit (as disclosed by the record) show con- 


clusivelv that his construction of this transaction was as ap- 
pellee contends, and as the Circuit Court decides. For in- 


Stance : 

Ist. In organizing K as and Indian Territory and 
the Arkansas and ailway Companies, in Septem- 
1SS82, appellant subs: r himself goo shares, and for 
| corporations 
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month 
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. profits of handling cotton seed 
1884 and 1885, upon vouchers approve: 
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certified by 


ppciice one- 
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tive 


1 ¢ cord 

had \ 

‘evel thin 
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Staten thre. personal enemies 
‘of mine, e equally ith, who ts shown 
, } 4 +] . ] . “ ‘ 

throughout the record, vy confidential 
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friend and adgaviser, tull 


the three “ personal 


And, hh ismiuch As ¢ ounsel have CONC Ct oft the ' 
record to establish the good character of ~ appell 's 
e good Character of some ol appe ants 


“enemies. 


witnesses, we might with equal truth and propriety, and with 
perfect confidence, challenge all attempts to impeach the up- 
rightness, integrity and truthfulness of these three enemies 
(as he styles them) of appellant. In any event however, the 
recor | fails to show a y attempt at ill by appellant in that 
direction. 

Counsel for appellant (in their brief, page 34,) quote the 
é rplanat. hl rive 1 bv ppell int mn his deposition at page P30 of 
the record, in regard to the sale to appellee, to show the in- 
tention of the parties at the time of the transaction, and say 
hat ‘the appellee does not contradict this statement or testify 
“in regard to the intention and understanding between them 
“as to the time the stock was to be transferred or delivered.” 


AS to This. We respecttully submit, appellee Gave a simple, 


ht-torward and consistent statement of the whole trans- 
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Again, in his affidavit, at page 123 of the record, he gave 


iks of 


still another version of the transaction. He again spe 
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appellee's importunities, and of the gold mine, and adds 
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| had explained fully in my conversation to Mr. Paul 
i heardsl - that the ial rial. 1vOn, Le CoOMOoTTVEe, ElC., gol i 
* Tennessee had not been settled for and was my personal prop- 
“erty. * * * There was no proposition or understanding 
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that this was anything more Than an agreement lo Sell So muchr 
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‘ agreed to let him have for the money. The memorandum was 
“ made by me withoutauy request fromhim. He did not ask for 
“anywriting. * * * The principalideawas to fix the date 
‘of the interestand the amount of stock, but 1 intended tt to show 
* that / had agre: ad to sell him SF? 7,250 face value of the stoch : 
* to be delivered only when he should: pay for it.” 

And again, in the same deposition, at page 136 of the 


record, he gave still another version of the matter. He says: 
/ regard a the transaction a ? 7 Yitional sale of so mite ht 
slo BR lo hy delt. ore land tie trtie t Pass only ct jt, Hl hata for. 
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"<a | will ask vou to tur » the ar int of Vinton 
Alderman on your books. What is the amount of credits 
‘ + i 4 — es . : are } +} 
given him, the date, and for what purposes, as shown by the 


original entry ? 


—i4— 


‘“A. $12,000, for assumption of balance due him to date, 
‘ January 1, 1882. 

“QO. Do you know anything of the nature of that busi- 
** ness ? 

“A. It was for his interest in the road. I only know from 
“what Major Beardsley told me. I mean the Arkansas and 
“ Louisiana railway. 

“QO. From conversations with Major Beardsley in regard 
“to the matter, was it for the entire balance due Vinton 
“ Alderman for his interest in the Washington and Hope rail- 
** road ? 

“A. I inferred so. 

“(). Now, what ts the amount of his debits, and from 


‘what date do they extend ? 

‘“\. From December 25, 1882, to March 20, 1886, aggre- 
“ sating $5500; and this shows due him June 26, 1886, $6500. 

‘<3 Are the debits on the book payments on the acceunt ? 

war, Yes. sir, payvm nts on the account. 

‘QO. From what source were these piyments made ? 

“A. Most of it was paid trom money taken in by the 
“road as managed b I). Bear lessee Some of it 
“was id trom money \M r Beard yorrowed trom his wit 
$200 w iy NI r beat vt ben ot 
" $tave mic c | 1 Tf noney 
* borrowed by | ‘eo vii ney 
** was } ner food ran 
“drawn avainst it I | tn for this money borrowed 
“the condition of the road w Hel not hav ermtt Lhese 

- 
“payments to have been n 

gf When Major Beardsley borrowed the money trom 
“his wife, which you have just mentioned as going into the 
zi reneral tun | of the roa 1. Was She not civen credit on the 
‘books for this amount, and has she not been paid back out 


‘ot the tunds ot the road? 

“AL She was, and she has been paid back out of the same 
‘funds the other payments were made. 

“C. Was not |. 1D). Beardsley credited on the books with 
“the proceeds of the stave machine sold by .\lcderman ? 

wr, © lle was. 

“(O. Does it not result, then, that the payments made to 
‘ Alderman were made out of the earnings of the railroad ? 

“A. As managed by J. D. Beardsley, lessee, yes.” 

Again, at page 143 of record, appellant says that there was no 
dictation at all by him to the board of directors in making the 
construction contract, and that there was no solicitation or 
influence used by him over said board: whereas, Carruth (at 


page 92), Hart (at pages 108-9), Williams (at pages 225-6), 
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say that he controlled the directory; and counsel in their 
brief (at page 58 thereof) say: ‘It must be admitted that the 
‘‘corporation was in the power and control of the appellant.” 

In appellant’s brief (page 47) it is said that there is no evi- 
dence that the appellant did not have the means to pay Alder- 
man. In his own deposition (at page 131 of the record), when 
giving his reasons for not sooner buying Alderman’s interest, 
he says that he did not consider it at all previous to the day he 
made the purchase, “ because the earnings of the road were 
‘very small, and its ability to sustain itself was not clear. 
‘“T had put most of what / had in it, and I did not want to get 
‘in any dee er until I saw a better prospect.” 

An! Carruth (in his deposition at page 218 of the record), 
SaVs. 

‘The rails and ties of the Washington and Hope Railroad 
‘were most of them in bad condition in 1882. It was so in the 
‘ beginning of the year and they got worse as they were worn. 
“It trequently took all day or more to make one trip of ten 
“miles and back. The Washington and Hope Railroad Com 
‘ pany, for an institution of its size and property, was consider- 


‘ablv in debt It wasincumbered. It was not able to pay its 
“debts and hold its property. The Washington and Hope 
‘* Railroad was not self-supporting The superintendent's 
salary Was not paid tor want of tunds Lhere Was not suff 


* cient carnings to make the NecessaryVv Fepairs on the ! aad. 
“TT remember a verv bad washout in Mav. 1882: the company 


‘did net have the means to repair if Major Beardsley came 
“to me several times and wanted my orm to advance the 
‘monev. It would take $1500. and! did not feel safe to ad- 


lid lend him a smaller 


‘vance that money. I atterwards « 
‘‘sum, I think $400 He fixed it up sothat he could run 
‘with that.” 

So, we say, under such circumstances, it would not be rea- 


sonable to even suppose that appellant was able to pav Alder- 
' : o 


man for his stock. unless it cou! ve made out of the earnings 

t the road, and it was ve 7s of sonab! and natural that he 
should want the assistance » skill ind co-operatl nof his brother, 
the appellee, in a joint efiort to get the property out of these 
embarrassments, and make it not only self-sustaining, but val- 
uable. And the result shows his wisdom in making appellee 


a party in interest. 

The court will not be misled by the statement of counsel 
page 69, appellant's briet,) that the witnesses, Carruth, W1! 
liams and. Wheless, were introduced by appellee when they 
were testifying as to their want of knowledge of appellee hay 
ing an interest in the road and construction contract By 
reference to the evidence of these witnesses in the record, it 
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will be seen that the statements cited by counsel for appellant 
were not only drawn out upon cross-examination, but that ap- 
pellee objected to the testimony because of the fact that it was 
entirely new matter and not responsive to the examination in 
chief, and because of the incompetency of such testimony. 
The second point argued by appellant is that the contract 
is unilateral—lacks mutuality -—and this is argued from the . 
same talse premise of the evidence of the contract subsisting ° 
alone in the declaration of trust. 
The case of Dorsey v. Packwood, 12 Howard, 137, is very - 
different from this in several respects 1. There the contract : 
on its face showed no obligation on the part ot Dorsey to pay . 
anvthing; here appellee bound himself im an oral contract, 
which we have already shown to be binding and entorceable in: 
this State, to pay $©000. 2. There Dorsey contributed neth-} 
ing; here appellee contributed valuable services and peculiar. 


skill in the making, improving and extending the property. : 


~ 


} 


3. There, Dorsey, by a writing dated 1836, relinquished any 
claim he might have had, and waited twenty-seven years be- 


fore attempting to assert any claim or mght in the property, 
and was guilty of other conduct showing laches on his part 

and Packwood never by word, act or writing declared himself 
a trustee holding tor him. [let ppellee has never by word,’ 
act or writing relinquished claim he had; has been guilty, 
oft no lac hie S., And Ta AIWAVS al Kn wiedg d his Pcrs ral habil-. 
ity for the $8000, less the amounts paid by his part of the’ 
earnings of the road which had been applied to the .\lderman 
debt. \nd just here we call the court's attention to the fact 


that by the nnding of the Circuit Court, based upon the re- 
port of the master, Paul Beardsley has actually paid on the 
pur hase several thousand dollars. 

In the case oft ONES 7 \ le, ; [us ™ {JO, the contract 
was evidenced entirely by the writing, and ow its face, shows 
no mutuality. 

The same is true of all the cases cited by appellant on this 
subject ; that is, the contracts themselves show a lack of mu- 
tuality. : 

The contract here has as much of the element of mutuality 
init as any contract ter the purchase Ol pi rsonal property on 
a credit can have. 

Both parties are bound by its terms, and either could en- 
force it. They agreed as to the amount of the stock, the 
character of the stock, and the amount to be paid for it. 

The stock was not then delivered tor the reasons we have 
already shown, but the property in it passed, at least, an equi- 
table title, and appellee was bound on this promise to 


pay for it not only the $8000, bnt the interest stip- 
ulated. The mistake of counsel for appellant in this 
Matter seems to us to be their contention that before anv 
Property nghts to the property sold. ould) pass, there must be 
a delive ry ol the spe cific article. [his is not the law. “The 
‘ property, or right of ownership, vests at once in the buyeras 
‘soon as the bargain is struck by the ageregatio mentium, 


althoug A nothing” may have been said about payment wa’ 


delivery 
Schouler, Pers. Prop., vol, 2, Pp. 230, and authorities 
cited in our tormer brief. 

The contention by appellant that this suit is not maintaina- 
ble because “ it is acontract for the sale of stocks, and that 
‘equity will not entertain jurisdiction for the enforcement. of 
‘ the specific execution of such contracts’ cannot be maintained. 

In the first place this is not a suit for the enforcement of an 
executory contract for any purpose. The suit is not to vest a 
right; but to protect one already vested by the contract of 
purchase. More ver, the PFINncipdal al dec ntrolling purpose oft 
the suit is to get rid of a trustee who denies his trust, and to 
make him properly account as such fiduciary. 

There ts nothing, we apprehend, better settled in « quity ju- 
risprudence, than that, when a court of equity takes jurisdiction 
of a cause for one purpose it will settle a// rights of the litigants. 
On this we deem a citation ot authorities unnecessarv. 

‘he cases of Xoss v. Union Fae Rwy., Hl 00l.. 26° Krue 
at uglhte n, C Col., 308 ; Pierce v. a 74. Sl. .226,and Barton 
7. DelWolf, 108 Ill., 195, only declare the familiar principle that 
where there is an adequate reme nw t law, resort cannot be had 
to equity. But what reme ‘dy at ee could appellee have ap- 
plied to make the trustee account; to follow the proceeds ot 
his stock with its increased value into the new corporations 
shown in the record, and finally into the Arkansas and Louis- 
iana Kailway with its extension; and to his rights under the 

construction contract ol! May 22, 1583 ? 

‘Lhe construction contract was made in the name of appel- 
lant, for himself and as trustee for appellee. Could a court of 
law enforce appellee’s rights under all 
in this bill? Certainly not. 

But if it was a suit simply for specific Se sn ince, some of 
the authorities say it could be maintained. Judge Schouler says: 

‘ Specific performance ts thus an table remedy to which 
‘the buyer has been allowed to resort, when nthe subject matter 
‘of sale was an incorporeal ” nt such 25 shares of stock 

Schouler’ s P&E? Of... 4. 2, P. OOF. 

We have argued in out Seomne r pa that this sutt as one to 

enforce a trust will lie, and deem any further r argument unnec- 


the circumstances shown 


; 
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essary. And have also argued the sufficiency of the evidence 


to establish a trust L\ppellant conten 


. . ‘ 7 ’ 


is that the burden of 
prool Is Upon the appeiiec. to prove the trust and other mate- 
rial allegations of the bil We concede this to be true, and 


! 


evidence of 


; 7? . 
appeliec, the recoras intro el tl admissions of appellant, 
i . 
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Appellant, in his answet page 45 recora), Says. “The 
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“alleged bonus notes of six thousand dollars were a part of the 
‘“ consideration enuring to respondent under his contract to con- 
‘struct said road. Said notes had been endorsed and nego- 
‘tiated forthe purchase of material that entered into the con- 
‘struction of said road, and part of them had been paid when 
‘complainant came to Washington.” And immediately fol- 
lowing this statement, he says: “The sum realized from the 


‘sale of said cars, spikes, bolts and other material,’ (which is 
the “old material’) ‘ . Was in part paid to 
“the St. Louis Bolt and Iron Company for the purchase 
“money of said material.’ [hese tacts being true, if the ap 


> 


pellant’s contention that he ts still entitled to the proceeds of 


said notes and material 1s sustained, he wou be paid twice 
upon the same account—first for constru ting the road and, 
second, for the money and mates necessarily used by him 
lol that Purp ‘ ln f the Wot is. yas pa yt air citizens 
fer doing the work and turnishin terials uy e his con- 
tract, an now contends that t ' s him for the 
same tl 
re can n cs . es 
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him, should litigation arise, to remove it to 1% | ' rts 
by virtue of his alienage. 
Nor do we deem it necessary t ienothen this Dr tor the 
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counsel, in their brief, that appellee has been guilty ot contra- 
dictions and inconsistencies in his pleadings and testimony, are 
without foundation ; but we simply ask a careful examination 
of the record, and upon that we feel confident of an affirmance 
of the decree of the Circuit Court. 
Respe tfully submitted, 
DAN W. JONES, 
THOMAS B. MARTIN, 
kor Appellee. 
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J. M. NORTH VS. ANDREW PETERS. l 


| TERRITORY OF Dakota, | 
Fourth Judicial District, | ~ 


[n the District Court in and for Lincoln County. 
ANDREW PETERS. Pi't'f, ) 
is, » 
J. M. Nortn,. Def’t. } 


The Territory of Dakota sends greeting to J. M. North, defendant: 
You are hereby summoned and required to answer the complaint 
In this action, a copy of which will be served upon you herewith, 
and to serve a copy of your answer on the subscriber, at his oftice on 
litth street, in the city of Canton, Dakota Territory, within thirty 
days after the service of this summons, exclusive of the day of service. 
If you fail to answer the complaint within that time the plaintiff 
will apply to the court for the relief demanded in the complaint 
Dated at Canton, D. T., this 16th day of November, A. D. 1883. 
kK. ©. STABACK, 
Plaintiff 's Alto Ney 
riled Dee. 6th, SSS 
WM. M. CUPPETT, Clerl 


2 Terrirory or DAKOTA, | 
Lincoln County. j 


Fourth Judicial District. District Court in and for Lineoln County 


T> 


ANDREW Peters, | auntitl, } 


J. M. Nortu, Defendant. } 


The complaint of the plaintiff shows to this court and alleges : 

I. That at Canton, D. 'T., ever since the 12th day of November, 
ISS3S., the plaintill Was and Is now the sole. absolute, and unquall- 
fied owner of all that certain property, goods, wares, and merchan- 
dise contained in the rented store building of the late ¥ M. Lund 
& Co., on Main street, in Canton, D. 'T 

Il. ‘That on the loth day of Novembe / ISS5, Wm. M. Cuppett, 
clerk of the court in and for said county, issued pretended, informal, 
and unauthorized writs of attachment against the property of P. M. 
Lund & Co., and, as plaintiff is informed and believes, threatens and 
is about to issue a large nuinber of such writs for the purpose of 
vexing and annoying plaintiff 

lll. That on the same date J. M. North, sheriff in and for said 
county, excessively levied and pret nded to serve the said pretended 
writs, directed to him to be served upon and against the property of 
said P. M. Lund & Co., upon and against the plaintiff’s said prop- 
erty without authority of law, done with the intent to vex and 
annoy the plaintiff and oppress him. 

That the said North well knew and was duly notified that said 
property belonged to plaintiff and was duly notified and forbidden 
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to in any manner interfere therewith ; but said North, in disregard 
of his duty and in violation of law, maliciously entered the store 
premises of the }? Naintifl and under a prete nded excessive le VV Upon 
all the plaintiff’s property therein of the value of over ten thousend 
dollars, upon said pretended writ, of about $300, and unlawfully 
made an assault upon and foreibly ejected the plaintiff from: said 
store at about ten o'clock in the night. 

And the said North threatens and is about to serve a large num- 
ber of said pretended writs issued against said P.M. Lund & Co. 
upon the property of plaintiff, and that said North has fallen into 
a conspiracy with divers persons and is allowing himself to be used 
as an instrument to oppress and damage the plaintil. 

lV That the said J M Lund & Co. have no lien, claim, title, or 
interest in and to said property was any part thereof, and that no 
other persons, firms, or corporations have any title or ownership 
therein, plaintiff by Ing sole owner thereof. 

V. That the said property censists chiefly of what is known as 

fall and winter stock of general merchandise and contains much 
property of a perishable nature, and that the defendant wrongfully 
and unlawfully retains the possession thereof and are exercising 
rights of property and ownership therein wrongfully, and mach of 
said property is broken in bulk and open, and the plaintiff canntt 
tell how much, if any, thereof be taken away or stolen, being 
excluded from exercising his lawful rights to care for and 
protect the same; that the plaintiff verily believes that he 
has no plain, speedy, and adequate a. medy at law in the premises, 
and that unless the defendant and all others be restrained from do- 
ing said act rrreparable injury and damage will result — the plaintiff 
by reason thereof; that the plaintiff is not protected by any bond 
ol iidinialiinn in the premises, and no papers of any kind have 
been served upon plaintiff, and that the said North or any other 
person has no writ or pRipers to serve Upoti plaintifl against lhis 
property in the PreTMISeS, but the defendant pretends to take the 
property of plaintiff upon a claim and writ against the said P. M 
Lund & Co.; that the said property at the time of its pure hase and 
di livery to plaintiff had no lien or incumbrance of any kind, name, 
sort, O1 * deseription against it or any part thereof ; that plaimtitl 
owned the good will and trade of said Lund & Co., and now at the 
time of the acts herein complained of in personal possession and 
ownership of said property and enjoying a good trade and business, 
and the acts of defendant are Intended to and will malic lously de- 
stroy the same and ruin this plaintiff, and that plaintiff has no other 
available property, and that he has ever enjoyed a good name and 
eredit, and said defendant is about to a stroy the same, and that if 
said acts are allowed and ° rmitted irreparable mischief and dam- 
age will result to plaintiff, to his utter ruin 

VI. That defendant has been fully and duly notified that said 
property belongs to plaintiff. 

VII. The plaintiff is unable to procure all the bonds that will be 
required, as he verily believes, to pursue said property and retake 
the same, as the defendant therein and is about to bring a mulfi- 
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plicity of suits against said Lund & Co. and serve them against 
plaintiff's property for the purpose of maliciously ruining him and 
causing him preat annoyances, expenses, and damage; and the plaiu- 
till alleges that the said defendant North’s official bond is grossly 
Inadequate for and Insuflicient to afford the plaintiff proper protec- 
tion in the premises; that the said defendant are asserting an un- 
founded and illegal claim as against (heir plaintiff; that if plaintiff 
be not allowed to pursue his said business properly the injury can- 
not be amply compensated by damages, and that if said goods be 
not sold at this time the damage will be nearly total and there can 
be no recovery, under the peculiar circumstances of the case, of ac- 
curately ascertaining the same, and irreparable mischief will result. 
VIII. That said goods are situated In a wooden building uMmony 
a row of similar buildings in close proximity, and the fire risk is 
quite large, and the plaintiff has $8,000 Insurance now upon said 
property, and that by reason of the premises the various insurance 
companies therein and are about to cancel said insurance, and other 
COM panes, as plammtith Is informed and believes, will refuse to COn- 
vey the risk by reason of the said litigation, and that if said prop- 
erty should be destroyed by fire a great and irreparable damage 
would result to plaintiff; that generally as to said property by rea- 
son of the pretuises aforesaid the plaratitl can have no means of 
forming any real or actual estimate of the irreparable damage that 
mav result; that the various steps taken by defendant are clearly 
against the law and the facts, which are specially injurious; that 
the plaintiff was worth in money and property about 38,000 imime- 
diately prior to the purchase of said property of said Lund & Co 
and used the same for its purchass 

| Wherefore the plarntill prays that the defendant, his attor- 
hey, agents, deputi s, servants, and all other Persolis, lirms, 
and corporations be restrained from the commission of said acts by 
an order of the hon. chief justice, ucting at chambers as judg 
for suid court, and for such other and further relief in the premises 

ads may be just and equitable, with costs and disbursements 

Dated Canton, D. 'T., Nov. 16, 1855 
K. C. STABECK, 
PUi's Atty 


Terrirory oF DAKorTa, } 
Lincoln County, j 
Andrew Peters, being first duly sworn, says he is the plaintiff in 
the foregoing-entitled action; that he has heard read thi loregoiny 
complaint and knows the contents thereof, and that the same ts true 
except as to matters therein stated on his information and belief, 
and as to those that he believe sit to be true. 


ANDREW PETERS. 


ibseribed and sworn before me this 16th day of November, 


Si] 


LSS3 


[ SEAL. | CHAS. E. JUDD. 


¢ 


Notary Public. 
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(Endorsed :) Filed Dec. 6th, 1883. Wm. M. Cuppett, clerk 


Terrirory or DAKOTA, | 
County of Lancoln, i 


D e> 


Fourth Judicial District Court in and for Lincoln County 


Axnprew Perens, Plaintill, 
iis 


J. M. Norru, Defendant. J 
Pixncoun Counry. 


\worew Perens, being first duly sworn, says that he ts the plai- 
tif] 11) the above entith 7 nection : thrat he is i resident of and doing 
busine o> Pee ih} ("anton, in) sad COUNLY 

That on the 12th day of November, A. D. 1585, he purchased and 
paid in full for a certain stock property, goods, wares, and merchan 
dise of P. M. Lund & Co., as per copy of bill of sale therefor hereto 
attacly d and rrvcaede ti part lye reol 

That tmimedtrate ly thereafter cde porent wert into the aetual pOSSeS- 
sion of said property and commenced the sale of woods ab ore tall to 
customers In the usual course of trad 

That deponent continued in the business peaceably and uninter- 
ruptedly until the fifteenth day of November, 1855, at ten o'clock 
» Tn 

That deponent purchased ssid MPOPIOCTUN Ih) ood faith. and the 
snime were delivered to him by said P.M. Lund & Co. for value first 
fully paid; that deponent searehed and caused the records of said 
county to be searched for any liens or tncumbrances against said 
prop riv, and that there were none and the same were free and 
clear; that deponent required of said P.M. Lund & Co. if there 
were any claims, demands, liens, or incumbrances of any nature or 
deseriIption agatnst said property, and was informed by said Lund 
and Co, that there were none and that the said property was free 

and clear in all r spects ; that the stock in said store, to the 
5 best of deponent’s knowledge, information, and belief, amounts 

tomorethan ten thousand dollars that thy woods principally 
consist of so-called fall and winter stock ; that deponent further pro- 
cured the good will and trade of said P.M. Lund & Co. for value: 
that ch pron nt has a ePood and Valuable stand In a retatl store burld- 
Ing on a principal street in Canton, said county, and that the said 
P.M. Lund & Co.and deponent have eve enjoved a good and large 
trade and credit: that de ponent is th sole, absolute. and unqualified 
owner of said property, and had no ki ledge of the said P.M 
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Lund and ('o having auihy eredttors or that thes were tndebted to 
any one at the time of the delivery of the said property by said 
Lund and Co. to plaintiff; that deponent has several thousand dol 
lars due him: that — is the most Important time and season for the 
sale (>| said property ana to make colleetions, and threat if cl ponent 
Is prevented from selling said goods and making said collections 
lmmeasurable and irreparable injury and damage will result to him ; 
that deponent is under obligation and great expenses in the matter 


— 
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of said business ; that deponent is under contract and bound to the 
payment of large sums of money at this time, and that he has no 
other available means to meet the same, and that if the acts herein 
stated be not enjoined he will be financially ruined; that the de- 
ponent is an old man, over fifty years of age, and unable to do or 
perform manual labor, and that he has a family dependent upon 
him in part for their support; that the defendant has threatened to 
bring or serve’a multiplicity or large number of suits and attach- 
ments thereon against said Lund and Co. and serve them upon the 
deponent to hamper, annoy, and ruin the plaintiff; that one Wi. 
M. Cuppett, pretending to act by virtue of his office as clerk of said 
court, lias, as deponent is informed and believes, issued or threat- 
ened to issue il large number of writs of attachment agaist the 
said P.M. Lund and Co. without authority of law and without au- 
thority using the name of Hon. A. J. Edgerton, ehief justice of said 
Territory, therein, he, the said Edgerton, nor no other judge having 
ever presided as judge of said court in said county since said office 
became vacant by the death of the late Ilon. J. P. Kidder, and the 
depon nt —. by virtue of yi olhee as sheriff in ill d ior s id county, 
proposes and threatens to serve such writs of attachment against 
the property of plaintiff, although uot directed in said writs so to 
do; that said defendant have been notified and informed that plain- 
till is the absolute owner of said property, ind that he proposes to 
do and perform said acts for the purpose of vexing, annoying, and, 


, 


if possible, wasting the property of deponent and ruining him in 


his trade, credit, and business that ud defendant entered the store 
of plarmiifl and forcibly ejected hin | His customers and Clil 
plovees therefrom on thy night of November loth, ISS35, as deponent 


is Informed and believes, without authority of law; that said North 
admitted lo deponent that he had no writ of any kind against the 
cle prone nt nor against any oft his prop riyv at that time, but proposed 


to do so at the acting illegally as against deponent, but that he 
was Indemnified, and for the further reason that he was instructed 
so to do by divers persons that said acts are specially MyUrLOUS 
to plarntill and, if continued o1 permitted, will result in a V10- 
lation of plaintiffs rights and endanger the rights — property and 
business interest of the plaintiff and others of the county; that the 
said sheriffs bond are Inadequat insuthcient to cover the amount 

of property, and, as deponent is informed and _ believes, his 
6 bondsmen are nm some Instances are Insolvs nt or nearly st) 


and have no property over and above their debts and liabil- 
ities and exclusive of property exempt; that the goods tn said store 
are open and in such condition th 
ol telling the amount how much.if any. be taken or stolen: that 


" . 
. ' F ' 


eronent can have no mcans 


le ponent greatly fears that said North has or will ye rrpit dishonest 
and irresponsible persons in or about said store, and that deponent 
will have much of his property in consequence thereof unless de- 
ponent be allowed to exercise his rights of property and look after 
the same: that said deponent is demand! 


tirely illegal and unfounded claim against deponent’s property ; that 
deponent verily believes it will be impossible to obtain bondsmen 


} 
ia ana Clalithninge ath ecli- 
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in any proceeding at law, the plaintiff believing that he has no 

plain, speedy, adequate remedy at law in the premises,and that the 

Injury in the premises cannot be amply compensated by damages ; 

that if said goods be not sold at this time they will depreciate to such , 

an extent that the damage will he nearly total, and there can be no 

means of accurately ascertaining the same; that deponent is in- 

formed and verily believes that thesaid defendant's various altorbeys, 

agents, and others threaten and are about to participate in said acts 
and bring a multiplicity of suits, and thereby cause deponent a great 
Ulimecessary abnoyahec, damage, and CXPelise, which he fears Call — 


never be recovered by reason of the non-residence ana Irresponsl- 
bility of many of the parties concerned, and irreparable mischief 
will result that woods LO a large quadity in value In said store are 
ofa perishable nature and need constant care and attention, and de- 
ponent has no means of arriving at the amount of damage that will 
Inevitably result unless defendant be restrained as provided by law ; 
that deponent has not slept upon his rights nor been guilty of any 
fraud. decett, Or ©€y¥ 1] practice in) said matter, but that he is the hona 
file owner ot said Property for value without notice of any claim 
against the same; that the defendant Aave taken aggressive steps 
clearly against the law and the facts, which are especially injurious 
Lo polaarn till, canned thre plaintiff prays that he and all others be required 
to restrained their sleps, and that a continuance of their acts be 
further enjoined ; that pletmtill prays that said defendant be re- 
quired to surrender and vacate the said store and abstain from do- ~~. 
Ing the acts threatened, and the plamtiul prays that the defendant 
he enjorned from serving writs, directed avulust third parties, upon 
plaintiff, and from in any manner interfering with said property ; 
that the said P.M. Lund & Co. are tu deponent’s certain knowledge 
solvent, and that he isa resident of said county, where his homestead 
and family now are, and deponent is informed and verily believes 
that’ he is merely temporarily absent on business; herefore de- 
ponent prays that an order may Issue restraining the defendant, his 
agents, allorneys, servants, deputies, and all other Persons irom do- 
Ing any of the acts therein complained of; and further deponent 
sayeth not. ' 


ANDREW PETERS 


Subseribed and sworn to before me this 16th day of November, 
ISSS. <ubp 
[NOTARIAL SEAL. ] CHARLES E. JUDD, 
Notary Public. 
riled Deeembr r Oth. ISSS5 


WM. M. CUPPETT, Clerl 


Know all men by these presents that P.M. Lund and Com- 

puby, of the city of Canton and Lineolu county and ‘Territory 
of Dakota, as party of the first part, for and in consideration of the 
sum of ten thousand three hundred and eighty dollars in hand paid 
ator before the delivery oO! these presents by Andrew Peters, of the 
same place of residence, as party of the second part, the receipt 
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whereof is hereby acknowledged, have bargained, sold, granted, and 
conveyed, and by these presents do grant, bargain, sell, and convey, 
unto the said Andrew Peters, the party of the second part, his exee- 
utors, administrators, and assigns, all the goods, wares, and prop- 
erty and merchandise contained in the rented store building of P. 
M. Lund and Company, situated on Main street, in the city of Can- 
ton, Lincoln county, D. T., consisting chiefly of drv goods and no- 
tions, boots and shoes, hats and caps, glassware and crockery, cloth- 
ing, Jewelry, groceries, provisions, gloves and mittens, oil, and all 
other goods, property, and things of every nature and description ; 
also all fixtures, tools, and machinery, and stoves and piping, safes, 
desks, tables, sewing-machines, and all other articles in use in said 
store; to have and to hold the same unto the said party of the sec- 
ond part, his heirs, executors, administrators, and assigns forever ; 
and the said party of the first part covenant and agree to and with 
the second party to warrant and defend the said property, sold as 
aforesaid to said second party, his heirs and assigns, against all and 
every person and persons whomsoever 

In witness whereof we have hereunto set our hand and seal this 
12th day of November, 1885 

P.M. LUND anp CO 


Si 


’ 
-_ 


ned and sealed in presence of 


 W. TAYLOR 


liled Dee. 6th, 1SS5. 


WM. M. CUPPETT, Clerk. 
PerRRITORY OF DAKOTA 
District Court, County of Lincoln, 4th Judicial District 


AnprEW Perers, Plaintiff, } 
U's > Temporary Injunction 


J. M. Nortrnu, Def’t 


On reading the complaint in this action, duly verified, also the 
atlidavit of Andrew Peters — J. W. ‘Taylor, hereto annexed, I herebv 
ord r and enjoin the defi ndant and all other Persons, firms, corpo- 
rations, othe rs, deputies, ana attorne Vs and counsellors, agents and 
assistants, and each and every of them, under the penalties by law 
prescribed, that he, they,and each and every of them do absolutely 
desist and refrain from in any manner interfering with that certain 
stock of general merchandise claimed and owned by said plaintiff, 
Andrew Peters, at Canton, Dakota, and that you retrace the steps 
and proceedings already taken in the premises and restore the plain- 
tiff to his property and the condition in which you found them : 
Provided, that this order shall not be enforeed until Nov. 20), LSS3., 
and that the said defendant shall come before meat the court-house 
hi Yankton, Dak.., On Nov. 2U, LSS, at eight o'clock a.ms.—— why 
the above injunction shall not then issue until this court shall make 
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further order in the premises. Let this order and the other papers 
| | to be served on the defendant Nove. 17th, 1885. 


therein referred: te 
Dated the 16th dav of Nov... A. D 


A. J. EDGERTON, Judge 


WM. M. CUPPETT, Clerl 


lourth Judieial Distriet Court in and for Lineoln County 


ANDREW PETERS, Plaintitl, 
wid 


s. mm Nori ) 


Whereas the above-named plaintiff has commenced an action in 
the distriet court of the fourth judicial district of the Territory of 
Dakota in and for Lincoln county against the above-named defend- 
ant, and is about to apply for an injunction in said action against 
the said defendant. njolning and i. -tralning them and each of them 
from the commission of certain acts, as in the affidavit in the said 
action is more particularly set forth and deseribed : 

Now, therefore, we, the undersigned, residents of the county of 
Lincoln, in consideration of the premises and of the issuing of the 
sald injunction, do, jointly and severaliy, undertake, in the sum of 
tO promise to the etlect that the plaintifl 

damages, not exceeding two thousand dol- 
lars, as may be sustained by reason of the injunction if the court 
shall linaliy le echde that the plevina till was not entitle d thereto. 
ANDREW PETERS. — [seat] 
J. W. TAYLOR | SEAL. | 


two thousand dollars, and 
will pay party enjoined d 


Terrirory or DAKOTA, | 
Lanecoln County, } 

J. W. Taylor, being duly sworn, says that he is a surety in the 
lit and freeholder ae said COUNLY | 
specified as penalty 
liabilities, exclusive of 


above hond : thasat he Is Gl reosich 
that he ais worth the sum in said undertaking 
thereof Over ah above all bis Tus cde lyts and | 


property C\¢ Trapt irom execution 


J. W. TAYLOR. 


Subsertbed and sworn to before me this 16th day of Novem lb r, 


A. 1). 1SS5 
[NOTARTAL SEAL. | CHAS. bk. JUDD, 
Notary Publie, 


riled Dee. 6th, TSS5 


WM. M. CUPPETT, Clerk. 


an etl 


 —» cmblillll 
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TERRITORY OF DAKOTA, } 
hourth Judicial District. j 


In the District Court in and for Lineoln County. 


Axprew Perers, Plaintiff, 
vs. »Amended Complaint within 20> Days. 
J. M. Nortn, Defendant. } 


The complaint of this plaintiff shows to this court and alleges: 

1. That at Canton, D. 'T., ever since the 12th day of November, 
ISS5, the plaintiff was and is now the sole, absolute, and unqualified 
owner of all that certain property, goods, wares, and merchandise 
contained in the rented store building of the late P. M. Lund & Co., 
on Main street, of the value of over ten thousand dollars. . 

2. That on the 15th day of November, 1883, Wim. M. Cuppett, 
clerk of the said court, issued pretended, informal, and unauthorized 
writs of attachment against the property of P. M. Lund & Co.,, and, 
as plaintiff was informed and believed, threatened and is about to 
issue a large number of such writs for the purpose of vexing and 
annoying the plaintiff. 

5. That on said date J. M. North, the sheriff in and for 

y said COUNLYV, EXce ssively levied and pore tended to serve said 
pretended writs, directed to him to be served upon and against 

the property of said P. M. Lund & Co., upon and against the plain- 
tifl’s said property without authority of law,done with the intent to 
vex, annoy, and oppress the plaintiff; that the said North well knew 
and was duly notified that said property belonged to plaintiff, and 
was forbidden to in any manner interfere therewith, but said North, 
card of his duty and in violation of law, maliciously entered 

the stere premises of the plaintiff and made a pretended and ex- 
cessive levy upon all of the piaintiffs said property therem, which 
said property was of the value of and worth over ten thousand dol 
lars, upon said pretended writs of about 8700, and unlawfully made 


In disreg 


= 


an assault upon and forcibly ejected the plaintiff from said store at 
about ten o'clock in the night; that said North threatened and is 
about to serve a large number of said pretended writs issued against 
said P.M. Lund & Co. upon the said property of plaintiff, and the 
said North has fallen into a conspiracy with divers persons, and is 
allowing himself to be used in his oftice to oppress and damage the 
plaintiff. 

| That the said P. M. Lund & Co. have no lien, claim, title, or 
interest in and to said property nor any part thereof, and that no 
other persons, firms, or corporations have any title or ownership 
therein, the plaintiff being the sole owner of said property. 

5. That the said property consists chiefly of what is known as fall 
and winter stock of general merchandise, and contains much prop- 
erty of a perishable nature, and that the defendant unjustly and 
unlawfully retains the possession thereof, and is exercising rights of 
prope riy and ownership thy reol wrol efully, and much Ol sald pPrOp 
erty is broken, in bulk, and open, ana the plaintiff cannot tell how 
much, if any, thereof be taken away or stolen, being excluded from 

2—145 
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exercising his lawful rights to eare for and protect the same; that 
the plaintiff verily believes that he has no plain, speedy, and ade- 
quate remedy at law in the premises, and that unless the defendant 
and all others be restrained from doing said acts or from in any 
manner interfering with the plaintiff’s said property irreparable 
injury and damage will result to plaintiff by reason thereof; that 
the plaintiff is not protect d byany indemnity bond or undertaking 
in the premises, and no papers of any kind have been served upon 
plaintiff, and that the said defendant or any other Persol has no 
writ or papers to serve upon plaintiff or against his property in the 
prenilse =, but the defendant pret nded to take the property of plain- 
tiff upon a claim and writ against the said P?. M. Lund & Co. ; that 
the said property at the time of its purchase and delivery to plaintiff 
had no len or incumbrance of any kind against it or any part 
thereof; that the plaintifl for value purchased the cood will and 
trade of said P. M. Lund & Co., and was at the time of the acts 
here 11) complaine 7 Ol In the peaceable permission and OWli¢ rship of 
said property and CHIOV a rood large trade and profitable busi- 


ness ata 


good stand, having a large number of customers, and the 
acts of the defendant are intended to and will maliciously destrov 
the same and ruin this plaintiff; that plaintiff is an old man over 
> vears of age that he embarked in said business in rood faith : 
that the plaintiff has no other available property, and that he has 
ever enjoyed a good name and credit, and said défendant is about 
LO destroy the same; that at the time of entering into sald 
AL business the plaintil was worth in money and property about 
SS,000, and that to enable and assist him = in procuring the 
said property and business the plaintiff executed and delivered a 
mortgage upon all of his property, and depended wholly upon said 
business to pred the same, and that he has no other means or way to 
pray the same: that plaintifl also has a family dep ndent Upon him 
in part for their support, and that if the said aets are allowed and 
permitted irreparable mischief and damage will result to plaintilf, 
his hopes and prospects in life blasted, and he will be a ruined man. 
6. Phat plaintiff verily believes that he would be unable to pro 
cure all the bonds that will be required Lo pursue and retake said 
property, and that the defendant or others threatened and is about 
to bring a multiplicity of suits against said Lund & Co. and serve 
them against the plaintiff’s said property for the purpose of ma- 
liciously ruining him and eausing him great annoyance, damage, 
and expense ; any oneof which said suits would determine the whole 
matter claimed or at issue. 
7. That the piaintiff, on information’ and belief, alleges that the 


} 
‘ 
’ 
| 


said North’s official bond as sheriff is grossly inadequate, poor, and 
Insufficient to afford the plaintiff proper proteetion in the premises. 
S. That the defendant is asserting an cofounded and illegal claim 


as against this plaintiff, and that if plaintiff be not allowed to pur- 
sue his said business peaceably the injury cannot be amply compen- 
sated in damages, and that if said goods be not sold at this time the 
damage will be nearly total, and there can be no means, by reason 


J. M. NORTH VS. ANDREW PETERS. 1] 


of the cireumstances of the case, of accurately ascertaining the 
sume, and irreparable mischief will result. 

’. That said goods are situated in a wooden building amongst a 
row of similar buildings, and the fire risk is large; that plaintiff 
has $8,000 of insurance now upon said property, and that by reason 
of the premises the various insurance companies threaten and are 
ubout to cancel said insurance, and other companies, as plaintiff is 
informed and believe, will refuse to carry the risk by reason of said 
litigation, and that if said property should be destroyed by fire great 
und irreparable damage would result to plaintiff; that generally as 
to said property and good will, by reason of the premises aforesaid, 
the plaintiff can have no means of forming any real or actual esti- 
mate of the irreparable damage that may result, and that the va- 
rious steps taken by defendant are clearly against the law and _ the 
acts, Which are especially injurious; that the plaintiff is the bona 
fiele owner of suid stock. whi hy Is valuable, and purchased lor the 
business of Lhe season ol ISS, and not all paid for by plarmtiff; 
that lis only means of paying therefor is through his sales; that 
he purchased said property and the same was delivered to him by 
suid P.M. Lund & Co. on the 13th day of November, 1885, at which 
time, 6p. m., he went into the possession thereof and engaged in 
said business on his own account; that he purchased a valuable 
trade established by said Lund & Co., and had and was still further 
better securing and establishing the same, and if his store is closed 
or the goods taken from him or the sale even delayed long he will 
not only be rendered insolvent, but his credit destroyed, his custom. 
lost and gone elsewhere, his business wholly broken up, and his 
<pects of life blasted; that said business was of a retail character, 


crs 
pro 
and the plaintiff alleges that he searched and caused the records of 
sald county to be se are dl. and thie re Were ho claims, lens, or 
incumbrances against said property, and the plaintiff was in- 
formed by said P. M. Lund & Co. that there vgas nothing due 

for said property, and the same was fre and clear. } 
Whi relore the plarmtifl prays that the defendant, J MM. North, his 


} ‘ sack antl , , , as 
attorneys, agents, depute Ss, Servahits, and ail othe persons, ris, ane 


1] 


corporations be restrained and perpetually enjoined from in any 
manner interfering with the plaintiffs said property, and that he and 


thev be restrained and perpetually enjoined from doing any of the 


. 


acts herein complained of, and that ti and they be required to re- 


trace their steps and surrender said prope riv and r place the same 
In the position and condition he found it by an order of this court 
or judge, as provided by law, and for such other and further relief tn 
the premises as may be meet and equitable, with costs and disburse- 
ments 
Dated Canton, D. a. Dec. 5, 1585 
kK. C. STABECK, 
Plaintiff "9 Attorney. 


Ternnirory oF Dakora, | 
Lincoln County } 


Andrew Peters, being duly sworl, says that he is the plaiutifl 


Shae eens Sa gh nn gen ae 9 
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above named, that he has heard read the foregoing complaint, and 
that the same Is true except as— the niatters therein stated Onl infor- 
mation and belief, and as to those tnactters he believes it to be true. 


ANDREW PETERS 


Subseribed and sworn to before me this 5th day of Dee., 1885. 
CITAS. k. JUDD, 
Notary Public. 


Ternirory OF DAKOTA, 
beourth Judicial District } 


In the District Court in and for Lincoln County 


ANDREW Peters, Plarntilf, ] 


J. M. Nortn. Defendant. } 


Now comes the above-named defendant, by O.S. Gifford, his att’y, 
and moves, upon the annexed aflidavits and all the papers in the 
case, that the undertaking required to be given by the plaintiff be 
fixed at the sum of ten thousand dollars 

Dated Dee. Sth, 1SS5. 

O.S. GIFRFORD, 
Atty for the Def t. 


Upon the annexed affidavit and all the papers in the within-en- 
titled cause let the plaintifl show cause before me, at the court-house, 
in Yankton, D. , on the 6th d LV of Deecembe r, ISSo, at two o clock 
in the afternoon, why the within motion should not be granted. 

Dated Dee. 6th, 18835 

a. = MDGERTON, Judy 

liled Dee. Sth, 1883. 


WM. M. CUPPETT, Clerk. 


Territory or Dakora, ee 
Fourth Judicial District, j sm 


In the District Court within and for the County of Lincoln 


ANDREW Perers, Plaintiff, 


J. M. Norru. Defendant. 


Sin: Please to take notice that upon the annexed answer, aflidavit, 
and upon all the papers in the above-entitled cause, with a copy 
whereof you are hereby served, a motion will be made before the 
Iton. A. J. Edgerton, presiding judge of second judicial district, at 
the court-house, In the city of Yankton, in the county of Yankton, 

DD. T., on the 21st day of December, A. D. S383, at five o'clock 
12 p. m.of that day, or as soon thereafter as counsel ean be heard, 
for an order so far modifying the res raining order eranted 
herein against the defendant so that said order will designate defi- 
nitely as to what attachment or other writs said order refers to and 
against which it operates, and as to what writs and acts of defendants 
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said order refers in forbidding to interfere with the property described 
In the complaint of plaintiff, or for such other and further re- 
lief in the premises as shall be just. 
Dated the 18th day of December, 1883 
Yours, «c., KENNEDY BROTHERS. 
I’. R. AIKRENS anp 
O.S. GIFFORD, 
Attorneys for the Defendant 


‘To K. C. Stabeck, lisq., att'y for pla tilf. 
liled January 12, 1854. 
WM. M. CUPPETT. 

f ler |: District fourt 


TERRITORY OF DAKOTA, 
bourth Judicial District } 


In the District Court in and for Lincoln County 


ANDREW PETERS, Plaintiff, ) 


J. M. Norrn, Defendant. } 


The above-entitled cause COMMING before the Hon. A. J. Kdverton, 

presiding judge of 2nd judicial district, at chambers, at Yankton, D. 
= Ol} the 6th day of December, ISS5, LO be heard, Upon motion of 
the defendant above named, that the undertaking required to be 
given by plaintiff? be fixed at the sum of ten thousand dollars, O. 8. 
Gifford appearing forthe defendant and Bartlett Tripp for the plain- 
tiff— 
It is ordered and adjudged that the undertaking required to be 
given by plaintiff herein be increased and fixed at the sun of seven 
thousand five hundred dollars, and the order heretofore made herein 
is hereby amended to conform to the said amendment. 

Done at Yankton, ]). z=. this 6th day of December, ISSS. 

A. J. EDGERTON, Judge. 


To which ruling and order the plamtiff excepted, which excep- 


tion was allowed. 


A. J. EDGERTON, Judge. 
Filed December Sth, 1SS2 
WM. M. CUPPETT, Clerk. 
Terrirory or Dakora, 

Fourth dudicial Dist) iol } 


In the Distriet Court within and for Lineoln County 


Anxprew Perens, Plaintiff, } 


; Rs M. NORTH, a ic ndant. } 
The defendant, for answer to the complaint of the plaintiff, 


allegyes— 
Ist. The said defendant denies that he has any knowledge or in- 
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formation suflicient to form a belief that at the time alleged in said 
complaint or at any other time the plaintiff owned or possessed the 
goods or chattels, wares, merchandise, or property described in the 
said complaint or any part thercof, in any manner whatever, or tliat 
the same were or are of the value of ten thousand dollars, Or any 
other value. | 

2nd. That said defendant further denies that at the time alleged 
in the said complaint or at any ether time or place the defendant 

wrongfully or maliciously took, levied upon, or disturbed the 
Lo said goods, wares, and merchandise described in said com- 
plaint, or that he unjustly or excessively levied upon the same 

in Violation of law; and the said defendant further denies that he 
has fallen into any conspiracy whatsoever with any persons, and he 
denies that he Is allowing himself to be used in his office to Oppress 
or damage the plaintiff or any other person whomsoever in any 
manner or to any extent 

od. The said defendant further denies that he has excessively or 
otherwise levied or served any pretended or other spurtous or Invalid 
writs of attachment upon plaintiff or any other. person’s property, 
but defendant avers that he has received, as sheriff of Lincoln county, 
I). T’., several valid writs of attachment, a more particular deserip- 
tion of which is elsewhere given herein, which were sued out of this 
court, which writs were directed to the sheriff of Lineoln county, 
Dakota Territory, and commanded him to levy upon and seize the 
woods, Wilkes, and chatte Is, lanes and tenements, of r, \] Lund W Co , 
and that by virtue of said writs this defendant did levy upon and 
SC IZ thie stock of dry roods, eroceries, Ly ots, shoes, clothing, and other 
goods, Wares, and merchandise belonging ‘to and owned by said P. 
M. Lund & Co., in Canton, D. T.; and the defendant further avers 
that the plaintil herein thereupon at once set up a false, fraudulent, 
and spurious claim of ownership to said property levied upon, and 
the said plaintiff, at the time of said levy, wrongfully, unlawfully, 
and maliciously interfered with this defendant in the performance 
of his said official duties and attempted to prevent the lawful exe- 
cution of said writs; and the defendant further avers that the said 
property so taken by virtue of said writs as aforesaid and the said 
acts of defendant Is supposed to be the stock of goods, writs, acts re- 
ferred to mn plaimtilf’s complaint 

lth. And for a further defense to the allegations in said complaint 
contained defendant avers at the time therein alleged and in the 
answer referred to he was and still is the sheriff of Lineoln county, 
Dakota Territory, duly qualitied and serving as such; that before 
the commencement of this action in several certain actions eom- 
meneed in this court the plaintiff in each cause sued out and caused 
to be Issued from said court writs of attachment in their behalf, 
which were autherized and issued in due form of law, first tiling 
with the clerk thereof in each cause due and sufficient affidavits ane 
undertakings required by law to authorize the issuing of said writs 
that said writs were directed to the sheriff of said county, and, after 
containing the statements and recitals of the matter by law required 
to be stated and set forth, directed and ordered the said sheriff to 


$.— — 
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attach and safely keep all the property of said P.M. Lund & Co. 
within the said county not exempt from execution, or so much 
thereof as may be sufficient to satisfy the demands or amounts stated 
in said several writs, which said several amounts were stated to be 
actually due said several parties over and above all legal set-offs. 

That said writs were issued and delivered to defendant at the 
dates, in amounts in favor of, and at the suits of parties as follows, 
to wilt: 


if Numes of attaching creditor Amounts When attachment reed 
Van Keuren & Floid .._--- .. $305 12....November 15, 1883 
A. G. Leonard @ Co........- ff =e 4 15, ISSS 
? 4 cee ore am a 16, 1SS3 
Wymon, Mullen & Van Dyke 2,851 56....- “ 16, ISSS 
Van Keuren & Floid...- .--- _. oe a“ 16, 1SS838 
rorepomen @ Tareen........... 93) 0.... . 17, 1SSo 
Bentley, Jaquith a Gee. wee - 17, SSS 
Be Vi BE Fe iii ewe 3 gf See C 17, SSS 
J. H. Price & Freedman ........ 355 30.... . 19, ISSS 


That under and by virtue of said writs of attachment this defend- 
ant, as sheriff of the county of Lincoln aforesaid and not otherwise, 
le vied Upon certain goods, wares, and me rchandise of the character 
and deseription of these mentioned and deseribed in the complaint, 
took the -ame Into his custody 1) the ld, Lb, ve and lv days of No- 
vember, 1885, and said writs were respectively received, and was 
making an inventory thereof, as required by law, when this defend- 
ant was forbidden to do any act concerning said property by an order 
of this court made herein, and which goods, wares, and merchandise 
defendant believes to be those referred to in the complaint, and that 
sald levy and taking and detention as aforesaid constitute the sup- 
posed wrongful taking in said complaint alleged; that said levies 
were fairly and lawfully made by defendant, as said sheriff, and were 
made in honest belief that the said property then did and now does 
belong to P. M. Lund & Co 

Oth. That this defendant further alleges, upon his information and 
belief that the goods, wares, and merchandise levied on as aforesaid 
were at the time of said levy the property of the said P. M. Lund & 
Co. and were subject to levy at the suit of said parties 

7th. The defendant, further answering, avers upon information 
and belief that the plaimtill’s claim to the said oods, wares, and 
merehandise deseribed in his complaint and herein referred to is 
founded upon, under, through, and by virtue of a pretended sale or 
transfer thereof by said P. M. Lund & Co. to him through some pre- 
tended bill of sale dated November 12th, 1885; and defendant 
further avers, upon information nd belief, that the same was exe- 
cuted by said P. M. Lund & Co. and said pretended sale or transfer 
took place without consid ration an | was conduct d in) a secret and 


deceitful manner and with intent to defraud his creditors, and that 
this plaintiff had full knowledge of such intention and accepted said 
pretended transfer and sale tor the PUPPOSse of ASSISLING, abetting, 
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jtors, and that said pret nded sale or transfer on account of such 
fraud was null and void as against said creditors and as against said 
writs of attachment and as against other creditors of the said P.M. 
Lund & Co. 

Sth. The said defendant, further answering, upon his information 
and belief avers that previous to and at the time of the levy of the 
sald writs of attachment as aforesaid the said LP. M: Lund & Co. 
was insolvent and absolutely unable to pay his debts; that he was 
indebted toa large number of persons in large sums, to wit, the sum 
of about cight thousand dollars; that nearly the whole thereof was 
due and ali would be due in a very short time; that he had no real 
estate in the Territory or elsewhere and no other property visible 
within the reach of process, excepting the property herein referred 


and conniving with said P.M. Lund & Co. to defraud his said ered- 


to as having been levied upon. 
9th. That since and subs quent to Issuing of said warrants 
ly of attachment heretofore referred to other suits have been 
commenced in this court by different and other creditors of 


said P.M. Lund & Co. against said firm, and said creditors have in 


. 


like manner sued out writs of attachment in their behalf, which 
writs are of like Import and eflect as those heretofore referred LO, 
directed to the sheriff of Lincoln county, a more particular deserip- 
tion of which actions, time when said writs were received by de- 
fendant, and amounts claimed to be due thereon, together with the 
names of the plaintills Or attaching creditors are as follows, to wit: 


Names of attuchine ereditor Amount When received, 
James Beach Le «i 
eS |. | een coos i ee a 10. 1SS3 
Sweet, Dempter & Co. .2-.+- | fa , 10, 1883 


lOth. That since and subsequent to the issuing of said warrants 
of attachment heretofore referred to other suits have been com- 
menced in the district court in and for Davison county, D. T., 
against said firm, and said ereditors have in like manner sued out 
writs of attachment in their behalf, whieh writs are of like import 
and effect to those hereinbefore referred to, directed to the sheriff of 
said Lineoln county, a more particular description of which action, 
time when said writs were received by defendant, and amount 
claimed to be due thereon, together with the names of the plaintiffs 
or attaching creditors are as follows, to wit: 


Name of attaching creditos am aie = ; se # te oe When reed 
Myers, Tyll & Co._.. ssnenceee @A0L DO....0e0emver 52, 1885 
Henzenver, Tabs ra > ae si saiaak dingli vi ye - ws |” ISNS3 
NE i. ncidicnnnion ie OP g 12, 1883 
lemma rsonh, Shermen @ Cd....<. a, +4 ISSS 
Jacod, renelhe SAX Dro : — " of) 4Ou =— 

Pins Be AG ob sh irik se 7 if. 


Lith. The sald deft ndant avers that the averegate amount — in- 
debtedness set forth in the several writs of attachment herein re- 


> 
‘ 
; 
’ 


oe one na A 
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ferred to and now in his hands for levy is $6,889.19; that he has 
made diligent search and inquiry throughout his county for prop- 
erty belonging to the said P. M. Lund & Co. and eannot find any 
property whatever belonging to him upon which to levy the same, 
excepting the stock of goods, wares, and merchandise herein referred 
to; and this defendant verily believes that no part of the indebted- 
ness of said P. M. Lund & Co. herein referred to will be secured or 
paid excepting by or through the said several levies upon said stock 
a) Loo =. 

That the said P. M. Lund & Co., through the aid and assistance 
of this plaintiff and other parties, has effectually secreted, disposed 
of, and placed all of his property, excepting said stock of goods, out 
reach of his said creditors and all kinds of process. 

}2th. That said P.M. Lund & Co. has for about three years last 
past been doing | 


() 


—_ 


¢ business as a retail dealer in general merchandise 
at Canton, Dakota; that he has incurred large indebtedness, to wit, 
about eight thousand dollars; that said indebtedness has been in- 
curred in buying and keeping up the stock of goods herein referred 
to, and a large amount of said indebtedness is now due and owing 
for the identical goods, wares, and merchandise included in those 
levied upon as herein set forth, all of which was well known to the 
plaintiff at the time of the pretended sale or transfer herein re- 
ferred to. 
l3th. That said defendant alleges that the said plaintiff 
16 has not nor did not at any time purchase or own the good 
will of any business or firm in Canton, D. 'T.; and said de 
fendant denies that he is assisting any unfounded or illegal claim 


against the plaintiff or any other person; and defendant further 
denies that the plaintiff will or can possibly suffer any consequential 
or other further damages than the value of the goods levied upon, 
with interes{, In any event whatsoever. 

Lith. The defendant further avers that plaintiff, for several years 
heretofore, to wit, about three years, has been in the employ of a firm 
in Canton buying stock, grain, &c., and previous to that time was 
either in the « mploy of different pares Ss Or as simply a local insur- 
ance agent, and done no other business except, perhaps, mechanical 
work; that he had no experience in the business of selling mer- 
chandise, as defendant is informed and believes, and said pretended 
sale or transfer was not made with a view or with the intent that he 
should continue in the said business: and this defendant alleges 
that plaintiff cannot possibly recover or be entitled to suffer any 
further or other damage in consequence of the said levies herein 
referred to than the value of said goods, wares, and merchandise as 
levied upon, with Interest. 

15th. That said defendant denies each and every allegation in 
said complaint contained not hereinbefore denied, controverted, or 
otherwise answered. 

l6th. The said defendant resists the restraining order herein 
made, and asks that the same mav be vacated and set aside. 

Wherefore defendant demands judgment— 

Ist. That the restraining order made herein on behalf of the 

o— 14s 
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plaintiff may be vacated and set aside, and that he may be denied 
further orders of like character. 
2d. That the complaint of the plaintiff herein may be dismissed. 
od. That the defendant may be awarded his costs in this action, 
and that he may be granted such further relief as to the court may 
seom just and equitable. 
Dated Dee. 17th, 1883 
KENNEDY BROS. 
r. R. AIKENS & 
OS. GIFEFORD, 
Attorneys for De fe ndant. 


Territory oF DAKOTA, |. 

County of Lineoln, 1 = 
the defendant in the foregoing action; that he has heard the fore- 
voing answer read and knows the contents thereof; that the same 
is true of his own knowledge except those matters stated upon 
ana belief, and as to those matters he believes it Lo 


J. M. North, being first duly sworn, deposes and says that he is 


information 
be true 


J. M. NORTH. 


‘> 


Subseribed and sworn to before me this 18th day of Dee., 1883 
M. BK. RUDOLPH, 


\ otary Puhlic. 


[indorsed:| — of Dakota, Lincoln county. In district court. 
iled Jan. 12, 1SS4. Win. M. Cuppert, clerk district court 


Wi Terrirory OF DAKOTA, 
bouyrth duclieial District. } 


In the District Court within and for Lincoln County 


Anprew Perers. Plaintiff, ) 
against 


J. M. Norri. Defendant. J 


Terrirvory or DAKoTaA, | 
County of Lineoln. | 

a \l North, being duly sworn, deposes and Says that he is the 
defendant above named and has been Instructed by the attaching 
creditors referred to in his answer herein as having sued out writs of 
attachment, and which writs were reeeived by him subsequent to 
November 19th, 1885, to hold, by virtue of said writs, the stock of 
goods, Wares, and merchandise mentioned in the complaint of plain- 
tiff; that deponent ean find no other property upon which to levy 
said writs, after due and diligent search and inquiry, and that he is 
unable to determine whether the restraining order granted herein 
forbids or is intended to forbid defendant from levying upon said 
property by virtue of and to satisfy the said warrant of attachment 
received by him subsequent to the granting of said order or not. 


[seat] J. M. NORTH. 


~~ ~~ 


J. M. NORTH Vs. ANDREW PETERS. 1v 


Subscribed and sworn to before me this 18th day of December, 
LSS5. 
M. E. RUDOLPH, 
Notary Public. 
Terkirony oF DAKoTA, 
Fourth Judicial District. | 


In the District Court in and for Lincoln County. 


ANDREW PETERS ) 


J. M. Norru. J 


The above-entitled cause coming on, before the Hon. A. J. Edger- 
ton, presiding judge of the 2d judicial district, at chambers, at Yank- 
ton, D. T., on the 6th» day of December, 1885, to be heard, upon 
motion of the defendant above namned that the undertaking required 
to be given by the plaintiff be fixed at the sum of ten thousand 
dollars, O. S. Gifford appearing for defendant and Bartlett Tripp 
appearing for plaintiff, it 1s ordered and adjudged that the under- 
taking required to be given by plaintiff herein be increased and 
fixed at the sum of seven thousand five hundred dollars, and the 
order heretofore made herein is hereby amended to conform to the 
said amendment. 

Done at Yankton, 1). T : this 6th day of December, 1SSS. 

A. J. EDGERTON, Judge 


To which ruling and order the plaintiff duly excepted ; which 
exception was allowed. 
— Judge 
1S TERRITORY OF DAKOTA, 

Fourth Judicial Jrstrict } 


In the District Court in and for Lineoln County 


ANDREW Peters, Plaintiff, 
against » 


J \l Nortu, Defendant. j 


Now comes the above-named defendant, by U. &. Grifford, lis at: 
tourney, and moves, upon the amended affidavits and all the papers 
In the Cuse, that the undertaking required Lo be given by plaimtitf be 
fixed at the sum of ten thousand dollars. 


Dated Dee. sth, 1SS5. 
OS. GIFFORD., 
Attorney for Def’. 


— the — atlidavits and al] thi pREprCrs Wn the within-entitled Cuuse 
let the plaintiff show cause, before me, at the court-house in Yankton, 
b) oe Oli the Oth day of December, LSSo, at two o'clock It) the after- 
hoon, wlhiy the within motion should not be granted. 

Dated Dee. 6th, 1SS5. 

A. J. EDGERTON, Judge 


Filed Dee. Sth, 1854. 


WM. M. CUPPETT, Clerk. 
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Terrirory or Dakota, | 
Ath Judicial District. j 


In the District Court within and for Lincoln County. 


ANDREW PETERS, Plaintiff, ) 
against 


J. M. Norru, Defendant. J 


Terrirony oF DAKOTA, | 
County of Lincoln. j 


J. M. North, being duly sworn, deposes and says that he is the above 
named —; that he has been instructed by the attaching creditors 
referred to in his answer herein as having sent out writs of attach- 
ment, and which writs were received by him subsequent to Novem- 
ber 19th, 1883, to hold, by virtue of said writs, the stock of goods, 
wares, & merchandise mentioned in the complaint of plaintiff; that 
defendant can find no other property upon which to levy said writs 
after due and diligent search and Inquiry, and that he is unable to 
determine whether restraining order granted herein forfects or 1s in- 
terded to forfe:t defendant from levying Upon sald property by 
virtue of and to satisfy the said warrants of attachment received by 
hins subsequent to the granting of said order or not. 


J. M: NORTH. 


Subseribed and sworn to before te this ISth day of December, 
ISS. 
M. kk. RUDOLPH, 
Notary Puhlie. 


Filed for record Jan. 12, 1SS4 | 
WM. M. CUPPETT, 


f Ve rk District f ourt. 


WW TERRITORY OF DAKOTA, } 
hourth Judwial District, County of Lineoln, | 


es « 


ANDREW Perers, Plaintiff, ) 


J. M. Norru, Defendant. J 


Sin: Please to take notice that upon the annexed answer, affida- 
vit, and upon all the papers in the above-entitled cause, with a copy 
whereof you are hereby served, a motion will be made before the 
Ilon. A. J. Kdgerton, presiding judge 2nd judicial district, at the 


court-house, in the city of Yankton, in the county of Yankton, D.. 
Ra Ol} the ? Ist day Ol Decen| er, ISSS. ul o o'clock }). hi. ON} that day, 
Or as soon thereafter as counsel can be heard, for an order so tar 


modifying the restraining order granted herein against defendant 
so that said order will designate definitely as to what attachments 
or other writs said order refers to and acaiist which it effeets, and 


as to what writs and aets of defendant said order refers in forbid- 
ding to 1nteriere with said property deseribed in the complaint of 


- 
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-_ 
plaintiff, or for such other or further relief in the premises as shall 
be just. 

Dated the 18th day of December, 1883. 
KENNEDY BROS. 
kr. R. ATKENS anxp 
O. S. GIFFORD, 
Attorneys for the Defendant. 
‘lo K. C. Stabeck, lisq , attorney for plamtill. 
—< liled January 12th, 1884 


WM. M. CUPPETT, Clerk 


TERRITORY OF DAKOTA, } 
Ta Judicial District. } 


In the District Court in and for Lincoln County. 


ANDREW IDETERS., Plaintiff, ) 
(fejil iyi of 


- 


J. M. Nortru, Defendant. } 


on reading the complaint In this action, duly verified, also the 

affidavits of Andrew Peters and others on the part of we plaimtilf 

and F. A. Gale and others on the part of the defendant, upon an 

order to show cause made by mein this ease and aemial before 

—- me, after hearing Bartlett Tripp, Esq., for the plaintiff, and Shannon 
and Kennedy, for the defendant, no sufficient cause to the contrary 
being shown, it is ordered that defendant and his attorney, counsel- 
ors, agents, and assistants and each and every of them, under the 
penalties by law prescribed—that he, they, and each and every of 
them do absolutely desist and refrain from holding or attempting to 
hold possession of or In any manner intermeddling or Interfering 
with the goods and property described in said complaint by virtue 
and in pursuance of certain warrants of attachment now In his hands 
for execution issued at the suit and in favor of the following parties 
against P. M. Lund & Co. in certain several actions commenced 
in favor of each of said parties, viz. Van Keuren & Floyd, A. G. 
Leonard & Co., E. C. Palmer & Co., Wyman, Mullen & Van Dyke, 
Van Keuren & Floyd, Forepaugh & Tarbox, Bentley, Jaquith & Co., 
rs vy. Farwell WN +e S. LI. Rice i\ bey dman, James Beach. (Creorge 
—_ I. Rowell, a Dempster - <u Myers, ‘Tice WV Co., Lhe nzenger 
‘Tobaeco C'o., J J. Oehrfelder, Emerson, Sherman & Co., Jacob Fernkes 

& Bro., Preston & Mott, and any further writs of attachment 


a 


20 hereafter placed in his hands for service in the suit of any 

party against the ‘a4 roy Ol ; \I. [, und & Co. and that the 
plammtill be permiitt d and allowed to take hold and maintain abso- 
lute and complete control and Possess lon Ol sald personal property 


’ 


without le Lor iInterferen eon thie I) irt of said North, the defi hedant, 
his deputies, agents, assistants, counselors, and ullorneys, and the 
said order to show CAUSE Is it rt by made absolute (rT) the making ane 
fling of il written unde rtaking, pursuant Lo the statute ana practice 
of the court, to the effect that he will pay to suid defendant such 
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damages, not exceeding the sum of seven thousand five hundred 
dollars, as he may sustain by reason of this injunction if the court 
shall finaly decide that the plaintiff was not entitled thereto until 
the court shall make further order in the premises. 

And it is further ordered and adjudged that all former orders 
made herein are amended and shall conform herewith. 

Done at Yankton, D. T., this 2nd day of January, 1854. 

by the court: 


A J. MDGERTON, Judge. 


Trerrirory or DAKOTA, | 
County or Lincoln. } 


| hereby certify that in said county on this 1Sth day of January, 
ISS4, 1 personally served the within order upon J. M. North person- 
ally by handing to and leaving with him a true copy thereof. 
WARREN CLARK, 
(Cvuroner in and for Lineoln County, ie 
(uroner of Lincoln County, Dakota. 


lees, service .. lea ae i {)t) 
Mileage ....... SAE March ea AL, 
Copy ae aN gee eI SICA FON a Ot) 

=] 40 


Terrirory or DAKOTA, | 
ith Judicial District. | 


In the District Court for and within Lincoln County 


Anprew Perers, Plaintilf, 
against » 


J. M. Norru, Defendant. } 


Now comes the above-named defendant, by his attorneys, Messrs. 
Kennedy, Aiken WN Giflord, ul the close of the evidence, and moves 
the eourt that the jury be instructed to find for the di fendant for 
the following grounds, to wit: That there is no evidence that any 
pretended, informed, or unauthorized writs have been issued nor 
any such writs have been received by defendant, nor that any such 
writs have been or are about to be issued. 

That there is no evidence that defendant has levied excessively 
upon any property, or that he is attempting to vex, annoy, or op- 
press the plaintiff, nor that he has disregarded his duty nor is 
about to disregard his duty in connecting therewith, nor that he 
has or is about to enter maliciously into the store of the defendant, 
nor that he has in any manner disregarded his duty as sheriff in 
connection with the subject-matter of this action, nor that he has 
acted in any mahher collusively with any persons to Oppress or in 
any manner wrong the plaintitf, 

Messkrs. KENNEDY BROS., GIFFORD & AIKENS. 
Attorneys for Defendant. 
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This motion denied 
CG. Ss. PALMER, Judge. 
liled Feb. 7th, 1885. 
WM. M. CUPPEPT. 
21 TERRITORY OF DAKOTA, | 
ith Judicial District. } 
In the District Court in and for Lincoln County 


Anprew Perers, Plaintiff, ) 


» 
Z 


J. M. Norru, Defendant. } 


The jury in the above-entitled cause find for the plaintiff on all 
of the issues. 
A. ¥ DINON, foreman. 
Filed Feb. 7th, LSS. 
W.M. CUPPETT, Clerk 
Terrirory or Dakora, } 
founty of Lincoln. } 


ee 


Fourth Judicial District in and for said County 


Anprew Perers,. Plaintiff. 


‘ . 
J. M. Norrn, Defendant. | 
Motion fey Dismiss thi Action. and also jor Resubmission. 


Now Comes the defendant and moves the court as follows ; 
First. For an order dismissing the temporary Injunction hereto- 
fore eranted in this action Ol} the "nd day ol Jan.., 1SS4, and also Lo 


— 


‘ 


dismiss the complaint and action of the plamtff for the following 
reasons, to wit: First, there was no evidence offered and introduced 
at the trial of this action tending to prove that William M. Cuppett, 
as clerk of this court, on the loth day of November, A. D. 1885, or 
at anv other time, issued any informal and authorized or pretended 
writs of attachment as clerk of this court, or that he threatened to 
or was about to issue as clerk of this court any such informal or 
pretended writs of attachment for any purpose, and especially not 
for the purpese of vexing and annoying the plaintiff. 

Third. ‘That there Was no evidence adduced at the trial of this 
action tending to show that the defendant excessively levied any 
pretended writs of attachment directed to him to be served upon 
and against the property of P. M. Lund 

ith. That there was no evidence adduced at the trial tending to 
prove that the defendant excessively levied any warrants of attach- 
ment against the goods of the plaintiff; that there was no evidence 
adduced at the trial tending to show that the defendant levied any 
writs of attachment on the property of the plaintiff with any malice 
against the plaintiff, or that the sheriff, the defendant, conspired 
with any person or allowed himself to be used by any person in his 
oflice for the purpose of oppressing and damaging the plaintiff 
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VI. That there was no evidence adduced at the trial tending to 
show that the stock levied upon was — a perishable nature or that 
the plaintiff would suffer any irreparable injury by or in conse- 
quence of the said goods being levied upon other than such asa 
court law would afford a full compensation in damages. 

V. That there was no evidence adduced at the trial tending to 
prove that the official bond of the defendant was not sufficient to 
fully protect the plaintiff for any amount of damages that he might 
recover against the defendant in an action of trespass for the taking 
of the said coods : that there is an entire absence from the record of 
the proper parties defendant in this action, as shown by the evi- 
dence, uncontradicted, adduced at the trial. 

The evidence at the trial, adduced and uneontradicted, clearly 
shows that the defendant was at the time of the commencing of 

this action and the issuing of said injunction the duly 
2°) qualified and acting sheriff of Lincoln county, Dakota. 

That he had in his hands for service large number of valid 
and formal warrants of attachment issued from the office of the 
clerk of this court and from the clerk of the court of Davison 
county, Dakota, in and for the second judicial district, and that all 
the said warrants of attachment were issued in actions wherein one 
P.M. Lund and Co, were defendants and various parties plaintiffs ; 
that all of the said warrants were directed to the defendant as sheriff 
of Lincoln county, Dakota, for service and execution, and that 
they directed the defendant to levy on the property of the said PI. 
M. Lund and Co., to hold the same to satisfy any judgment the 
plaintiffs in the said action might obtain against the said P. M. 
Lund and Co. 

That the stock of goods levied on by the defendant were taken 
Into his possession by virtue of levies under the said warrants of 
attachment and as the property of the said IP. M. Lund and Co.; 
that the defendant was directed to levy on the said stock by attach- 
ing creditors, and that every act the defendant did in reference to 
sald stock was under and by virtue of said warrants of attachment 
and in the line of lis duty as an officer of this court and without 
any malice against the plaintiff; that there are a great many at- 
taching creditors plaintiffs in the said actions and warrants of 
attachment and attachment proceedings against the said P. M. Lund 
& Co., and were parties of interest in the said levy and the said 
stock of goods levied upon by this defendant under said warrants 
and in the subject-matters of this action, and that the said attaching 
creditors are the proper and indispensable parties defendant to this 
action, and none of the same are made parties hereto, and under the 
evidence in this action adduced at the trial this defendant is in no 
manner a proper party to this action. 

The defendant further moves this court to dissolve the temporary 
Injunction heretofore granted in this action and to dismiss the com- 
plaint of the plaintiff and his action for the reason that the plain- 
tiff has withdrawn from lis complaint all the allegations thereof so 
far as they in any manner charge malice on the part of the defend- 
ant, and the said complaint does not state facts sufficient to consti- 


s.@ 
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tute a cause of action or to entitle the plaintiff to the relief he asks 
for in his complaint. 

That if the court refuses to dismiss the complaint of the plaintiff 
and to dismiss the action on the above motion and showing, then 
the defendant asks for a new trial in this aetion and to vacate the 
verdict of the jury returned herein for the following reasons, to wit: 

[. For improper conduct on the part of the plaintiff and his at- 
torney, J. W. Taylor, in this: 

That both the said plaintiff and his said attorney, J. W. Taylor, 
persuaded and procured one L. b. Odean, a material witness for the 
defendant, to remain out of the jurisdiction of this court, so that the 
defendant could not procure his evidence and could not subpeena 
him to attend at the trial of this action, as is shown by the affidavit 
of sald Li. bh. xlean, hereto attached and made ra | part hereof and 
marked Exhibit “A.” 

Il. For Improper conduet on the par of the said J. W. Taylor, is 
the attorney of the said plaintiff, in this: The said J. W. Taylor, as 
the attorney of the said plaintiff, induced and persuaded the said L. 

I}. Odean to conceal material evidence important to be known 
23} by the defendant to show fraud on the part of the said Peters 

and Lund in the sale of the said stock of goods and the dispo- 
sition of the proceeds thereof, 

III. For the reason that the defendant, since the trial of this action 
cil the last term ol this court, has discovered evidence material to 
prove the issues on his part, and which evidence he has used all 
reasonable diligenee to procure for the trial of this action, but on 
account of the improper conduct of the plaintiff and his attorney, 
a. W. Taylor, he was prevented irom discovering ; whic Improper 
conduct and the said evidence is shown by the attached affidavits of 
L. B. Odean and J.S. Aandahl, and all the improper conduct and 
actions of said Taylor and the plaintill 7s shown by the said ath- 
davits. The diligence used by the defendant in procuring the said 
evidence is shown by the atlidavit of C. B. Kennedy, hereto attached 
and made a part hereof 

KENNEDY BROS. anp 
 S. GIFFORD, 
Attorneys for Lh fi ndant. 


Tferrirory or DaKkora, | 
founty of Lincoln. } 


Fourth Judicial District, in District Court in and for Said County. 
Axprew Perers, Plaintiff, 


J. M. Nortn, Defendant. } 


|. L. B. Open, being first duly sworn, depose and say that I reside 
in Suttler township, of Sioux county, lowa; that on the 16th day of 
November, 1885, I was acquainted with P. M. Lund, of Canton, Da- 
kota, and had been acquainted with him for a long time prior to 
that time; that on the said day, in the evening, at about 8 o'clock 
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p. m., he came to my house in a hurry and greatly excited, and in- 
formed me that he had sold out his stock of goods at Canton and 
had been away East, and that he thought he had been followed by 
robbers, and that he had valuable papers on his person, and to save 
them he had sent them to me in a letter to Beloit, lowa, which would 
now be there or would come in a few days; that the said letter con- 
tained a bond for a deed to half section of land for three thousand 
two hundred dollars, and signed by J. W. Taylor and made payable 
to J.-S. Aandalil, of Barnes county, Dakota, and also three promis- 
sory notes of J. W. Taylor for one thousand dollars each and due 
and payable in thirty,sixty,and ninety days, respectively ; that the 
said notes were made by the said J. W. Taylor to said J. S. Aandahl, 
and that there was also a drafton a New York bank in the said 
letter for one thousand dollars. 

That the creditors of P. M. Lund learned of the arrival of the 
said letter before its delivery to me and made an effort to levy On 
the same as the property of the said P. M. Lund and the proceeds 
of the sale of the said Lund’s stock to Andrew. Peters, at Canton, 
Dakota; that for more than a week the sheriffof Lincoln county, 
Dakota, and the constables at Beloit, Iowa, watched the delivery , 
ofthe said letter, with their attorneys, so as to levy on the same. 

That J. W. Taylor, as the attorney of Lund and Peters, as this 
deponent believed at the time, came over to Beloit and assisted In 
preventing the said officers from levying on the said letter, and the 
suid J. W. ‘Taylor assisted in concealing the contents of the said letter 
from the creditors. 

That at that time [ told the said J. W. Taylor what was in the 
said lettergand he informed me that he knew what was in the said 

letter, and that it contained all the property that Lund had 
24 in the world, and if the creditors should levy on it the said 

Lund would be ruined; that at the said time I procured the 
possession of the said letter while the officers were watching LO levy 
on it, and by arrangement with the said Taylor the said Taylor 
took the said letter from: my pocket, and, as he informed me, went 
to Canton and opened the same and teok the said notes, bond, and 
draft from the said letter and filled the said letter up with blank 
paper and returned the same to me, and, under the advice of the 
said ‘Taylor, | delivered the same up to Justice Tillotson, at Beloit, 
lowa, to be by him delivered over into the hands of one O. 8. Gif- 
ford, well knowing from the statements of the said Taylor that the 
said contents had been abstracted from the said letter and it refilled 
with the said blank papers. 

That at the time of procuring the said letter from the post office 
at Beloit, lowa, | was arrested for the assisting of P.M. Lund in 
concealing his property with the intent to defraud his creditors. 

That J. W. Taylor defended me at that time and procured the 
possession for the said letter and never made any charge to me for 
his services ; that he promised to pay all expenses and charges that I 
had been oceasioned on account of resisting the falling of the said let- 

ter into the hands of the officers on warrants against the said Lund ; 
that at the time of taking of the said letter from the post office at Beloit 
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lowa, it was understood between us all that the contents, as before 
stated, was the property of Mr. Lund and was of the value of seven 
thousand dollars, and that the contents of the said letter would be 
damaging testimony against Peters in his suit against North if it 
should be found out what was in the said letter: and it was under- 
stood that the letter’s contents was the evidence of the manner 
of the payment by Peters to Lund of the sale of Lund’s stock 
of goods to him, and the fight was all made on the part of 
‘Taylor, as we understood at the time, as the attorney and agent of 
Lund and Peters; that afterwards there was an investigation of the 
circumstances of the said sale at Eden, in Lincoln county, Dakota, 
of the transactions of the said sule and of the said letter in a case 
where the ‘Te rritory oO] Dakota Wiis iD pntill and ? \ Lund aad 
Andrew Peters were defendants, before A.J. Warner, a justice of the 
peace of Lincoln coUunTY, Dakota, Ol a eriminal charge lor being 
parties to a fraudulent conv Vanier of the stock of goods by 
tlie said Lund to the said Peters: that J. W. Taylor defended 
both Peters and Lund, as I understood, and I was called by the 
plaintitl Lo Lestily in the said case, and at the request of the 
said Taylor stat d that the said letter had hot been out of nV Pros- 
session from the time I took it from the post office until it was de- 
livered up to Tillotson; that he explained to me that he, Taylor, 
was the attorney ot iVse if, and that his possession Was INV posses 
sion,and that I could truthfully testify that it had not been out of my 
Posse sslon, anid, belie Ving the statements of Tay lor us to the Puosses- 
sion of an attorney being the possession of the client, I did so testify 
for him, soas to throw the other side off from the true facts in rela- 
tion to the latter: that I testified in the said action that Lund had 
told me that there was valuable papers in the letter, but at the sug- 
gestion and demana of the said Taylor changed the said t stimony 
LO read that they think thie re Is Valu ible prea rs 1h the letter Livat 
Lund and Peters were both interested in my testimony, and, to pre- 
vent me from testifying, that when the court was held at Cunton in 

August, 1884,J. W. ‘Taylor asked me io stay on the Lowa side 
25 of the Sioux river and out of the jurisdiction of this court, so 

that I could not be subpeenaed as a witness by the defendant ; 
that, acting on the request of the said Taylor and his assurance that 
he would pay me for my time that I lost in remaining from the Juris- 
diction of this court, I did stay away and did not come into the Juris- 
diction of this court during its session, in August, In 1554. 

That at the January term of this court, 1885, both J. W. Taylor 
and Andrew Peters requested me to stay on the lowa side of the 
river and not come Into the jurisdiction of this court o1 I would be 
subpcenaed ; that during the session of this court In January Andrew 
Peters Cute down to thy place lh S1OUX county, lowa, and request d 
me to stavawav from Dakota during the term of the court: that my 
testimony was damaging to him and he wanted me to stay away ; 
that several times during the January term of this court Mr. Peters 
came to Beloit and requested and implored me to stay away from 
Dakota during the term of the court, for if [ would come over to 
Dakota l would be subpoenaed, and he assured me that Taylor would 
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pay me for the time and trouble that T was occasioned and lost; that 
J. W. Taylor held up to me that I had sworn false at Eden, and if I 
should come and testify tothe truth that he would have me arrested, 
and that I would be sent to the penitentiary, but if I should stay 
away he would pay me and would be my friend; that, relying on 
the promises of the said Taylor and fearing that he would prosecute 
me for the coloring that I gave my testimony at Eden, I was 
afraid to come to Dakota and was afraid to come and be a witness, 
fearing that the said Taylor would take advantage of the said testi- 
mony and would have me arrested and make me great trouble, and 
he had made so many threats against me that I was afraid to testify 
or to come and be a witness; that the creditors represented by Ken- 
nedy Brothers sent down and requested me to come up and testify 
to the truth, but I was afraid to do so, fearing the threats of the said 
Taylor; that during the term of the court I did come up to Canton 
once and went to the office of J. W. Taylor, and as soon as he saw 
me he secured me from. coming into the Territory and at once run 
me back over the Sioux river and would not allow me to remain in 
Canton; that afterwards the said Taylor paid me twenty-seven dol- 
lars as payment for my staying out of the Territory of Dakota dur- 
ing the session of the court; that J. W. Taylor came to Beloit, 
fowa, in the night time and paid me the said money and _ tried to 
prevail on me to come up to Canton and swear false in these Lund 
matters, so as to corroborate statements that he had made under 
oath in the probate court. 

That at the time the said letter heretofore mentioned was in the 
post oflice at Beloit, Lowa, the said Tavlor tricd to prevall On me to 
goand take the same from the post office and abstract the said notes, 
bond, and draft and fill the letter with blank paper and deliver it 
up,so as to deceive the creditors of the said Lund. 

L. B. ODEAN, 


Subseribed and sworh to before hie this ISth day of March, LSS. 
[SAL ] J. @. CARTE. 
Clerk — Court. 
TERRITORY oF DAKOTA, | 
: eae 88° 
County of Lincoln, 
fourth Judicial District, in District Court in and for the Said County. 


ANDREW Peters, Plaintiff, ) 


s. » 
J. M. Norru, Defendant. J 
26 I, J.S. Aanpaut, being first duly sworn, depose and say 


that I am the same J.S. Aandahl who testified as a witness 
at the trial of this cause for the defendant, and I thought that I had 
informed the attorneys all about the faets of my connection and 
knowledge of the Lund and Peters sale of their stock of goods ; that 
after the said term of the court at which this cause was tried there 
was an Investigation of the same matter in the probate court of Lin- 
coln county, Dakota, and in the'said investigation the defendant in 
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said proceeding, J. W. Taylor, produced a receipt in evidence signed 
by me and given to the said P. M. Lund, wherein I acknowledge@® 
the receipt from the said Lund of three thousand two hundred and 
fifty dollars; that the production of the said receipt brought to my 
mind all the transactions in connection therewith, which were as fol- 
lows, to wit: That in the latter part of January, 1884, I, in com- 
pany with P.M. Lund and J. W. Taylor, was at the office of the 
sald J. W. Taylor, and they, Lund and Taylor, as I understood, were 
talking about the sale of the Lund stock to Peters and the pending 
litigation between Peters and North; that they wished to show on 
the trial of the said case where the proceeds of the sale went to, and 
in order to show uy they prevail d on me to rye are celpt for three 
thousand two hundred dollars, the same above mentioned, and a 
COPY of which'is hereto attached and madea paar of this aflidavit. 
Lund there 1) presence of Tayi r explained to mnie that as the 
land or bond for il deed testified LO by ne Was In MY batie should 
give the said receipt to Lund to show that he had paid nie so 
much money, and that I should date said reeeipt back to the first 
of Dece mber. ISS3. and that should date it at my farm in Barnes 
COUnTLY, Dakota. so as to show the creditors that it was not made at 
Canton while | was here. 

That it was made at Canton, as before stated, in the latter part of 
lebruary, 1884, and in the office of the said J. W. Taylor, and was 
made for the purpose of being used in the said ease and for the pur- 
pose of di ecelving the creditors oO} ant said Lund ana Lo show Uy) the 
transactions of the said sal 

That the making of the said receipt and the concealing of the 
said papers, to wit, bond and drafts and notes of J. W. Taylor, was 
for the express purpose of deceiving the creditors of the said Lund 
and for the purpose of preventing them from procuring the ev1- 
dence of the said sale of the said stock of goods of P. M. Lund to 
Andrew Peters: that the said Lund did not pav me one dollar for 
the said rece Ipt, and recelve 7 no money from Lund, and for which 
the said rece pot Wis olven, is by ror slate d. aus a blind that at the 
time of the giving of the said receipt my recollection is that Lund 
at onee and lt) ny pore SECTIC har aT doit over to Taylor, ana that he, 
the said Taylor, kept the same in his possession, 


J. S. AANDAHL. 


Subseribe and sworn to by fore me Marel: Sth, LSS5. 


(SEAL. | J. W. CARTER, Clerk Court 


Filed — day of ——, ISS-, — Territory of —. 


30 J. M. NORTH VS. ANDREW PETERS. 


Terrirory or DaKkora, | 
County of Lincoln, j 


ar 


Fourth Judicial District Court in and for the said County. 


ANDREW PETERS ] 
is 


J. M. Norru, Defendant. } 


|, ©. B. Kennepy, being first duly sworn, depose and say that | 
am one of the attorneys for the defendant in the above-en- 
27 titled action, and have been such an attorney since the com- 
mencement of this action; that when the action first com- 
menced there was afterwards and nearly the same time a criminal 
proceeding commenced against the plaintif and P. M. Lund for the 
disposing of the said stock of goods mentioned in the complaint ; 
that the deponent was an attorney for the prosecution in the said 
action, and the said L. B. Odean was a witness in the said action on 
the part of the prosecution. 

That the deponent did all he could to procure the true faets to 
which the said witness had knowledge, but was unable to do so, he 
dodging the question and allowing his memory to fail him. 

That the deponent had charge of working up the evidence for the 
defendant. ‘The defendant, being a sheril! and acting as such, had 
not as much knowledge of the facts in the case as the deponent; that 
before this court, and in time to have the said L. B. Odean as a wit- 
ness, this deponent sent a man over into lowa to try and get the said 
LL. Bb. Odean to come over and be a witness at the trial of the ease on 
the part of the defendant, but could not prevail on him to eross the 
river, and it was only after the trial of this case and when proceed- 
ings being had in the probate court of this county was under in- 
vestigation as to the concealment by the said J. W. Taylor of the 
assets of the said estate of P. M. Lund & Co. — did discover thatthe 
said L. B. Odean and J.S. Aandahl had knowledge of attempts by 
the said J. W. Taylor to cover up and conceal! the evidence and the 
facts in the matter, as shown by the affidavits of LL. B. Odean and 
J. W. Taylor; that the deponent, as the attorney of the defendant, in- 
quired of the said L. B. Odean at the said Investigation —to the said 


criminal charge, and could not procure from him that he knew of 


the improper conduct of the said Taylor in reference to the letter 
mentioned by him in his affidavit, and the said J. 8S. Aandahl failed 
to remember the fact of J. W. Taylor manufacturing evidence, as 
stated by said Aandahl in his affidavit, until the same was devel- 
oped in the proceedings In the said probate court, 

Dated Mareh 27th, 1885. 


C. bb. KENNEDY. 


Subseribed and sworn to before me this 27th day of Mareh, A. D. 
LSS. 
J. W. CARTER, [seat] 
Clerk of Court. 
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TERRITORY OF DAKOTA, ) 
. . . } >» SN ° 
( ounty of Lincoln, j 


fourth Judicial District, in District Court in and for the said County. 


ANDREW Perers, Plaintiff. \ 
iis 


J. M. Norrn, Defendant. | 


To the defendant above named and to Bartlett Tripp and J. W. 

Taylor, his attorneys of record : 

Take notice that the defendant will move the court in the above- 
entitled action for an order dismissing the temporary injunction 
heretofore granted in this action, and also for an order dismissing 
the complaint of the plaintiff and dismissing the action, and for an 
order vacating and setting aside the verdict and finding of the jury 
returned in this action, and for a new trial on the issue of fact sub- 
mitted to the jury; that the defendant's said motion is hereto at- 
tached and made a part of this notice, and the grounds of said mo- 
tion are fully stated in the motion attached. 

That the defendant will bring the said motion on for hearing 
before the Hon. C. S. Palmer, judge of the fourth judicial distriet of 
Dakota, and the judge who tried the action at his chamber in the 

city of Sioux Falls, Dakota, on Monday, the 13th day of 
25 April, A. D. 1885, at one o clock }. of said day, or as soon 

thereafter as counsel can be heard, and you are required to 
be present if you deem proper. The defendant’s said motion will 
be made on the papers on file in the action, the minutes of the court, 
the notes of the stenographer mide at the tral, and all the puipers 
in the ease. and on the athdavits of L. b. Odean, J. S. Aandahl, and 
= Kennedy, copies of which you are herewith served and at- 
tached. 

Dated at Canton, Dakota, this 27th day of March, A. D. 1885. 

KENNEDY BROS. axp QO. S. GIFFORD, 
Attorneys for Def't 


Service and receipt of COPY admitted this 2Sth day of March, 
ISS5. 
J. W. sata 
ror B. TRIPP, 
Attorney for Plaintiff 
Territory or DaAKora, | 
County of Lincoln, } 


ASN 
. 


Fourth Judicial District Court in and for the said County 


ANDREW PETERS, Plaintiff, ) 


> 
jf 


J. M. Norrn, Defendant. J 
Motion for Ni if Trial. 


Now comes the defendant, after the verdict of the jury in the 
above-entitled case, and moves the court that the verdict of the jury 
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be set aside and a new trial be granted for the following reasons, to 
wit: 

1. That there was no evidence tending to prove that the defendant 
acted with any malice against the plaintiff in the levying of the 
warrants of attachment referred to in the complaint. 

2. ‘There was no evidence adduced on the trial tending Lo prove 
that the defendant conspired with any person or party to Oppress Or 
injure the plammtill. 

do. ‘There was no evidence adduced at the trial tending to prove 
that the plaintiff would sufler any irreparable injury from the attach- 
ment of the stock In question. 


4. ‘The verdict is contrary to the clear weight of the evidence in 
this: The evidence adduced at the trial clearly shows that P.M. 
Lund sold the stock of goods in controversy to the plaintiff Peters 
for the purpose of defrauding, hindering, and delaying his creditors 
in the collection of their debts, and that J. W. Taylor was the agent 
of the plaintif?! and well knew of the fraudulent purpose of Peters 
and Lund and participated therein, and that Peters, through the 
said ‘Taylor, had full notice of the said fraud and participated therein. 
That the said verdict is contrary to the instructions of the court In 
this: That the court instructed the jury that if the jury found that 
Taylor was thie agent of Peters knowledge of fraud in Taylor Was 
knowled to Peters. 

}). That instructions of the court to the jury were given orally, and 
the jury misunderstood the instructions of the court, as is shown by 


cre ’ 
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the affidavits hereto attached, and were it not for such misunder- 

standings the verdict would have been for the defendant. 

G6. There was no evidenee adduced at the trial tending to show 
that the warrants of attachment under which the defendant acted 
were either pretended or void. 

7. That Orlando Alexander, one of thi jurors that tried the said 
cuse, Was sick, and when he retired to the jury-room to delib 
evate on said verdict he was so unwell that he could not con- 
sider the matter and did not consider the verdict; that he did 

not agree to the said verdict, and only suffered the other Jurors to 

return the said verdict because he was unable to remain in the jury- 
room to consider the verdict,and he did not agree to the said verdict of 
his own will, as is shown by lis aflidavit, hereto attached and made 

a part of this motion. 

Chat the court erred in submitting to the jury the ownership of 
the property mentioned in the complaint. 

That the defendant further moves the court that the temporary 
Injunction heretofore granted by this court on the 10th day of De- 


,* 


cember, ISS3, be dissolved for the reason that there was no evidence 
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adduced by the plaintiff tending to show any malice, oppression, or 
fraud on the part of the defendant. and there was no evidence ad- 
duced that the plaintiff! would suffer any irreparable injury ; that 
there was no evidence adduced upon the trial of said cause to au- 
thorize the granting of said order, and the said evidence clearly shows 
that the plaintiff was not entitled thereto. 

There was no evidence adduced tending to show that the warrants 
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of attachment under which the defendant acted were either  pre- 
tended or void. | 
KENNEDY BROTHERS axp O. S. GIFFORD, 
Attorneys for the Defendant. 


To the above-named plaintiff and Bartlett Trip, his att’y : 


Take notice that the defendant will move the court for an order 
vacating the verdict and for a new trial in the above-entitled action 
for the reason set forth in the foregoing motion; that the foregoing 
motion is the defendant's motion for a new trial, and the same will 
be brought on for trial and hearing before the court on Wednesday, 
the Sth day of Mareh, A. D. 1SS5. at the court-lhouse in the city of 
Canton, In said Lincoln county, on the opening of the court on said 
day or as soon thereafter as counsel can be heard. 

That said motion will be made on the papers on file in the case, 
on the st nographer’s notes of evidence taken at the trial, and On the 
minutes of the court and on the affidavits hereto attached, and you 
are required to be present at the hearing of the said motion if you 
deem prope r 

Dated at Canton, Dakota, this 12th day of February, ISS5. 

KENNEDY BROTITERS ann O. S. GIFFORD, 
florneys for Def ndant. 


Terrirory or DAKOTA. } 
County ot Lincoln. 
fourth Judicial District,im District Court in and for Lineoln County. 


Anprew [Trerers. Plaintiff, ) 


J. M. Norrn, Defendant. } 


a 


lL OrnLANDO ALEXANDER, being first duly sworn, depose and say that 
| was one of the jury that tried the above-entitled case; that during 
the trial of the said case | was very unwell, so much so that 1t was 
almost impossible for me to give attention to the consideration of 
the case that it required. 

That when I retired with the rest of the jury to our room to con- 
sider our verdict | was so unwell that it was impossible for me to 
remain in the room any great length of time without great Incon- 
venience; that I voted against the verdict for the plaintiff, and 
were it not for being so unwell I would never have consented to 
such a verdict; that it appear d that the jury would be out for some 
time unless I gave in, and it was impossible for me to remain longer 

n the jury-room without creat inconvenience on account of 
ol) the condition of my health; that if | had done so I could not 

have considert d the verdict, and, Wn) fact, | did not ec msider 
the matter on account of my health; that during the trial [T was so 
unwell, but I did not inform the counsel on either side thereof, 
hoping that I could get through with the trial, but when I went to 
the jury-room it became impossible for me to remain longer therein 
without great inconvenience and to consider the verdict, and that | 
D—145 
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eave in to the verdict returned, not because I agreed to it, but that 
for the reason that it was impossible for me to retnain longer in the 
room without great inconvenience and injury to my health, and I 
submitted in order to get out. At the time I was satisfied that the 
sale of the stock from Lund to Peters was fraudulent, and that,Tay- 
lor was the agent of Peters and well knew of Lund’s fraud and par- 
ticipated therein; and I further state that were it not for my health 
my verdict would have been for the defendant. 


ORLANDO ALEXANDER. 


ad 
Subscribed and sworn to before me this 11th day of February, 
ISS5. 
W. M. SHELDON, 
; Notary Public in and for Lincoln Co., D. T. 
Territory or Dakora, |. 
County of Lincoln, . 
Fourth Judicial District Court in and for said County. 
ANDREW PETERS, Plaintiff, ) ‘ 
vs. > } 
J. M. Nortu, Defendant. 
I, lf. P. Smirn, being first duly sworn, depose and say that [am ae 
a physician and surgeon duly licensed to practice medicine ; that 
on Friday or Saturday, Feb. 6th or 7th, T was called on by Orlando 
Alexander to preseribe for him,as he was suffering from a severe 4 
attack of mnalaria, there being fever and a chill, and he appeared to “ 
be suffering pain in his back and limbs, and also some headache ; 
that in his condition [ considered it very injurious for him to be 
confined ina close room with a jury of twelve men, or in any close ‘4 


place. 


K.P. SMITH. 


Subseribed and sworn to before me this 12th day of February, 
ISS. 
OSCAR E. REA, [seat. | 
Notary Public. 


liled Mareh 21st, 1885. 
J. W. CARTER, 
( Le rk: District Court. 


Receipt of copy admitted this 12th day of Feb., A. D. 1885. 
B. TRIPP, 
Plaintiff's . [/t'y. 


a a 


J. Me ANDREW PETERS. 


NORTH Vs. 


Territory or DAaKora, ] 
Fourth Judicial District, | 


In the District Court in and for Lincoln County. 


ANDREW PETERS, Plaintiff, ) 
Us. > 


J. M. Norru, Defendant. J 


The attached motion of the defendant for a new trial and setting 
aside the verdict in the above cause and for a resubmission and for 
a dismissal of the preliminary injunction therein and for judgment 
coming to be heard before me, the judge of said court, at chambers, 
at Sioux Falls, 1). . ome Ol} the both day of April, LSS5, at one o clock 
». m. of said day, upon notice and motion, O. S. Gifford and Ken- 
is brothers appearihy for the said defendant and Bartlett Trip }) 
and J. W. Taylor appearing for the said plaintiff, after hearing the 
arguments of the respective parties, and the court being fully ad- 
vised and satisfied 1 the premises, it is hereby ordered that the said 
motion be, and the same are hereby, denied. 

Done in said district, at Sioux | ‘alls, D. T., this 13th day of April, 
LSS. 

by the court 


PALMER, Judge. 


ol The defendant duly excepts to all rulings and orders of the 
court above set forth 
C. 8S. PALMER, Judy 
April 13th, 1885. 


riled January Sth, LSS6. 


J. W. CARTER, Clerk 


Territory or DaKkora, t 
County of Lincoln, j 


a 
> | 


{y District Court, Fourth Judicial District. 
ANDREW PETERS, Plaintiff, ) 


J. M. Nortu, Di fendant. rf 
Findings ot ket. q' one lusions of Lau ‘ and Orde r for Judgment. 


This case came on for hearing at the regular teri of this court, 
holden in the cily of Canton, » said COUNnLY, On the 7th day of I eb- 
ru ry, ISS5. One que stion of fact, name ly, the ownership of cer- 
tain prope rty dese ‘ribed 1) the comp! aint, Was submitted to a jury by 
order of court and consent of both parties. Testimony was 1Intro- 
duced by both plaintiff and defendant. The jury was ‘charged b ry 
the court and retired for deliberation, and on the same day returned 
into court with a verdict in favor of the plaintiff upon the issue sub- 
mitted. Afterwards, on the — day of ——, 1885, said cause was 
brought on for hearing upon a motion made by the defendant for 
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judgment, notwithstanding the verdict, vacating the injunction 
heretofore granted therein and for dismissal of the action upon the 
pleadings and the evidence as taken at the time of the trial of said 
question of fact. Motion for new trial was presented and overruled 
at the same time. ‘The plaintiff also at the same time moved for’a 
judgment upon the verdict. Plaintiffs motion for judgment upon 
the verdict and defendant’s motion for judgment, notwithstanding 
the verdict, as above stated, were both presented at the same time, 
argued, and submitted to the court together, Kennedy Brothers 
and O.S. Gifford appearing for the defendant and Bartlett. Tripp 
appearing for the plaintill The court, having due regard for the 
testimony taken in open court as aforesaid, and duly considering the 
same, and upon a due and full consideration of all the proof, ex- 
hibits, and files herein, and upon consideration of the verdict of the 
jury, the arguments of the counsel aforesaid, now makes and files the 
following findings of fact: 

1. On the 13th day of November, 1SS5, one P. M. Lund was the 
owner of property deseribed in the plaintiffs complaint. 

2. On said 13th day of November, 1885, said Lund sold and con- 
veyed the said property to the plaintiff, and he, plaintiff, entered 
Into Immediate possession a 9 reol, 

That said sale by Lund to Peters, the plaintiff, was made | 


Lund for the purpose of reve gy sald property and ae eeds the iad 


beyond the reach of his (Lund’s) ereditors and to defraud said 
creditors. 

4, That the plaintiff at the time of purchase of siid property from 
said P.M. Lund had no knowledge of Lund’s purpose in the dispo- 
sition of said eoods. ; 

That the defendant is, and at the time of said sale and transfer 
of said property was, sheriff of said Lincoln county ; that on the 15th 


and 16th days of November, 1585, he, the said defendant, as sheriff 


aforesaid, levied upon the said property as the property of said 
a2 Lund, the same then being in the possession of the plaintiff, 

under and by Virtue of certain warrants of attac ‘hme nt issued 
out of this court at the suit of various creditors of said Lund, being 
the same warrants of attachment the enforcement of which against 
said property is sought to be enjoined in this action, 

That at the trial by the } ury of the question of fact, as heren 
before stated, all the allegations of fraud, malice, oppression, and 
collusion on the part of the defendant were stricken from the plain- 
ttl s complaint on the motion of plaintiff's attorney. 

That no evidence was adduced that the plaintitl would suffer 


any irreparable injury in consequence of the seizure by the sheriff 


of said property. 
Conclusions of La 


1. That the verdict of the jury heretofore rendered in this case on 
the question of fact, as herein stated, is but an advisory verdict and 
should be recelved and accepted only ils such by the court in deter- 
mining the issues 1n this action. 

2. Under the pleadings and proofs herein the plaintiff is entitled 
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to relief demanded in his complaint; that the preliminary injune- 
tion heretofore issued should be made perpetual and final in aceord- 
ance with the prayer of plaintiff’s petition. Let judgment be en- 
tered accordingly. 
Done at Sioux Falls this 8th day of July, 1885. 
by the court: 
C. 8S. PALMER, Judge. 


| Kndorsed:]) Territory of Dakota, Lincoln county. In district 
court. Filed July 9th, SSS. J. W. Carter, clerk district court. 


TERRITORY OF DAKOTA, we 
bourth Judicial District. j : 


In District Court in and for Lincoln County, Fourth Judicial 
‘ District. 


ANDREW PETERS ) 
vs. Decree. Perpetual Injunetion, 
J. M. Norta. } 


And now comes the said plaintiff in person and by his attorney 
and as well the said defendant in person and by his attorney, and 
thereupon the action came on for trial upon the issue joined, and 
the court thereupon, by consent and upon request of parties, sub- 
mitted the issue of fact to a jury, and the said jury having returned 
into court and rendered a verdict in favor of the plaintiff upon the 
issue joined— 

It is therefore ordered, adjudged, and deereed that the injunction 
heretofore granted in this action be, and the same is hereby, made 
perp tual, and the said defendant, lis deputies, his agents and seory- 
ants, and his successors in office, as sheriff of said Lincoln county, 
are hereby perpetually enjoined from in any manner interfering or 
meddling with the property of the plaintiff, Andrew Peters, set out 
and deseribed in the complaint, and from seizing Or taking pPosses- 
sion thereof under or by Virtue of any process in or tocome into his 
hands against the property of P. M. Lund & Co.; and it is further 
considered and adjudged that the said plaintiff, Andrew Peters, have 
and recover of the defendant, J. M. North, his costs in the above 
said suit and in this behalf expended, taxed and allowed to be 
SOD.S0. 

Done at Sioux Malls this Sth day Ol July, LSS5. 

Dy the court: 

C. 5S. PALMER, Judy 


Oo The defendant duly excepted to the above judgment of the 
court, aud exception allowed 


C. S. PALMER, Judve. 


Execution and further proceedings in this action are stayed for 
sixty days for preparing and settling bill of exceptions. 


UC. 5. PALMER. 
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The defendant also duly excepted to the orders of the court over- 
ruling both the motion for anew trial and the motion for judgment, 
notwithstanding the verdict. 


C. S. PALMER, Judge. 


Territory or DAkora, |- 
County of Lincoln, j - 


I, J. W. Carter, clerk of the district court of the fourth judicial 
district of Dakota in and for Lineoln county, do hereby certify that 
the foregoing findings of fact and conclusions of law were duly re- 
corded In Judgement and Kkxecution Book, vol, three, Ol) puIgres Loo 
and 136, and the foregoing decree was duly recorded in the same 
book, on paye 137, and all of the records of Lincoln county, Di- 
kota. 

Witness my hand and the seal of said eourt this 18 day of August, 
A. D. 1886. 

[ SEAL. | _ J. W. CARTER, 
Che rf: Dist. (ourt. Lineoln 0O.. [). 7. ‘ 


é 
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| Mndorsed:| Territory of Dakota, county of Lincoln. Andrew 


Peters vs. J. M. Norta. Decree. Final injunction. ‘Territory of 4 
Dakota, county of Lineotn., In district eourt. Iiled July Je LSSo. ‘ 
J. W. Carter, clerk district court. 
a 
~ < ae 
Terrirory or Dakora, | 
County ot Lincoln, ) _s 
Fourth Judicial District, in Distriet Court in and for Lineoln County. - 
ANDREW PETERS ) 
vs. 
J. M. NORTH. i 
Now COTNCS the defendant and excepts LO the order of the court {. 
refusing to find the fourth finding of fact as asked by the defendant. 
2. That the defendant excepts to the fourth finding of fact as found : 
by the court. ; 
3. The plaintiff excepts to the refusai of the court to finding the 
first conelusion of law asked by the defendant; and defendant ex- ; 
cepts to the refusal of the court to find the second conelusion of law "<= 
asked by the defendant; and defendant excepts to the refusal of the 
court to find the third conclusion of law as asked by the defendant : 


lL. The defendant excepts to the second conclusion of law as 
found by the court, and the above exceptions are allowed by the 
court 

Done this Sth day of July, 1885. 

by the court: 

C.S. PALMER, Judge. 


Miled July 14, 1SSo. 
J. W. CARTER, Clerk. 
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Territory OF DAKOTA, | 
County of Lincoln, 


Fourth Judicial District, in District Court in and for Lineoln County. 


ANDREW PETERS ) 


J. M. Mew: ( 


Order Extending Time to Prepare and Serve a Proposed Bill of Excep- 
tions and Motion for Ne iw Trial. 


It is ordered that the defendant shall have until the second Tues- 
day in November, 1885, and the same being the first day of the term 
of this court, at Sioux Falls, in and for Minnehaha county, 
od in which to prepare a motion for a new trial and to serve the 
same, to prepare and present a bill of exceptions in the above- 
entitled action, settle the same, and also to prepare and serve a mo- 
tion of intention to move for a new trial; that the copies of the pro- 
posed bills of exceptions and the motion for a new trial shall be 
served on J. W. Tavlor, attorney for the plaintiff, at least ten days 
before the said second Tuesday in November, 1885, and all further 
proceedings in this action is stayed until said date. 
Done this 8th day of July, 1S8S5. 
By the court: 
C.S. PALMER, Judge. 


The defendant is allowed till Dee. 5th to present and settle a bill 
ol ¢ xceptions and to settle the same, caped thie above order Is extended 
till Dee. 15, ISS5: and the defendant is allowed to Dee. Ist to file 
his brief. 

Oct. 26th, 1SS5. 

by the court: 

C.S. PALMER, Judge. 

July 14, 1885. 


J. W. CARTER, Clert/ 
Territory oF Dakota, | .. 
County of Lincoln, 
District Court, Fourth Judicial District 
ANDREW DETERS, Plaintiff, ) 
J. M. Noarn, Defendant. § 


Please take notice that on the first day of the October term, 1885, 
of said court in and for Turner county or as soon thereafter as 
counsel ean be heard, on the 20th day of October, 1885, at the court- 
house, in the city of Parker, county of Turner, Dakota Territory, 
we intend to move the Hon. C. S. Palmer, judge of said court, for a 


new trial upon the ground of errors of law occurring on the trial of 


said action and excepted to by the defendant; and upon the further 


Ce eS ee 
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ground that the court omitted to find upon certain material issues 
In the said ease, viz: 

lirst. As to whether said action would prevent a multiplicity of 
suits. 

Second. As to whether the plaintiff could not get adequate relief 
In pecublary compensation. . 

Third. Whether or not it would be extremely difficult to ascer- 
tain the amount of compensation which — afford adequate relief 
In the action. 

fourth. The court failed to find whether the plaintiff gave any 
consideration or not. 

hifth. By refusing to find that the plainti? was not an innocent 
purchaser from Lund in good faith, 

Sixth. That the findings of fact do not support the conclusions of 
law or the judgment in the said action. 

Seventh. That the judgement is erroneous, 

Said motion will be based upon the pleadings and minutes of the 
court, the stenograplhic report of the testimony, findings of fact and 
conclusions of law iis found by the eourt, the proposed findings of 
fact and conclusions of lawas requested by the defendant, and the 
judgment in the said case 

KENNEDY BROS. anp 
WINSOR ann SWEEZEY, 
Defets Attorne ys. 


Due and personal service of the within notice by delivery to us, 
at Canton, on this day of a true, full, and perfeet COPY thereof is 
hereby admitted. 

Dated at Canton, D. T.. this 2nd day of October, A. D. 1SS5. 

BARTLETT TRIPP, 
Atty for Plaintiff. 
Filed Oecteber 27th, ISS5 
J. VW. CARTER, 
(‘lerk of District Court. 


Terrirory or DAKOTA, | 


(County Ol Linco hi. j 
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-“—~ 
* 

~ 


In Distriet Court, Fourth Judicial Distriet. 
Anprew Peters, Plaintill, . 
re. -Motion for a New Trial. 
ts \l. NORTH, Defendant. 


Now comes the defendant, by Kennedy Brothers and Winsor and 
Sweezey, lis attorneys, and upon the pleadings and minutes of the 
eourt, reference Ly Inge had to the evide nce and stenographic report 
of the testimony, findings of facts, and conclusions of law found by 
the court, the proposed findings of fact and conelusions of law as 
requested by the defendant, and the Judgment in the said ease and 
the papers used Upon the trial, meves the court, pursuant to the 


“yy 


BE cath 


J. M. NORTH VS. ANDREW PETERS. 4] 


notice of intention duly served herein, to grant a new trial in said 
action upon the following grounds: 
lirst. Error by the court in omitting to find whether said action 
would prevent a multiplicity of suits. 
Second. Error by the court in omitting to find whether the plain- 
tiff could not get adequate relief in pe cunlary compensation. 
Third. Error of the court in omitting to find whether or not it 
would be extremely difficult to ascertain the amount of COTH pPensa- 
tion which would afford adequate relief in the action. 
fourth. Error of the court in omitting to find whether the plain- 
till gave any consideration or not. 
lifth. Error of the court in refusing to find that the plaintiff was 
not an Innocent purehaser from Lund in good faith 
Sixth. Error in this, that the findings of faet do not support the 
conclusions of law or the Judgment in this action. 
Seventh That the said judgm« ht Is CTTORCOUS, 
KENNEDY BROTHERS anp 
WINSOR axnp SWEEZEY, 
Atlorneys jor thee Defendant. 


Kiled October 27th, ISS5. 
J. W. CARTER. 
Clerk District Court. 


Terrirory or DAKOTA, 
hourth Judi ial District. } 


In the District Court in and for Lincoln County 
AnpreEW PETERS. Plaintiff, ) 
J. M. Norrnu, Defendant. } 


And now, the 2nd day of December, A ID. ISS5, the defendant’s 
motion loranew trial coming Ol tod heal Ing. and ate r due considera- 
tion thereof and upon the motion and application of the plaintiff, 
the court her by finds the following facts and conclusions of law, mn 
addition to those heretofore found, to wit 

l. That the purchase by preicadnn i Pron |’ \I. Lund of thie coods 
and chattels mentioned in the complaint ineluded the good will of 
the business heretofore carried on by the said Lund under the name 
of P.M. Land & Co. 

Second. That the consideration for the said sale and transfer 
from the said gia Lund to the beadnitifl wis the sum of ten thou- 
sand thir C hundre 7 and ClentLVY Goia;’rs, then and there paid by 
plaintiff to said Lund, and that said consideration was fairly ade- 
quate. 


Third. That at the time of the seizure Dy the defendant of the 
goods and chattels mentioned in the complaint and composing the 
former stock of P.M. Lund and Co. the plaintiff was in possession 
thereot as the owner, conducting i pr fitable business as a retail 


merchant. and that the acts and threatened acts of the defend- 


j6—145 
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ant under and by virtue of the said attachments mentioned 
a erred to in the pleadings would, unless restrained by 
the court, necessarily destroy plaintiff’s said business and 
deprive him of the probable profits that might be realized there- 
from, and that it would be extremely difficult to ascertain or esti- 
mate the pecuniary detriment which the plaintiff would sustain 
there by. 

Fourth. That the said goods and chattels mentioned in the com- 
plaint and the plaintiff’s said business comprised his entire property 


’ 
i 


and pecuniary resources 

t is admitted by the pleadings and appears as a fact 
that at the time referred to in the complaint the defendant, as sheriff 
| _ seized the said goods and chattels under and by 
virtue ol sundry warrants ol attachment sued out against thre Prop 
erty Ol og \I. Lund that the deft ndant iis such sherifl then had in 
his hands manv more such attachm nts against the said Lund which 
he threatened to levy upon the said goods and chattels, and that 
numerous other creditors of said Lund were then threatened to sue 
out and plac in the hands of dl it ndant additional Warrants of at- 
tachment for the purpose of having the same levied upon the said 
roods and chattels as the property of the said Lund. 


— 
— 


|. That it would be extrem: i\ ditheult to aseertain the amount 
of compensation which would afford the plaintiff adequate relief 
from the acts done and threatened to be done by the defendant. 

Z Th it it is necessary to restrain the aets threatened Lo he done 
by the defendant to prevent a multiplicity of judicial proceedings. 

>. Donat thr plarntill is entitled to the relief demanded in) the 
complaint 

by the court 


C. S. PALMER, Judge. 


And now, the same day, the defendant, by his attorney, C. H. 
Winsor, duly excepts separately to each of the findings of fact 
above numb red one, two, three, tour, and five, and LO ¢ ach of the 
conelusions of law numbered one, two, and three. The defendant 
further excepts to the tiling of the additional findings of fact and 
conclusions of law, each of which exceptions are duly allowed. 

Dy the eourt 


C. 8S. PALMER, Judge. } 


TERRITORY OF DAKOTA, | 
( ney ‘>i [. if Jn. } 


ln the Distriet Court of the Fourth Judicial District 
ANDREW Peters, Plaintiff, ) 
vs 
J. M. Norru, Defendant. } 


The motion for a new trial regularly coming before the court 
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——— 
and he having held it under advisement until the 21st day of De- 
cember, 1885, and being fully advised in the premises, ordered that 
sald motion for a new trial be, and the same Is hereby, denied 
Dated December ZIst, LSS5 
By the court: 
C. S. PALMER, Judg 
ig To which order of the court thi di { ndant duly ( XCepts, which 
exception is allowed. 
— By the court 
C.S. PALMER, Judg¢ 
Filed Dee. ov. RH 
. W. CARTER, Clert 
ot In THE TerRITORY or Dakora, | 
County of Li col Be j 
In the Distriet Court of the Fourth Judicial District 
ANDREW Perens, Plaintiff, ) 
J. M. Norrnu, Defendant. 5 
The time for settling the bill of exeeptions is hereby extended tll 
eK February first, 1SS6 


bv the court 


Ty RRITORY Of] DAKO’ Be 
County ot Lincoln. } 


I, H. N. Coops r, being first du rn. d Pose ana =7i\ tliat tiie 
within ord I" overruling “a moton | new tl | | ey i ling the 
time to prepare and present a bill of exceptions was placed In my 
hands for service on the 50th day December, A. DD. 1SS5, and on 
the same day I served the same personally on J. W. Taylor, the at 
torney for the plaintiff, by de| Vering to red i iVvilig Witt himatrue 
copy of the said order, at his office, in thy CILY Ol Canton, Lin in 


county, Dakotu. 
H. N. COOPER 


Subseribed and sworn to before me this 50th day of December, A. 

. 1). LSSo. 
B. KENNEDY, 
Vola } Fay 


Filed Dec mmber oUth. ISS5 
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Tererirory or DaKxora, | 
County of Lincoln, } 


Ss 


In District Court, Fourth Judicial District 


ANDREW Perers, Plaintiff, 
is Pa . 


J. M. Nortru, Defendant. 


On due cause shown by the defendant, ordered that the time for 
settling the bill of exceptions in the above-entitled action be, and 
the same is hereby, extended to March 20th, 1886 

Feb. 27th, 1886, at Sioux Iralls 

By the court: 

: C.S. PALMER, Judge. 


Filed Mareh Ist, 1SS6. , 
J. W. CARTER, Clerk. 


TERRITORY OF DAKOTA, } 
County of Lincoln. j " 


In the District Court, Fourth Judicial District 
ANDREW PETERS. Plaintiff, ) 
J. M. Nortru, Defendant. j 


bb. Kennedy, being first duly sworn, deposes and says that he is 
an attorney-at-law and a member of the firm of Kennedy brothers, 
attorneys for the defendant in the above-entitled action; that he 
served the attached order extending the time of settling the bill of 
exceptions in the above-entitled aetion till March Ist, 1SS6, by de- 
livering to and leaving with J. W. Taylor, at Canton, Dakota ‘Ter- 
ritory, on the 21st day ot January, lsS6, — by delivering toand leav- 
ing with J. W. Taylor, one of the said attorneys for the plaintiff, at 
his office, at Canton, Dakota, true copies of the said order and affi- 
davit, and that the said J. W. Taylor informed the deponent that 
he was the proper attorney for the plaintiff In the above-entitled 
action on whom to serve the papers on the part of the plaintiff in 
the above-entitled action. 


Bb. KENNEDY. 


Subscribed and sworn to before me by the said B. Kennedy this 
22nd day of January, 1886. 
J. H. GALE, 
Notary Public. 


J. M. NORTH VS. ANDREW PETERS. 1D 
oS TerRRITORY OF Dakota, } 
County of Lineoln. j 
[In District Court. Fourth Judicial Distriet 


ANDREW Perers, Plaintiff. ) 


7. NORTH, Defendant. } 


C. H. Winsor, being first duly sworn, says he is of the attorneys for 
the defendant in the above-entitled action; that he has just been fur- 
nished with a transcript of the evidence in the case by Messrs. Ken- 
nedy Brothers, attorneys, of Canton, with whom the firm of Winsor 


: ’ . : , ] | ] ’ ] »¥ ] . | : : " ) . 
and Sweezev are associated frat defetndant desires turther time fol 
the preparation and settlement of the bill of « xCeptlions in the Case, 

1] . | ; ; — 7s. " : “ 
as the time of all the attornevs for he defendant is so much occu- 


pied with other matters at present 


C. H. WINSOR 


Subscribed and sworn to before me this 18th day of January, 
LSS 
CHARLES L. BROCKWAY., 
Notary Public, D. T. 
TERRITORY OF DAKOTA. | 


(nunty of Lincoln. | 
In District Court, Fourt lodieial Distriet 


ANDRI \W i” rERS, |? ptt iT, ) 


On reading and filing the aflidavit of C.-I[]. Winsor, ordered that 
the time of settling a bill of exceptions is hereby extended to March 
Ist, ISS6 | 

Dated January ISth, 1556 

by the court: 

C.S. PALMER, Judge. 
liled January Sth, ISS6 


1. W. CARTER, Clerk. 


TERRITORY OF Dakora, | 
County of Lineoln. . 


Fourth Judicial District. in District Court in and for said Lineoln 


J. M. Nortu. } 


‘This Gase COMIN On for hearing, at the court-house in the CILy of 
Canton, on this first day of March, A. D. 1556, on the defendant’s 
motion to settle the bill of « xceplions on this matter, it is ordered 
that the hearing of this motion and the settling of this bill on the 
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exceptions be continued till the 28th day of March, 1886, at the 
court-house in the city of Sioux Falls, Dak., and without further 
notice to plaintiff. 
Dated March Ist, 1SS6. 
Dy the court 
C. S$. PALMER, Judge. 
Filed March Ist, 1886. 


TERRITORY OF DAKOTA, | 


, ' } oo 
(County Oo] Linco i, } 


Fourth Judicial District. in the Distriet Court in and for the said 
County. 


ANDREW VPeters, Plaintilf, 
is 


J. M. Nortru, Defendant. 
Nolic of N Hling Bill of L’reeptions. 


To the above-named plaintitf and to J. W. Taylor and Bartlett 

Tripp, his attorneys: 

Take notice that on Monday, the Ist day of Mareh, A. D. LSS6, 
the defendant in the above-entitled action, at the court-house in the 
city of Canton, Liacoln county, Dakota, will present to the Hon. C. 
S. Palmer, judge of the said court, and to the said court, then in 
regular session, the defendant’s proposed bill of exceptions in 

the above-entitled ease and ask the said judge and the 
39) said court to allow the same and settle the same and make an 

order making the said proposed bill of exceptions a part of 
the record in the action; that the said bill will be settled at nine 
o'clock in the forenoon of the said day or as soon thereafter as 
counsel can be heard; that the said bill will be settled on all the 
papers filed in the said action and the reeords of the court, the 
minutes of the court, and the stenographer’s minutes of the testi- 
mony, and the attached proposed bill of exceptions; and you are 
required to be present if you deem proper, and of which you will 
take notice. 

Dated February 22nd, 1886. 

KENNEDY BROTHERS, 
Attorneys for the De fendaiut. 
Milled April Sth, 1SS6. 
J. W. CARTER, 
Cle yi; Dist. Court, 
by HT. N. COOPER, Dep'ty. 


~ aw 
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TERRITORY OF Daxkora, | 
County of Lincoln, } 7 


fourth Judicial District, in the District Court in and for said County. 


ANDREW Peters, Plaintiff, ) 
Dan ». ‘ ; 
rs. Proposed Bill of Exceptions. 
J. M. Nortu, Defendant. } 


And now, this 2nd day of January, A. D. 1884, this cause coming 
on for hearing before the Hon. A. J. Edgerton, at chambers, at the 
city of Yankton, in said Territory, on the plaintiff’s motion for an 
Injunction, and the motion having been duly argued by the counsel 
for both parties and the court having considered the same, the court 
made an order sustaining the said motion of the plaintiff and grant- 
ing the said injunction as asked by the plaintiff in his motion and 
application therefor, which application and motion was in writing, 
and also the order granting the injunction as prayed for in the 
plaintiff's complaint, and the motion and application therefor were 
all in writing, and said application and motion for an injunction 
and the order overruling the same was duly filed with the clerk of 
this court on the 12th day of Jan., A. D. 1854, to which reference is 
hereby made, all of said papers being a part of the judgment-roll in 
this action; to which order and injunction the defendant at the time 
excepted and now excepts to the said order of injunction. 

That this action again came on for trial and hearing at a regular 
term of the court holden in the city of Canton on the 7th day of 
February, A. D. 1885, and one question of fact was submitted to a 
jury by order of the court in the following words, to wit: Whether 
or not the transaetion between the plaintiff in this case and the 
vendor of the personal property was of such anature as would make 
ita fraud upon the creditors of the vendor of the property of Mr. 
Lund. That is the only question of fact for you to determine here. 
The only question there is for this jury to pass upon is this—whether 
there was between the plaintiffand vendor of that property collusion 
and fraud for the purpose of defrauding creditors of Lund. 

Testimony was introduced by both plaintiff and defendant, and 
at the close of the testimony the defendant asked the court to direct 
the jury to return a verdict for the defendant for the following 
reasons, to wit: That there is no evidence that any pretended or un- 
authorized writs of attachment have been issued or received by the 
defendant nor any such writs have been or are about to be issued by 
the defendant. 

2nd. That there is no evidence that the defendant has levied 

40 excessively on any property or that he Is attempting to vex, 
annoy, or oppress the plaintiff, nor that he has disregarded his 

duty nor is about to disregard his duty in connection therewith, nor 
that he has nor 1s about to enter maliciously into the store of the 
plaintiff, nor that he has in any manner disregarded his duty as 
sheriff in connection with the subject-matter of this action, or that 
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he has acted in any manner collusively with any person to oppress 
or in any manner wrong the plaintiff. 
KENNEDY BROS., 
O.S. GIFFORD anno FF. hh. ATKENS, 
Atforneys for thre De fe nde. 


That ful the trial by the jury of the quest Ion — fact. its herein! fore 
stated, all the alle@ations of fraud, malice, oppression, and collusion 
Ol) the part of the le ic ndant wer stricke 1) from the plaintiff s COtl- 
plaint on the motion of the plaintiff’s attorney, and there was no 
evidence adduced that the writs issued were pretended and informal, 
or that any informal or pretended writs were lable to be issued. 

That the court overruled the said motion, and the defendant at 
the Lime excepted and excepts tor Uda ord r ol the court overruling 
the sald motion, : 

That the said motion and the ruling of the court thereon was tm 
writing, and was filed on the 7th day of February, 1885, and 1s 
attached to the judgment-roll as a part thereof, and reference is 
here by made the revo. 


~! 


DirENDANT’S CouNseL: IT moye to dismiss the complaint and 
direct a verdict of the jury for the reason that no evidence has been 
Introduced showing collusion or fraud upon the part of the sheriff 
towards the plaintiff, and that no evidence has been introduced with 
reference to the question of issue or receipt by him of any pretended 
or fraudulent writs of attachment. 

(The Courtr:) The motion is denied. 


To which order of the court the di fendant “al Lime excepted. 

Plaintiff's eounsel asks leave to strike out the portion of his com- 
pleat ht W hich had any reierence tot he malice on | he part of the 
officer, which was granted by the court. 


»? . 
Charge of thi (ourt. 


This — an action, gentlemen: of the jury, brought by Andrew 
Peters against J. M. North. It was an action originally commenced 
and addressed to the equity side of this court. The complaint and 
answer were read in your hearing. Certain matters and allegations 


were embraced in the complaint and were addressed,as I have said, 
to the equity side of this court for the purpose ol obtamning an in- 
Junction to restrain certain proceedings between the parties litigant 
here. ‘The court acted on those papers, and Upon the tacts set forth 
In the affidavits of the plaintiff, which were received for the purpose 
as | have indicated, the injunction or restraining order was granted, 
such, as Lapprehend, asthe piaintiff wanted, and the case comes into 
court for trial. Itis presented here for trial on questions of fact set 
forth in the complaint and apswer, and, as [| indieated at the outset 
to the counsel in this ease (and that course has been pursued in the 
trial), it was limited to the question, viz., whether or not the trans- 
action as between the plaintiff in the ease and the vendor of the per- 
sonal property was of such a nature as would make it a fraud upon 
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the creditors of the vendor of the property of Mr. Lund. That is the 
only question of fact for you to determine here. The only question 
there is for the jury to pass upon is this: whether theré was between 

the plaintiff and the vendor of that property collusion and 
1] fraud for the purpose of defrauding the creditors of Lund. 

The law of this Territory provides that where there is a 
transfer of personal property like this in question, and there are 
creditors of the man who sells the property—debts outstanding 
against him which have not been paid—that under those circum- 
stances to defeat those creditors and to make that sale or transaction 
legitimate and legal there must be an actual change in the posses- 
sion of the property. The defendant comes into this action as a 
sheriff. He is the sheriff of this county; he is nominally the party 
here; he re presents the creditors that s lV it was a fraudulent trans- 
action. ‘They say that — through the sheriff as their agent in taking 
thi possession of the property. There has been some evidence iIn- 
troduced here upon the question whether or not there was such a 
change of POSSE sslon as would minke thie transfer legal and of bind- 
ng effect. The only pertinency this branch of the evidence has 1s 
this: The defendant in this case thinks that under the provisions of 
our law, which provides that to eflect the sale of property there must 
be a transfer, there must be anu actual transfer of the property—such 
a change in the possession as would be observed—an actual change, 


a bona fide change, of possession In other words. 1f it were a bona 


+ 
’ 
| 
' 


fide sale and there were creditors of the vendor in such a transac- 


tion the parties purchasing the goods cannot continue In the same 
business, with the same help, in the same condition and in such a 
manner as would not be observed by the people, by the public, and 
by the creditors : that there had been a sale—that there had been a 
change in the possession of the property. ‘There has been evidence 
upon this subject introduced on the part of the defendant in this 
action, Mr. North, under his plea Ol justification, for the purpose of 
this trial. 1 say to you that the issues are such that the sheriff, the 
defendant in this action, could raise that question and could present 
it, and it is Proper for your consideration in this case whether or not 
this sale was a bona: fide sale between Lund and Peters. The ered- 
itors charge fraud. The creditors in etlect say, and evidence on 
the preart of the defendant tends to show, that this was such ascheme 
between ete rs, ana Lund that made it a fraudulent transaction—a 
fraud upon the creditors; hence the law steps in and says that if 
such is the fact the sale or transaction is inoperative and void. The 
defendant in this case, Mr. North, representing these creditors and 
making such a claim as that, | Say to vou it is incumbent Upon the 
defendant to satisfy you by a preponderance of the evidence that it 


was fraudulent. They make the claim of fraud. It Is incumbent 
Upon him to satisfy you by ad preponderance of the evidence that 


such a transaction was fraudulent or was conducted in a manner 
that would make it a fraud. In this class of transactions it is often 
difficult to show positively and conclusively by positive evidence a 
fraud. Men, if they engage in fraudulent transactions or transac- 
tions such as the defendant claims this was, seldom make their pur- 
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pose known; they seldom advertise that they are going to make a 
fraudulent transfer. Parties to that kind of a transaction seldom 
announce their purposes and say we are going to make a trade. We 
are going to take this man’s property and beat his creditors out of 
it. Itis not often that parties are prepared to show by pogitive 
evidence that there Was a preconceived idea between parties Lo 
consummate such a deal for the purpose of defrauding creditors. 
So evidence has been introduced in this ease. Such an issue 
is presented; circumstances tending to show the character of 
the transactions—tending to show the purpose of the parties, 

the intent of the parties in this transaction. It is the 
42 evidence which you have in this case and from which you 

must determine whether or not there was such an intention 
on the part of Lund and Peters to make a transfer of the property 
and in that transfer defeat the creditors of Mr. Lund from securing 
their debts in order to constitute a fraudulent sale. Jn order to jus- 
tify you 1h finding the Issues Ith this cause tor the defendant if nitist 
appear that there was this purpose existing in the minds of these 
parties to make this transfer for the purpose of hindering and 
delaying and defeating the creditors of Lund. Lund may have had 
such a purpose ; thai may have been his intention and purpose. Ile 
mav have known the faet that he bad six or eight thousand dollars 
in debts outstanding against him and six or eight thousand dollars 
worth of property in his hands. Ile may — gone to work to 
make this sale with the determination of defeating his creditors 
Irom) receiving any benetit from his estate or from his property That 
fact alone would not be suftlicient to satisfy you or warrant you in 
finding for the defendant in this action unless you find that Peters 
was a party to that fraud, was a party to that arrangement, or that 
the circumstances attending that transaction were such as would 
put Mr. Peters or any man of ordinary intelligence upon his guard. 
A man standing in the relation or position that Mr. Peters stands 
in this case eannot close his eyes to the cireumstances surrounding 
a trade of this kind. He cannot stop his ears intentionally for the 
purpose of not hearing anything or close his eyes to prevent his ob 
serving anything that is being done in the operation of defrauding 
creditors. tle eannot do that in the position that he OCCUPICSs if he 
Is a party to such a transaction, nor can he ignore circumstances in 
the course of this business that would put a man of ordinary intelli- 
gence Upon his guard or would cause him or any man of ordinary 
intelligence or discretion to pause and inquire aud consider the 
question and endeavor to Interpret the actions of the party with 
whom he was dealing. [In other words, if Mr. Pete rs 1p periorming 
this act saw or had reason to see or was in a position where a man 
of ordinary intelligence and diseretion would discover that there was 
something wrong being done by the other party with whom he was 
dealing with reference to lis creditors, then it was his duty to stop 
[f vou find from all the evidence that the transactions on the part 


i? 


of Lund were such as would puta man of ordinary intelligence 
upon inguiry, then Peters liad no right to close his eyes and ears and 
mouth and afterwards complete the transaction, regardless of the 


rr ~—e,.4 
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consequences as far as they would affect Lund or hisereditors. That 
is the only question of fact which you must consider. You must 
tuke the evidence as it was given. You must by your verdict find 
whether or not there was this preeconeeived idea between Mr. Peters 
and Mr. Lund to defraud the creditors or whether there was such a 
chain Ol circumstances attending that transfer and sale iis would 
have caused Mr. Peters or a man of ordinary intelligence to believe 
that there was something wrong being done by Lund in the trans 

action The evidence that las bee r) Introduced Ol} the paar of the 
defendant and probably more or less on the part of the plainetl 
tends to show that Mr. ‘Taylor operated and acted for the plaintiff, 
Peters, in this action toa greater or less extent. lt is claimed Ly 

the defendant in this case that Mir. Tavior was acting as agent of 
Mr Pet rsinthis transaction that while \lr. Peters was the man act- 
brigr On the surtace iis the real party that Mr Taylor wis thi power 
behind the throne. Ile Wiis conducting all these arrange mets, lle 


was cognizant of all the faets which the defendant claims in effect to 


Operate as a fraud—n fraud in the direction and io thie extent that 
would render this transaction fraudulent If vou find 
bo from all the evidenee in this ease that Tavlor was standing 


In the position of age nt: that the plarmtifl In this action was 
relying in him, was allowine him to do his business for him, and 
Was trusting him with the management and the conduct of his 
negotiation—in other words, if you find from all the evidence that 
Taylor was the man that was really negotiating this purchase from 
Lund, while ostensibly for Peters, or that Taylor was the man who 
Wis doing this busine ss and 


} 


was standing in the relation that made 
lim agent for his father-in-law, Mr. Peters, then he stands in such 
relation as would make his aets the acts of Peters in this case. 

Hence I say to vou if you find from all the evidence that Taylor 
was the agent ol 1 ters, and further tind from the evidence that 
Taylor entered into this transaction and completed it with. the 
avowed purpose of aiding Lund to hinder, delay, and defraud his 
creditors, then your verdict should be for the defendant. 

lf vou further find that Taylor acted in this relation, and that 
thre <e transactions were such as would put itt} ordinary nah of pru- 
dence and intelligence upon his guard, then It was Incumbent upon 
Taylor as well as Peters to eall a halt after they Sua anvthing that 


led them to believe that this was a transaction for the purpose of 


5 ; ’ " 
wiaing Lund to defraud o1 hinder or delay his creditors 


: 
’ } } } : ’ is : : 
NO damages are Claimed In this case It Is simply a question 


whether or not this was a fraudulent sale on the part of Lund and 
Peters: whether it was a contract entered into with a view of de 
frauding these creditors, as I have already indicated to you. In 


oo 


j 


} r } ! ; oe 
that view of the cause your verdict, 1 you find that to Ly true, would 
+ ’ 3 } . ° ? | : . 
be simply for the defendant If vou should find that it was a bona 
‘ - ‘ 


, 


f } . ’ ' ‘ ‘ ** ; <2 ’ on | *s> »} 
fide transaction without traud, with an absence of suc 


lh a chain of 
circumstances as would lead Peters and Taylor to apprehend that 
it was a fraud upon the creditors of Lund, then vour verdict should 
be for the plain HT. 

I have been asked tu instruct you that if you find from the evi- 
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dence that Taylor was acting in the capacity of agent for Peters in 
the transaction surrounding the transfer from Lund to Peters, and 
that he had knowledge of Lund’s intent to delay, hinder, or defraud 
his creditors Ora knowledge of the fact suthici ht eg f KCIte the Slls- 
piclons of a pradent Ian or to rf ad ih person OL or eRe} pPeree ption 
to infer fraud, then they have the right LO presume t Peters had 
notice of it all. I also instruet vou further that the fraudulent 
transactions set forth in the defer 

theinception of the transaction—thatis, inthe sal by Lund to Peters-— 
but subsequent acts cal ulated toexplain Lhe moLlve which actuate d 
the parties in the beginning and give tone to the original purpose 


} ’ } : 
‘ ‘ ie *,\y , ; "ry 7 
idant’s answer must have been in 


. . , ’ ’ | : 
are admissible, and what precedes and follows the transfer, the re 
. . . . . : ’ } 
lationsand transactions of the parti s both prior and subsequent, and 
i‘ 
all of the facts and circumstances su rOoOuUndInNeE tl ure proper Cie- 


ments to be considered by the jury. : 
tlemen,. and return sucha verdict asin your judgment the evidence 
will warrant. 


ry’ } 
Phat the jury under the said instructions of the court retired to 

} ? “ “ . : . ? ! } } 
consider their verd CL, and on the same dav returned ito court a 


> ’ , 
verdict in writing in the followine words, to w 


We, the jury in the above-entitled case, tind for the plamntif in all 


of the Issut S. 


A. P. DIXON, Foreman 


,ar . . , ‘ : . , , 
That the said verdict Is in writing and tiled with the judgment- 

° ; . , . . " y 
roll in this action as apart thereof. to which reference is herebv 
a 4 | S| ~- : 
made: that on the 15th dav of Anpml. A. D. 1885. this 


ve " ‘ ‘ « " : ; + ' ’ } ’ , say , 
| Coust again Cillit (oT) iO] peal Lit’ tril Tine if it ij rant ~ motion 
ora new trial and for juden nt notwithst nding tl Ve] hiet 
‘ 4 atai | peasaciaal iv ij . itiid hb abdil tint tp api he 
» , : i Sie ; . | — re 1 ] 
Both partie 3s. by their attornevs, having duly argued the said motion 
On eithe r side, the said motion was subinitted to the court for de- 
cision. The court, having considered the same, overruled the said 
° ii . Pid it’ i +4 Liat wt Eee Lor ‘ry rl ait’ti | i “ili 
. , : - ’ : ‘ . , 
notion, a ha ss Se iesee overrulmnmge the s; id motion wus submitted fo 
; ] ’ ‘ 1 ’ . . . 
writin vy, aha January Sth, ISSG, was tiled and made a part of 
. s 
. ‘ 1] - : : ] ] ’ . . : , P 
thie jt udg rment-roll in this case, and the delenaaunts sald motion was 


° : »% . “ , 1 + ~ ’ ’ F ’ 
It} writing and was lied Mare Ib 2ist, 1580, and made a part of the 


— 


— ll: th: } ae . al ‘oe } 
higment-roil: t tlie Ggelendant at thetime excepted to the order 
. . : . . ‘ " 

of the court overru ling the Salad motlon and asked that his exce)y- 


tion be slewal by the court, which was done: that reference is 
hereby made LO sald Motion ana orders. all attache (| Lo and made i 
part of the judgment-rol] 

That there pon, On the Sth day of Juiy. A. D ISS5, the court 


and conclusions of 


as 
- 
—_ 
— 
— 
— 
— 
- 
—_ 
- 
—" 


made and entered the follow) 
law, to wit: 

1. That on the 15th day of November, 1883, one P.M. Lund was 
the owner of the property deser! med rn tl 1» | thi ' 

2. On the 15th day of November, A. D. 1853, said Lund sold and 
conveyed the said property to the plaintiff, and the plaintilf entered 
into the ee poss ssiom thi reol 

Srd. That said sale by Lund to Peters, the plaintitl, was made by 


~~ SE 


- ee 
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Lund for the purpose of putting the said property and proceeds 
thereof beyond the reach of lis Lund’s) creditors and LO defraud 
said creditors. 

ith. That the plaintiff at the time of purchase of said property 
from said Lund had no knowledge of Lund’s purpose in the dispo- 
sition of the sald eoods, 


5. That the defendant is and at the time of the said sale and trans- 
fer of the said property was sheriff of said Lincoln county; that on 
the loth and 16th days of November, 1SS3, he, the said defendant, 
as sheriff! aforesaid, lev 


~~ 


ome 
_ 
- 
- 
-~ 
se 
a 
_—~ 
—s 
~— 
— 
- 


property as the property 


, 
of the said Luna, thi same br Ibe tien thi tha Possession of the plain 
tiff under and bv virtue of certain warrants of attachment issued 
out of this court at the suit of various creditors of said Lund, being 
the same warrantsof attachment the enforcement of which AAs 
said property 1s sought to be enjoined in this action 
6. That at the trial by the } ry ol th qu stions of fact as herein- 
before stated all the allegatio raud, malice, oppression, and 
collusion on the part of the defendant were stricken from the plain 
tilf’s complaint on a motion the | tiff = attorney 
(. Lhat no evidence was adduced tthe plaintill would suffer 


any irreparable injurv in consequence of the 


: . . : . , 
] hat the verdict of th iy reLoiore rendered nm this cause 
} } } : ’ ' 
on the question Of fact as here stated Sbut an advisory verdict 
] } . 1] ] . ’ ’ ' ’ ] } » OF . 
And should ve recelyve d alia Ppted onlv as such bY the court In 
] ’ pratt ‘ ¥ | ; ,% ; 
ijt CPrrnipillitis Lii¢ Isst]ees j iil; 
2. Under the pleadings and in the} tif! is entitled 
? } 7 ] , } j + . ’ ‘| ’ *} , : 
© C reiler adeMmanaed ill BS he oper ninarv lhe 
: , » ’ ’ 
PnecLiol bye retolore iSSlle«] Ss | Lilt perpetlu; i inna. mn 
; ; } ‘ , } 
accordanee With the pra I a LIT; S petition that ludiorment 
A 
} ) } 
be chlered CCOTaAMNGIN Laat a lings of fact and conclu 
. ’ ‘ ’ ) 
= ns ot law were ln wrt yr sig I Lie court, al 1 file if 1 tpbiieie 
: ' ‘ ! } 
Lpartot tin imdgment | Liils LO Which reieren Is hereby 
. - 
: } 
5 ‘ at 
lat ¢] loaf lent , f ¢] a: | ' | , 
Lihat Liie ei ae | ‘ ‘ ; iit > | bate mii 27 
— ’ 
I made by the court . following exceptions: That th 
, 7 5 
delendant excepts to tf Irth .nnading of tact as mind by 
Lie court ait MmeTenadaanl eX - rertusal ¢ Lice’ COUTL tO The 
thie TIrst Cone lus] Tt) | i‘ “ i endant ielehndant 
. , 
CACEPNS tro The ref{us 7 | ' ; r i*4 i ‘ ; I< ort 
’ ’ ? ’ 
law asked bY the cdetena { | lint excepts to th reius 
, ; , , . 
oft the court to find the thll Oy} \ ~ “kKenl DV the ad 
: , 
fendant. air de lehdanht \ ‘ . 5% S1onh oO] iv _ 
’ , ’ ’ ’ ’ 
found bv the court, and 7 ptiohs were L the tiie 
} ° } " . , 4} , , y,?7 : , , ; 
iowed bV the court oie e § 5s were ana 
. , a | P 7 j j ‘ 
signed bY tue coul bhi iiils und ul 
“rons of law and made a part Ol thi hdevment- aha reiere “«~ 1s 
hae reoy inade thereto: Libsht tla il hint Speclucaliv excepts to tlie 
. . . . . . ’ : , 
fourth findings of fact as found by the court, 
> ; 
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That on the Sth day of July, A. D. 1855, the court made a decree 


in this action in writing and signed the same, ordering and adjudg- 
ing that the injunction heretofore made in this action be made per 
petual and for the costs of the action; which decree was duly filed 
as a part of the judgment-roll, to which reference is hereby made. 

That at he time of the said judgment and decree the defendant 
made the following exceptions, to wit: That the defendant duly Ca: 
cepts to the Judgment of the court, and the exception was allowed 
by the court and filed with the said judgment; and the defendant 
excepts to the said judgment and decres for the reason thi it ii was 
not supported by the findings of fact and conclusions of law. 

That after rendering and filing er said findings of faet and 


conclusions of law and in due time the defendant moved the court. 


, , ’ ’ 
Writing, lor a hew trial and to vacate thr verdict which motion 
| ’ , 7 
was in writing and Is attached to the - rment-roll 
: . . | 
That both parties. bv their counsel. a ‘al before the court, 


ug duly argued the motion on : aes aiken and the eourt 

he motion under advisement, and having duly consid- 

ered the same, now, on the 25rd day of December, A. D. 1855, the 

eourt made an order overruling the said motion, and the said order 

| ment-roll, and filed December 30th, 
ISND. 

enat wh the Kune ot Oe making Ol said order overruling this de- 
fendant’s motion for a new trial the defendant exeepted to such order 
anid asked that lis exeeptions be allowed, signed, and made Of rec 
ord, which was done. 

That the court thereupon made additional findings of fact and 
conclusions of law agatnst the objections of the defendant. 

That the said tindings of fact and conelusions of law were mad 
In writing and signed December 21st, 1885, and filed Dee. 22nd, 
GK iad sedis or unnk-at a taeda references is here \ 
made thereto: that the defendant at the time of making the said 
additional findings of fact and conclusions of law excepted to each 
of them and every one of them anid Spec] Hic: lly CXCepL d to thi inst, 
second, third, fourth, and fifth findings of fact and to each of the 
additional conclusions of law; each of which exceptions were duly 
allowed, 

That thesaid additional tindingsof fact and conelusions of law — on 
the Pid day of December, A 1) ISS5, and filed Deeceniber 2. ISS5, 
and made a part of the judgment-roll, and reference is hereby made 
thereto, and are in the words as follows, to wit: And now, this 2nd 
day of December, 1885, the defendant’s motion for a new trial coming 

on for hearing, and after due consideration thereof, and upon 
Lt) the motion and application of the piaintill, the court hereby 

finds the followings — and conclusions of law in addition to 
those heretofore found, to wit: 

1. That the purchase by plaintiff from P.M. Lund of the goods 
and chattels mentioned in the ree, 2 Including the good will of 
the business thereof carried on by said Lund under the name of P. 
MM. “e's 4 ("o. 


That the consideration for the said sale and transfer from sald 
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P.M. Lund to the plaintiff was the sum of $10,580, then and there 
paid by plaintiff to said Lund, and that said consideration was fair 


and adequate. 


That at the time of the seizure by the defendant of the goods 
and chattels mentioned in the complaint and composing the former 
stock of P. M. Lund & Co. the plaimtifl was in the possession thereof 
as the owner, conducting a profitable business as a retail merchant, 
and that the acts and threatened acts of the defendant, under and 
by virtue of the said attachments mentioned and referred to in the 
pleadings, would, unless restrained by the court, necessarily destroy 
Line plaintiff's said business ana deprive him of the profitable profits 
which might be realized therefrom, and that it would be extremely 
difficult to ascertain or estimate the pecuniary detriment which the 
plaintiff would sustain ther by 

l. ‘That the said goods and chattels mentioned in the complaint 
and plaintiff’s said business comprising his entire property and pe- 
CUnTAPY resources 

®. That it is admitted by the pleadings and appears as a fact that 
at the time referred to in the complaint the defendant, as sheriff of 
Lincoln COUNTY, —< ized thie Siliti Loo is and chattels under and by 
virtue of sundry warrants of attachment sued out against the prop- 
erty of P. M. Lund; that the defendant as such sheriff then had in 
his hands Many more such attuchments against said Lund which 
he thar AuLelie d to levy Upon the said cy ods and chatteis, and that said 
numefous other creditors of said Lund were then threatening to sue 
out and place in the hands of defendant additional warrants of at- 
Lie ment tor the PUPpPose ol ha lng the Sime le vied pon the said 
goods anid chatt ls ‘As thi prope roy O} said Lund 


. . 
(onciusions fil Lav 


That it woul ld be extreme \ difhieult to ascertain the amount 
of compensation which would afford the plaintiff adequate relief 
from the acts done and threatened to be done by the defendant. 

That it is necessary to restrain the acts threatened to be done 
by the defendant to prevenc the multiplicity of judicial proceedings. 


‘| bal the pli untill is entith Lo the re lief 7 manded Iti the COnl- 


C. S. PALMER, Judge. 


And now, on the same day, the defendant, by his attorney, C. IH. 
Winsor, duly excepts separately to each of the findings of fact above 

umbered 1.2.3. 4. & 5 and to each of thi conclusions of law num. 
bered 1,2, & 5. Defendant further excepts to the findings of the 
additional findings of lact and conelusions of law, each of which CX- 
ceptions are duly allowed. 

by the court: 

: CS. PALMER, Juda 
KENNEDY BROS., 
Attorneys for Dh i’ 


ryt) J. M. NORTIL VS. ANDREW PETERS. 
Terrnivony OF Dakora, ) | 
County of Lancoln, } 


Fourth Judicial District. in the District Court in and for said [Lin- 
coln Co 


Anprew PETERS, Plaintiff, ) 
J. M. Norru, Defendant. J 


|, b. Kennedy, being first duly sworn, depose and say that 


17 -| served the foregoing and attached notice of settling bill of 


exceptions and the proposed bill of exceptions attached on 
J. W. Taylor, the attorney for the plaintiff, at his office, in the city 


of Canton, Lincoln county, Dakota, on Tuesday, the 25rd day of 


February, A. D. ISSG6; that IT made the said service by delivering to 
and leaving with ¢ he said J. W Taylor, the attorney for the plain- 
till, true COI s of the said notice of settling bill of exceptions ana 
the ent proposed bail! al « xceptions. 
Mareh Ist, A. D. ISS6 
Bb. KENNEDY. 


Subseribed and sworn to before me this first day of Mareh, A. D 
ISS6 
J. W. CARTER, Clerk. 
Tenrirory or DAKOTA, | 
(ounty of Lincoln. } 


lourth Judicial Distriet.in the Distriet Court in and lor said County 


ANDREW PETERS. Plaintiff, ) 
i 


J. M. NOR rit, Defendant. } 
{) tlng Ne f}/ jit] Bill of Laceptions. 


And now, © 2Oth dary of Mareh,.A. D. 18 Sh, { his action COM> 
ing on for | on the defendant's application to settle his pro- 
posed bill of exceptions, and it appearing to the court from the 
orders heretofore made by the court in this action that the time for 
settling this bill of exceptions had been duly extended and enlarged 


by the court, and it further appearing that due notice of this appli- 


eation on tha par ot the defendant had heen daly Serve 7 on a: \V. 


‘Tavior, the attor hey for the ‘D blntdth, ANd thata COPY of the said pro- 
posed bill had been duly served on the said J. W. Taylor, as attor- 


nev forthe plaintitl, and the said J. W. ‘Taylor appearing in person 
and presented lis amendiments to the said bill, and the defendant 
appeared bY his counsel, Kennedy Bros. and the court having duly 
considered the proposed bill of exceptions offered by the defendant 
and the amencame: presented by the plaintiff, the court settled the 
bill of exes pies according to the truth and the fact. and the attached 
bill of exceptions the court finds if is a true bill of exceptions, and 


it is ordered threat t| 


he same is allowed and le reby settled, and it 
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is further ordered that the same be filed and made a part of the rec- 
ord in this action, and it is hereby made a part of the record in this 
action, and it is further ordered that the same is a true bill of de 
fendant’s exceptions to the rulings of the court in this action. 

Done at Sioux Falls, in said district, this 20th day of March, A. D. 
ISS. 


by the court: 
©. S. PALMER, Judge. 
kiled April Sth. ISSG 


~~ J. W. CARTER. 
(Yerk District Court, 
by H. N. COOPER, Deputy. 
Territory or DaKkora, | 
f ounty of Lincoln. } 
Fourth Judicial District, in the District Court in and for the said 
County. 
ANDREW PETERS, Plaintiff, ) 
J. M. Norrn, Defendant. } 
Judge 9 Certificate in Judgment- Roll. 
—_ I, C.S. Palmer, judge of the fourth judicial district of Dakota, do 


hereby certify that the following-named papers are contained in and 
constitute the judgment-roll in the above-entitled case and the whole 
of the said Judgment-roll ; that the said papers are hereto attached 
and named as follows: 
l. Summons. 
2. Complaint. 
o. Undertaking for temporary injunction. 
4. Temporary injunction. 
Amended complaint. 
LS (. Motion to increase the penalty of undertaking 
7. Order increasing penalty of injunction undertaking. 
S. Answer of 7 defendant, J. M. North. 
. Affidavit of J. M. North as to direction to levy attachments. 
10. Notice of motion for modification of injunction. 
-- 11. ‘Temporary injunction. 
12. Motion by defendant for instruction to jury. 
15. Verdict of the jury. 
Motion to dismiss the action, and also fora resubmission and 
new trial. 
1S. Notice of motion in 14. 
16. Motion for new trial and for judgment notwithstanding the 
verdict. 
17. Order overruling motion to dismiss and for a resubmission 
and for a new trial. 
1S. Findings of fact and conclusions of law. 
1%. Decree of perpetual injunction 
S—148 
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» = 
20. Exceptions of defendant to findings of fact and decree. 
21. Order extending time to prepare and serve bill of exceptions 
and to present motion for a new trial and to serve the same. 
2» Notice of intention to move for a new trial. 
23 Motion for a new trial. 
24. Additional findings of fact and conclusions of law. 
25. Order overruling motion for a new trial. 
26. Order extending time to settle bill of exceptions to Iebr. 1, 
ISS6 
205. ()rder extending time Lo settle bill of exceptions LO March ——_ 
20th, 1SS6. | 
27. Order extending time to settle bill of exceptions to March | 
first, ISS6. 
28. Order extending time to settle bill of exceptions to March 20th, | 
1SS6. 
299 Notice of settlement of bill of exceptions, 
30. Bill of exceptions and notice of settling and order settling the 
Save 
And I further certify that the above papers constitute the whole. 
of the judgment-roll in the said action, and it 1s ordered that the 
said papers and this certificate be duly filed with the clerk of the 
said court as the judgment-roll in the said action. 
Done ut ny chambers, 1) the city ot Sioux l’alls. in said district. 
this Yth day of July, A. D. 1SS6. 
=x=- 


by the court: 


C. 8. PALMER, Juda , 


riled Aug. 14, A. D. 18386 
J. W. CARTER, Clerk 


TERRITORY OF DAKOTA, 
Fourth Judicial District, County of Lineoln. | 


r . 


In the District Court in and for the County of Lincoln. 
Anprew Perens, Plaintiff, Respondent, ) ._- 7 ) 
7 | it a Notice of Appeal iron 
| re Judgment 
J. M. Norrn, Defendant, Appellant. J Hs 


Please take notice that the defendant, appellant, J. M. North, in > 

the above-entitled action appeals from the judgment and decree en- 
tered therein on the Sth day of July; A. D. 1885, and filed with the 
clerk of said court on the 9th day of July, A. D. 1885, and in favor 
of the plaintiff, Andrew Peters, and against the defendant, J. M. 
North, for a perpetual Injunction, perpetually enjoining the defend- 
ant, J. M. North, as sheriff of Lincoln county, Dakota, his deputies, 

agents, and servants, and his successors In office as sheriff of 


49) Lincoln county, from in any manner interfering or meddling 
with the property of Andrew Peters, described in the com- 
plaint, and from SCIZIDE OF taking possession thereof under — by 


virtue of any process in or to come into his hands against the property 
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[a 
of P. M. Lund and Co., and for costs taxed and allowed at — dollars. 
to the supreme court of the territory of Dakota. 
Yours, &e., KENNEDY BROTHERS, 
Attorneys for Db fi ndant and Apjn llant, Ri M. North. 
To Bartlett Tripp and J. W. Taylor, Esqs., attorneys for the plaintiff 
and respondent, and to J. W. Carter, Ksq., clerk of the district 
court of the county of Lincoln, Dakota 
| Service accepted and admitted July oUth, 1886. 


| J. W. CARTER, 


Clerk: of the District Court. Lineola County. D. T. 
| Personal service of the within notice of appeal and undertak} 


ty at live ring to us. at Canton. Dakot 1, ON this da y, of a true fall 
and perfeet copy thereof is hereby admitted. 
Dated at Canton, Dakota, this 30th dav of July, A. D. 1886. 

J. W. TAYLOR, 


4 | flaorne y | for Plaintiti 


Kennedy Brothers, attorneys for defendant and appellant, Can- 
ton, Dakota 


=_- Filed July 50th, 1886 


Territory OF DAKOTA, | 
¢ . , 
(onuntly 7 Lj worn. ' 


Fourth Judicial District, in the District Court in and for the said 


ANDREW PETERS. Plaintiff, ) 
J.M. Nortru. Defendant. } 


| J. W. Carter, elerk of the district court within and for said 
county of Lincoln, in the fourth judicial district of the Territory of 
ikota, do hereby certify that the above and foregoing 1s a full, 
true, correct, and comp slete Lranseripl an COpyV Ol the notice of iL} 
ment-roll and of the 


, 
; = 


peal and pp roof of service thereof; of the ldg 
certificate of the preese an the ibove-entit ‘ed action, wherein An 
drew Peters is plainuff and J. M. North is defendant, as the same 
now remains ol record in thi suid court 
In witness whereof | have hereunto set my hand and affixed the 
seal of said court this 14th day of —— A. D. 1886. 
J. W. CARTER, Clerk. [Seat.} 
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25. ‘The court erred in omitting to find whether or not the plaintill 
had a plain, speedy, and adequate remnedy at law 

24. The court erred in failing to find whether or not the plaimtitl 
owned the eood will in trade of P. M. Lund & Co., and whether the 


at ) » 4} rs ' ’ - i . } '% ] . 
plaintiff was enjoying a good trade and business, and whet 
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In omitting to tind whether or not it would be extremely 
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diflieult tO usceertatih tie amount of Consideration whieh would afford 
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o7. The court erred in making the first additional conclusion of 
law, there being no finding of fact to support it. 

3S. The court erred in finding the second conclusion of law, there 
being no finding of fact to support it and in conflict with the issues 
made by the pleadings. 

50. The judgment and deeree is not supported by the findings of 
facts and the facts found show that the defendant was a sheriff act- 
ing in the line of his duty without any malice, collusion, or fraud, 
and that he is not a proper or necessary party to this action, and 
the court — In rendering judgment and decree against him in the 
absence of the proper parties, the creditors, plaintiffs in the warrants 
of attachment and attachment proceedings, and the court had no 


jurisdiction. The facts found show that the plaintiff had a plain, 


Spy edy, and adequate remedy at law 
KENNEDY BROS. 
Attorneys for Appe llant, J M. North. 


‘endorsed :| ‘Territory of Dakota, supreme court. Andrew Peters, 
respondent, vs. J. M. North, appellant. Transcript. This transeript 
and all the papers therein filed this 25rd day of August, A. D. 1886 
Jame SA. Haight, clerk. 


Tue Unrrep STatTes oF AMERICA, | 
Ti rriory ot Dakota. } sei 


In the Suprem Court 


Anprew Perers, Plaintiff and Respondent, } ~ 
— October Term, A. D. 
i's. | LSSe 


J. M. Norrn, Defendant and Appellant. 
Appeal from the district court of Lincoln county. 


This action coming on to be heard at the October, A. D. 1886, 
term of this court, at the supreme court room, In the eity of Dead- 
wood, D. T.—present, Bartlett Tripp, chief justice, and Cornelius 8. 
Palmer, William ae lrancels, Wilham BF MeConnell, Louis Ik 
Church, and Charles M. Thomas, associate justices—and the appeal 
herein having been argued by C. B. Kennedy and ©. H. Winsor, 
lusqrs , for the bpp llant, and by s. @. oe lor, lse., for respondent, 
and the court having advised thereon, it is now here considered, 
ordered, and adjudged that the judgment of the said district court 
within and for said Lincoln county appealed from herein be, and 
the same is hereby, in all things affirmed; and it is further ordered 


' 


that this cause be, and it 1s hereby. rem inded to the district eourt 


for further proceedings according to law and the judgment 
De of this court: and it ia further considered and adju loved that 
the responds nit have and recover of the pp llant costs ane 
disbursements on this appeal expended, taxed and allowed at —. 
iy the court 
BARTLETT TRIPP, 
(Chief Justice of Supre hiie Court, a F 
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Subscribed and sworn to before me this 18th day of October, 1886. 
O. K. BROWN, 
Notary Public. [SEAT 


; 

Please take notice that on the 28th day of October, A. D. 1886, 

| o'clock p. m., application will be made to Jas. M. Haight. Kisq., 
clerk of said court, at his office, in the city of Bismarck, in the county 
of Burk lor) and Territory of Dakota, to have the foregoing bill of 
costs and disbursements taxed and inserted in the judgment then 
iu! d there to be entered at rein 

Dated Canton, D. T.. Oct. ISth, TSS6 

Yours respectfully, J. W. TAYLOR, 


Atlorney for Respondent 
lo Kennedy Bros., appellant’s attorneys 
(Indorsed :) Supreme court. <A. Peters vs.J. M. North. Affidavit 
ot j shure ments ()r} tris | kiled thyis ISthy day of Oh tober. A 1) 


ISS6. James A. Hatght, clerk 1 W. Taylor, respondent's and 
ms 


piarotill S attorney 


> | Service of the within noth hy copy admitted this Sth day 


of Oetober. TSS6 
KENNEDY BROS. 
Attorneys for A pp lant 
CPRITORY Oo} DAKOTA 


‘Th Stpreme { stint deta | Term, ISS6 


\nporew Perers. Respondent, | 


J. M. Norra, Appellant. J 


|. James A. Haight, clerk of said court, do hereby certify that I 


bh ive Upon thy ret reds nt) files of thits othice, and purstlant Lo the 
‘ 
: » 
ricoh ies Of taxation 7) eosts herein. taxed the eosts as follows 


\ttorn: \ ‘3a fee for Aarotiment a1 fy) 


Attorney s fer hetore arcument i leu -» OM) 

PPrry freee briefs . ” ‘. . — — sins - - Pat ry) 

(‘lerk’s fees __.. ; el i lO 60 
a i A : 
otal i . ” . ie tn iin ane. én ai as ae SH) 10) 


\\ ifrpecs ih ly red ane the seal of this ourt this 9ISth day oft f lctober, 
A 1) 1\N4} 
JAMES A. HAIGHT, Clerk. 


Indorsed :) Territory of Dakota supreme court. Andrew Peters, 
res, vo J. M. North, app. Res. tax- costs, $60.10. Filed this 2Sth 
dav of October, A. D. 1886. James A. Haight, elerk 


Parco, Dakota, Nov. 17th, 1886. 


1) AR SIR: In CAS of Peters 2: North. decided nt 1) adwood, as 
ae | 3S 


it) J. M. NORTH VS. ANDREW PETERS. 


a 
one of the concurring justices I desire to ask for a rehearing of the 
CASC unless the remittitur has been sent down and it is too late. 
Yours truly, WM. B. McCONNEL. 
J. A. Haight, Esq., Bismarck. 
(Indorsed :) Peters v. North. Request for rehearing. riled this 
21st day of November, A. D. 1586. James A. Haight, clerk 
Petition for ii hearing. 
=P 
ln the Supreme Court of the Territory of Dakota October 
‘Term, ISS6 
ANDREW PETERS, Kespondent, ) 
J. M. Norru, Appellant. — $ 
Your petitioner respectfully represents to the court that the above- 
entitled action Is one involving a large amount of money, to wit, ten 
thousand dollars: that said action “also Involves questions of law 
and practice presenied for the first time to the SUpre me court of this 
‘Territory - that said matters were argued at the present term of said 
court at Deadwood; that only an hour and a quarter was allowed 
the parties on cither side to present the questions Involved to said 
court; that the time was so limited that said matters could be but 
io 


partially argued and could not fairly be presented In such a limited 

time to the court; that the court was divided upon the questions 

involved, three of the judges being for aflirmance and two for rever- 

sal; that the questions are of great interest to the bar of this Ter- 

ritory and of reat and nec SSury value, because, as Vour jx titloner 
represents, if this judgment is attirmed it will overturn the 

Ne) preset practice itl regard LO attachments anid claims sued 
upon by creditors. 

And your petitioner further states that he is informed by the 
clerk of the Supreme court that the remittitur in this action has been 
returned to the clerk of the court of Lincoln county. Your petitiones 
therefore asks that the remittitur from said court to the district court 
of Lincoln county may be recalled, and that a rehearing be ordered 
1) this action 

KENNEDY BROS. & 
C. H. WINSOR, r 


lif 1 | cil i> , 
4 ; _ ea, ; sé fifi ; 
J “re 


In the Supreme Court of the Territorv of Dakota Oetober 
| i . 
erm, ISS6, 


AXDREW Prters, Respondent, 


+ 


J. M. Nortu, Appellant. j 


Please take notice that the appellant will at the place of holding 
the supreme court, at the city of Bismarck, the capital of said Terri- 


ae 


- 


»>- 
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tory of said Territory, at ten o’clock in the forenoon of Monday be- 
fore the first Tuesday in February, 1887, said day being the last day 
of the October term of said court, move the said court fora rehearing 
in the above-entitled action. 
KENNEDY BROS. & 
C. H. WINSOR, 
| Alt’ys for A pp. lant. 
To J. W. Taylor, Esq., att’y for respondent. 


(Indorsed:) In the supreme court of the Territory of Dakota. 
Andrew Peters against J. M. North. Filed this 18th day of Decem- 
ber, A. D. 1886. James A. Haight, clerk. Petition and notice. 


Personal service of the within petition and notice by delivery to 
me, at Canton, D. T., on this day, of a true, full, and perfect copy 
thereof is hereby admitted. 

Dated at Canton, D. T., this Ist day of Deec., A. D. 1886. 

J. W. TAYLOR, 
Attorney for Respond nf 


ie nedy Dros. \\a © I. Winsor, attorneys for def’t, Sioux Falls, DT 


In) the Supreme (Court of Dakota ‘Territory. Feb'y Term, ISS7 


ANDREW PETERS, Respondent, ) 


aot 
fe] | 


Junius M. Nortu, Appellant. J 


On the application in open court of the appellant above named 
an appeal to the Supreme Court of the United States is allowed in 
this action, and it is further ordered that the appellant file a bond 
on such appeal in the sum of $1,000, and that upon the filing of 
such bond with the clerk of this court that the citation be issued, 
and that appellant have SiXty days from the date of filing this ord r 
to file such bond. 

by the court: 

BARTLETT TRIPP, 
Ch, ief Justice 


(Indorsed :) Peters, res., vs. North, ap'l. Order allowing appeal. 
Filed this 11th day of February, A. D. 1887. James A. Haight, 


Anprew Perens, Plaintiff and Respondent, ) 


Us > 


J. M. Noxru, Defendant and Appellant. $ 


To the supreme court of Dakota Territory; 

Whereas, on the ninth day of October, A. D. 1886, the above-named 
respondent recovered a judgment in this court against the appellant 
aflirming a judgment in the district court of the fourth judicial dis- 
trict of Dakota Territory in and for the county of Lineoln. deeree- 
ing a perpetual injunction against the appellant; and whereas the 


GS I \" Wael rt . - {NDR BEW PETERS 


said supreme cour f Dakota O! bidi, yf 
| 

February, ISS/, a oW an appeal tothe Supreme Court of the ly ited 

States and order that the appellant furnish a bond on said appeal 

within sixtv davs from said February I|lth.in the sum of e thou 


sand dollars 
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OLIVER C. WYMAN. 


: ‘yt 


Subsertbed and sworn to before me this 2ilst dav of Mareh. 1SS7 


Lon > Wils rT) and |) \\ Thompson, being = ¢ verally sworn, cach 


] : a } | 7 . aa , ] re . , * Ff 
for himself says that he is a resident and freeholder of the eounty 


abilities. exclusive of all 


mt Lineoln and Te rritory Oo] Dakota. and thai hic Is Wortil the Suth 
of two thousand doll li; 
property exempt from levy and sale on execution. 

LON. KE. WILSON. 

Db. W. THOMPSON. 


ars over lis di bts and 


J. M. NORTH VS. ANDREW PETERS ()') 


Subseribed and sworn to before me this 24th day of March, A. D. 
1SS7. 
C. B. KENNEDY, = [seac.] 


j 
Notary Public. 


(Indorsed:) In the supreme court, Territory of Dakota. Andrew 
Peters, respondent and plaintil, agaist J M. North, defendant and 
appellant. Filed March OU, ISS; James A. Haight, clerk, by 
Isuac Ross, deputy. 


Ot In the Supreme Court of the Territory of Dakota. October 
Term, 1556 


ANDREW PETERS, Respondent, ) 
J.M. Norrn, Appellant. — } 
(Minute os Bente ved (ii th, - pifadi 7 oft this Supre hhie (in vr} 


October Sth. Counsel answers for argument. 
tober 7th. The argument is begun; C. B. Kennedy, Esq., and 
C. H. Winsor, Esq., arguing for the appellant 
and J. W. Tavlor, Esq., arguing for respondent; 
Tripp, chief justice, having been of counsel, not 
sitting in thre Cuse, 
The argument is resumed; J. W. Taylor, Esq., con- 


oe 


: tinuing for the respondent and C. b. Kennedy, 
k’sq., closing for appellant. 
October ‘th. The court hands down its judgment, affirming the 


judgment of the district court, Franeis and 
Church, JJ., dissenting and Tripp, C. J., not sit- 
ting. 

A motion being presented to the court by C. B. Ken- 
nedy, Esq., on behalf of appellant, for a stay of 
remittitur for the sake of a rehearing, the court 
orders that the motion be, and the same is li reby, 
denied 

1SS7. 

Sist. A motion to recall the remittitur was presented to 
the court by C. Winsor, sq on br half of the 
appellant. 

February Sth. The court orders that the motion for a reargument 
of this cause be, and the same is hereby, denied. 

February lith. The court hands down and files with the clerk its 
| order allowing an appeal to the United States 

Supreme Court 


January 
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OH] [Endorsed :] Supreme Court U.S. 1888, Oct’r term. No. 
790. J. M. North, app’t, vs. Andrew Peters. Stipulation of 
counsel and addition to record. 
[Stamped :| Office Supreme Court U.S. Filed Apr. 22, 1889. 
James H. McKenney, clerk. 


(2 TERRITORY OF DAKOTA, | 
County of Minnehaha, | 


As 


C. Il. Winsor, being duly sworn, says he is one of the attorneys 
for the appellant in an appeal now taken to the Supreme Court of 
the United States from the supreme court of the Territory of Dakota, 
In Which Andrew Peters is the respondent and J. M. North is the 
appellant; that the value of the matter in dispute in said ae- 
tion. exclusive of costs, exceeds the sum of five thousand dollars 
(85.000) 


C. H. WINSOR. 


Subseribed and sworn to before me this 27th day of August, A. D. 


ISS; 


. KE. W. Harvey, Notary Public, D tn. | 
Kk. W. HARVEY, 
Notary Public, D. T. 
63 And the appellant assigns for error in the Supreme Court 


of the United States and reli S Upon the same the following 
assignment: 
|. The supreme court of the Territory erred in affirming the rul- 
ing of the district court In allowing a temporary Injunction and 
making a mandatory order requiring the defendant to deliver and 


— 


turn over to the plaintiff the goods and property levied upon. 

II. The supreme court erred in atlirming the ruling of the district 
court of Lineoln county, D.'T., in overruling the défendant’s motion 
to direct a verdict for the defendant 

[1]. The supreme court of the Territory erred in aflirming the 
ruling of the district court in overruling the first division of de- 
fendant’s motion to direet a verdict of the Jury for the defendant 
for the reason that there was no evidence adduced that any pre- 
tended. informal, or unauthorized writs of attachment had been is- 
sued or were about to be issued 

IV. The supreme court of the Territory erred in affirming the 
ruling of the district court in overruling the second division of de- 


-~ 


fendant’s motion to direct a verdict for the defendant for the reason 
that there was ho evid nee that the defendant had levied excessively 
Upon any prop rey, or that he was atte mpting to vex or Annoy the 
plaintiff, or that he was acting maliciously or collusively with any 
person to oppress the plaintiff 
V. The supreme court of the Territory erred in affirming the 
ruling of the district court in overruling the defendant’s oral 
64 motion to direct a verdict and dismiss the complaint for the 
reason that no evicd nee had Deen introduced showing collu- 
sion or fraud on the part of the defendant toward the plaintiff. 


‘ 
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trial tending to shew that the warrants of attachment under 
byt) which the defendant acted were either pretended or void. 
AV. The supreme court of the Territory erred in aflirming 
7 rict court in finding the fourth finding of fact 
for the reason that there was no evidence adduced to sustain the 


AVI. The supreme court of the Territory erred in affirming the 
ruling of the district court in making and ordering the second con- 
clusion of law, as it was contrary to the faets found. 

ANVIL. ‘The supreme court of the Territory erred in affirming the 
ruling of the district court in ordering that judgment be entered for 
1) iff, as prayed in the compiatnt. 

AVIII. The supreme court of the Territory erred in affirming the 
ruling of the district court in rendering a judgment and decree of 
petual injunction for the plaintiff. 

AIX. The supreme court of the Territory erred in not reversing 
the judgment ot the district court for failure to find on all the issues 


he Territory erred in not reversing 
the judgment of the district court for failure to find whether or not 
| had a plain, speedy, and adequate remedy at law. 
t of the Territory erred in aflirming the 
rt in overruling the defendant's motion for 
a new trial made after the findings of fact and conclusions of law 
were recorded. 
AAI. The supreme court of the Territory erred in failing 
O4 to reverse the judgment of the district court for omitting to 
find whether said action would prevent a multiplicity of suits. 
NAIL. The supreme court of the Territory erred in not reversing 
aid action for the reason that the district court failed to find 
whether or not the plaintiff could get adequate relief and pecuniary 
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XXIV. The supreme court of the Territory erred in not reversing 
the — district court for failure to tind whether or not it would be 


cxtrel ely dithcult to aseert t r:mount of consideration which 
would atford adequate relief in an action at law by the plaintifl 
nst the defendant. 

X XV. The supreme court of the Territory erred for affirming the 
ruling of the district court in refusing to find that the plaintifl was 


I ‘hase r irom Lut doin rood faith. 
XXVI. The supreme court of the Territory erred in refusing to 


} ‘ } . . " * . é . 
reverse the judgment of the district court for the reason that the 
» . , ’ ‘ 7 ° . se : 
findings of fact of the district court do not disturb the conclusions 


XXVII. The supreme court of the Territory erred in refusing to 
reverse the judgment of the district court for making and finding 
additional findings of fact and conclusions of law after judgment 
had been entered for several months 

XXVIII. The supreme court of the Territory erred in refusing to 
reverse the judgment for the reason that the first additional find- 
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ing of fact was in conflict with the facts already found and there 
was no evidence to support it. 
XXIX. The supreme court of the Territory erred in re- 
6S fusing to reverse the judgment for the reason that the third 
additional finding of fact was 1n conflict with the facts already 
found and there was no evidence to support it. 

XXX. The supreme court of the Territory erred in refusing to 
reverse the judgment of the district court for making the first and 
second additional conclusions of law, there being no findings of fact 
Lo support them or either of them, they being in conflict with the 
Issues made by the pleadings. 

XXXII. Thesupreme court of the Territory erred if not reversing 
the judgment of the district court for the reason that said judgment 
was not supported by the findings of fact, and the facts found show 
that the defendant (appellant) was a sheriff acting in the line of his 
duty without any malice, collusion, or fraud, and that he is not a 
proper or necessary party to this action, and the court, in rendering 
judgement and decree against him in the absence of the proper par- 
tise, namely, the creditors, plaintiffs in the warrants of attachment 
and attachment proceedings, had no jurisdiction, and the facts show 
that the plaintiff had a plain, speedy, and adequate remedy at law. 

AXXIIL. The supreme court of the Territory erred in affirming 
the judgment of the district court. 


(,‘) Copy 
In the Supreme Court of Dakota Territory. 
AnprREW Perers, Plaintiff and Respondent, ) 


Juttus M. Nortrn, Defendant and Appellant. J 


Whereas, on the ninth day of October, A. D. LSS6, the above- 
named respondent recovered a judgment in this court against the 
appellant affirming a judgment in the district court of the fourth 
judicial district of Dakota Territory in and for the coanty of Lin- 
coln, decreeing a perpetual injunction against the appellant; and 
whereas the said supreme court of Dakota Territory did, on the 
lith day of February, 1557, allow an appeal to the Supreme Court 
of the United States and order that the appellant furnish a bond on 
said appeal within sixty days from said February 11th in the sum 
of one thousand dollars 

Now, therefore, we do hereby undertake that the said Julius M. 
North, appellant, will pay all costs and damages that may be 
awarded against him on said appeal or in case there should be a 
dismissal thereof, not exceeding the sum of one thousand dollars. 

JULIUS M. NORTH. 
JOHN V. FARWELL. 
OLIVER C. WYMAN. 
LON E. WILSON. 
D. W. THONPSON, 


~ 


~t 


J. M. NORTH Vs. ANDREW PETERS. 


70 STATE OF ILLINOIS, | 
County of Cook. 


“ Py) . 


John V. Farwell, being severally sworn, each for himself says 
that he is a resident and freeholder of the counLY of Cook and 
State of Ill., and that he is worth the sum of two thousand dollars 
over his debts and liabilities, exclusive of all property exempt from 
levy and sale on execution 


JOHN V. FARWELL 


Subscribed and sworn to before me this 19th day of March, 1887 
| NOTARIAL SEAL. | JAMES B. GASCOINE, 
Notary Public. 


7] STATE OF MINNESOTA, 
County of HT pnepin, } 


Oliver C. Wyman, being severally sworn, each for himself says 
that - is a resident and freeholder of the county of Hennepin and 
State of Minnesota, and th. it he is worth the sum of two thousand 
dollars over his debts and liabilities, exclusive of all property exempt 
trom levy and sale on execution 


OLIVER C. WYMAN. 


Subscribed and sworn to before me this 21st day of March, 1887 
[NOTARIAL SEAL. | —— 


~ | 


to 


TERRITORY OF DAKOTA, | 
County of Lincoln, ' ’ 


Lon. Ek. Wilson and D. W. Thonpson, being severally sworn, each 
for himself says that he is a resident and freeholder of the county of 
Lincoln and Territory of Dakota, and that he is worth the sum of 
two thousand dollars over. his debts and liabilities, exclusive of all 
property exempt from levy and sale on execution. 

LON. E. WILSON. 
D. W. THONPSON. 


Subseribed and sworn to before me this 24th day of March, A. D. 

ISS7 
[NOTARIAL SEAL. |] C. Bb. KENNEDY, 
Notary Public. 

72! [Endorsed :} In the supreme court, Territory of Dakota 

Andrew Peters, respondent, plaintiff, against J. M North, 
defendant, appellant. Filed March 50, 1887. James A. Haight, 
clerk, by Isaac Ross, deputy. C. B Kennedy and C. H. Winsor, 
attorneys, 


70 Supreme Court, Territory of Dakota. 


- 


l, ‘ HH. C. Young, ¢ ‘le rk of the supreme court of the Te rritory of 
Dakota. do her by certify the foregoing to be a full, true. and com- 
plete copy of the appeal bond in the case of Andrew Peters, plaintiff 
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and respondent, vs. Julius M. North, defendant and appellant, as the 
same now remains on file In my othice 

Witness my hand and seal, at Yankton, D. _ this 20th day of 
October. A. 1). ISS, 


~ al Supre ne { yur 1) te | 
. 


J. H. C. YOUNG, 


’ . ere . . 
{ , ig No y7"4 i” f {ji f (ji thie. Ti rrilory ‘af Dakota 


[Endorsed:] Sup. court U.S. 1887, Oct’r term. No. 1116. J. 
M. North, app't, vs. Andrew Peters. Certified copy of appeai bond. 
[Stamped :! Office Supreme Court U.S. Filed Oct. 28, 1857. 


James H. Mchkenney, clerk 


‘ 


THe UNITED STATES OF AMERICA, | 
Territory at Dakot 7 | 


~] 


To Andrew Peters and his attorney, J. W. Taylor, Greeting 


~“ 

You are her by cited and admonished to be and appear at a Su- 
preme Court of the United States, to b holden at Washington on 
the second Monday of October next, pursuant to an appeal allowed 
by the supreme court of the Territory of Dakota at the February 
term, 15857, the ‘2 tition for which and allowance of -as filed in the 
clerk's office of the supreme court of the Territory of Dakota, wherein 
J.M. North is appellantand you are respondent, to show cause, If any 
there be, why the Judgment rendered against the said appellant, as 
in said petition for appeal and order allowing said appeal mentioned, 
should not be correeted and whiy Spree L\ justice should not be done 

to the parties in that behalf 
(i Witness the Honorable Bartlett Tripp, chief justice of the 
supreme court of the ‘Territory of Dakota, this 20th day of 
May,in the year of our Lord one thousand eight hundred and 
civlty-seven 


— te 


[Seal Supreme Court of Dakota Territory. ] 
J. H. C. YOUNG, 


Clerk of the Supreme Court of Dakota Territory. 


| Written on margin:]| 259. 1116 
[Stamped :] Office Supreme Court U.S. Filed Oct. 21, 1887. 
James IL. Mehkenney, clerk. 


Terrirorny or DaKkora, | 
County ot Paine ln. j 


l, Burrel B. Wright, sheriff of Lincoln county, Dakota, do hereby 
eertifv that the within eitation was placed in my hands for service 
on the Sd day of June, A. D. ISS7, and on the sam: dav, at the city 
of Canton, Lincoln county, Dakota, | served the same personally on 
the plaintil, respondent, Andrew Peters, by delivering to and leav- 
a lan , a ea: Bie ee er Es ee yn ee 
ing with J. W. Taylor, lis att’y of record, a true copy thereof; and 
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I also, at the same time and piace, served the within citation on J. 
W. ‘Taylor, well known to me to be the same party therein named, 
by delivering to and leaving with him a true copy thereof. 
B. B. WRIGHT, 
Sheriff of Lincoln Co., D. T. 


a EEA LANE TASER 60 
Copy = SOS S 66 6G OS SOOO OO GOOG 25 
PE IOIIID erce:nsiens tsnctliieesipaliiihiiaian 10 
95 
76 | Endorsed :] Supreme Court U. S. 1887, October term. 


No. 1116. J. M. North, app’t, vs. Andrew Peters. Citation. 
[Stamped :] Office Supreme Court U. 8S. Filed Oct. 21, 1887. 
James H. McKenney, clerk. 
Endorsed on cover: Dakota Ter'ty supreme court. No. 148. J. 
M. North, appellant, vs. Andrew Peters. Filed October 6, 1887. 
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IN THE SUPREME COURT 


UNITED STATES. 


J. M. NORTH, APPELLANT. 


ANDREW PE} APPELLEI 


APPELLANT. 


FRED B. DODGE, sunsel for Appellant. 


Octoner Terma, 1890. 


IN THE SUPREME COURT 


OF THI 


UNITED STATES. 


J. M. NORTH, Appre.eant. 


ANDREW PETERS, AprEeLer. 


THE SUPREME COURT OF THE TERRITORY OF 


APPEAL .-FROM 
DAKOTA, 


STATEMENT OF CASE 


i the District Court of the 


Dakota. in Nove ruby f ISS5. to 
I ' 


jaracter, requiring the surrend 


hich J. M. North. as sheriff 


lL upon as the property 


This suit was brought bv A) 
ce . oe 
th) Judi al District of the iz r} 
obtain an injunction, mandatory 
‘ = ' , — . 
a stock OF general mnere 
i Viet 
o certain warrants of attach- 


Al ‘oln County, Dak ita. had 
f P. M. Lund & Co., under and pursuant 1 
inst the property of said Lund & Co. 


ri 
> 
i ci 


ment sued out of said cout ) 
' 


irt was asked to exercise It 


‘er 
' ; | 
Phi Cheeks 


extraordinary remedy uy 


itv jurisdiction and grant an 


¢ grounds stated in the amended 


, 
+ i ; 
MOTI Lie’ iOl 


{ 4 
l. That plaintiff was, a d since November 13th. 1883. had been the 
| lue of 810,000.00, being and 


‘ stock of mercehandise e VAIN 
: P. M. Lund & Co..in Canton, D. 


28 ; 
Liipuaint: 


. (Ree. 9 
2. That on November , 
pretended and informal Writs of Attachment agau 
P. M. Lund & Co., and ibout to issue many more such writs for the 
rpose of vexing and annoying pla (Ree. 9. 
Sherif? of said County (the sole defendant 


5. hat J. M. North, th 
in the action), had maliciously and excessively levied said writs, and 


e Cuppet, Clerk of said Court, issued 
ist the property of 


tl 
<n 


NORTH Vs. ANDREW PETERS. 


threatened to levy many more, and had fallen into a conspiracy with 
divers persons to vex, annoy, oppress and defraud the plarmtill. Ree), 

4. That the property seized was purchased tor the current season, 
and Is ota perishable nature: thint he lad to borrow SOE TOneYy in or- 
der to make the purchase, and that he depends on his sales to repay the 
Silliie, That he Is ith) ola byecdda. ink il family partly dependent (>t), hrm 
for support, and that unless the sheriff be restrained, irreparable injury 
and damage will result to him Rec, Ok 10 

, That he fears that he will not be able togive the bonds required Lo 
retake said property; that the Sheriffs official bond is inadequate to 
afford him prover tion. and that if he be not allowed to pursue his busi- 
ness peaceably, the injury cannot be amply compensated In damages 
(Rec. 10). 

6. That the goods are in a wooden building. and that unless he has 
J Mosse <ston thereof the iisuranee Con) nies will decline to CAUrry istr- 
ance thereon. (Ree. 11 

The defendant yy his answer traversed all these averments « xcept the 
averment that he had levied upon the property desertbed. In regard 
thereto he alleged: That he had received certain specified Writs of At- 
tachment direeted to him as Sheriff of Lincoln County, wherein he was 


’ 


required to attach and safely keep the property of Lund & Co. and that 
he had under and by virtue of these writs levied upon said property as 
the property of Lund & Co., and further, that it was In faet the property 
of Lund & Co... and had been transterred to the plaintiti (Peters) by a 
pretended and fraudulent sale, made forthe purpose of putting it beyond 
the I" ach (>| creditors Phidbie d as pi rintills 11) sata Warrants obattac Lyrae hit. 
(Reeord, 14, 15,16 & 17 

Upon the complaint and aflidavits a temporary injunction was granted 
over the objection of the defendant in the action, Ree. 21, Orig. 19. 20 


, 


ry ° y . ’ , : 
T s} " " ‘ey | yay ‘ + *)) ' + } ' : i yy 
hae Cituls¢ CrLiyic ()]) | ] (rindi “At m Ee bifid tern (>) Liie Court hele “at 4 ctiin 


ton in February, S85, and one question of tact, viz: whether the sale 
and transter trom Lund & Co. to Peters was as to the creditors of Lund 
& Co. fraudulent, was by order of the Court submitted to a jurv. The 
jury found for the plaimtifl Ree, o2, Orig. 45, also Ree. 25, Orig. 21 

At the trial the plaiatiil STPUCK from his « yiplaint all averments 


, 
‘ * i 


, . :, . . , , 
respecting the animus of tive (if fendant. so that at the Close oft the Lest]- 


} is C. on. |) Seon Benge ' } 
mony. all elaim of trand. coercion. collusion Oppresspon A had been 
. : ‘ ] ? 4 &- - r+) +4] 4» - ; 7 
eliminate ad trom the Ciise, (hhec. ob, Orie. of, Oth tindine of tact. also 

. 

Rev IS. Orig. 1() 
Phe detendant in the action upon the theory that these averments 
; : - ir 4s +] + +} ‘ . 4 ; 

were JUTISC ictional, and that the court was without power to enter, as 


against him, a decree without It appeared he had been guilty of mis- 
conduet as alleged, asked at the close of the testimony a dismissal of the 
complaint and action, This i} otion the Court denied. i Ree. 4s Orig. 


10, also Ree, 25, 24, Orig. 21 
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The verdict of the jury was treated as advisory merely, and the court 


having thereby enlightened its cons 


that the sale on Lund’s part was fraudulent, but that 
and further found that “no evidence was 


no knowledge of his purpose:” 


ience, found as a matterof fact. that 
Peters “had 


adduced that the plaintiff (Peters) would sufler any irreparable injury 


in) cohsequence of the seizure by the 


sheriff of said property.” 


The court, nevertheless, directed that the injunction be made perpetual. 


(Ree. 55-6-7, Orig. 31-2, also Rec. 4 
This was 
8, Orig. 52-3.) 

A motion for a new trial was duly 


at nied. 


Thereupon 


55. Orig. 44.) 


accordingly done by judgment regularly entered. 


¢p™= 
' Rec. vin 


made,and same was after argument 


nearly six months after rendition of its judgment—upon 


application of the plaintiff, the court made addittonal findings of fact 


} e 1 ry Lied 
and conelusions of law. The court 


purchase by Peters ineluded The 


(‘o.. also that at the time of the setz 


profitable business asa retail merch 
that it would be extrem: ly ditheult 
sation Which would afford plainti 
necessary to restrain the acts threat 
prevent a multiplicity of such judi 
boot) 
An appeal was taken to the Supr 
all the errors herein assigned and m 
Rec. 60, O1-2-8, Orig. 49, © 
The cLpoy? al Wiis argued in fore 1 
ISS6. 
atlirmance, Frances and Church, JJ 
Ing acted as attorney. for the 
stood 5 to 2 for athrmance. 
The supre Ine Court han l¢ d down 
support or explanation of its judg 
The questions here presented and 


1. The absence of a proper parts 


roenter a decree as against the defen 


interference, 
3. The want of power inthe Dist 
by additional findings made long ti 
I. The msulli t ric\ ofrtne achat 
judgment. 
5. The presence of a plain. 


On October Uth tollowing, th: 


’ 
iit c. 0: 


ind among other things that the 


; 
; ' ' 


**% . 


cout will of the business of Lund & 


ire be (Peters) “was conducting a 
int. and concluded as matter of law 
to ascertain the amount of compen- 
adequate relief.” also that “it was 
ned to be done by the detendant to 
il proceedings.” (Ree. o4-5, Orig. 
me Court of the Territory by which 


thers were presented for review. 


i “upreme Court (ot) October ith 


vuart handed down a judgment of 
dissenting, and Tripp, C. J., hav- 
tif below, not sitting. The court 


) Orig. De. 

ho Opinion, and gave no reasons In 
nt of aflirmance. 

discuss¢ d are. 

detendant: and Want of jurisdi tion 


+ ‘ 
rise named. 


nd or established to warrant equitable 


rict Court to cure its judicial errors 


r judgment. 


* 


ional findings to aid or support the 


adequate and complete remedy of law. 
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[t was error after judgment entered to make additional tindings of fact 


and law in order to cure substantial errors committed by the Court, and 


to supply jurisdictional ground for support of its judgment. 
In adopting and Tak ingetleet to the findings SO made the said Supreme 


Court erred. 
Vi 


The first additional finding of fact was erroneous in this. that it was 


‘ . . . . z — as ‘ , ; - . . . 
Hot respobhsive to anv isstte raised in thi pleadings, and as a pretnise ol 
“ae 
ract is LTah pee rlect anal lhe miipuiete, 


The Supreme Court erred in adopting it and in giving it effeet. 


The third additional tinding of fact was erroroneous in this. that it 
mw eontiitwt with the hhabhgvs previi “iV mn ide. aud inconsistent. and 


Was not sul norted OV anv eVvidenes hiuced pron Lie trial. and Is ii 


The Supreme Court erred in adopting and giving etlect thereto. 


rye me ft . . . , . , ’ 
Phe tirst additional econelusion of law was erroneous in this, that there 


i ; i 
} : . . e 
Were ho fThadings of kict to support tT; ana turther. in that 1t does not 
, > , , > . , , > . 
state a suttictent turisadict nai ground for equitable tnterterence. 
: 


The said Supreme Court ern d in adopting and giving effect to said 


The second additional conclusion of law was erroneous in this. that it 


did not follow trom. and was not supported by anv findings of fact. and 


was not warranted by auv admission. nor by anv issue ratsed in the 
phir iil} 12> 
The said Supreme Court erred in adopting and giving effect thereto. 


The Ty rritorial Suprem (Court i Pred : a sf reversing thy judgment of 


the District Court, it appearing that the plaintiff (Appellee) had a plain, 


adequate and com] lete re nedy at law. there having heen no evidence 


a 


adduced at the trial that he would suffer any irreparable injury. 


The motion to dismiss the complaint made by appellant (defendant 
below Bit thre Clos tr the tes phen) ss1g tL or error | and again 
after verdict (assignt I error [].) s] | ive been granted : 

There was no proper pat cli f reco) iwainst whom the 
court had jurisdiction to proceed. 

The plaimtifl below sought 1 =t t lefendant for aets done 
and threatened by him vw I capacity as sherri oft the 
county of Lincoln, and und bn \ t certain warrants ot 
attachment directed to hi i rd fact, Orig. ol 

A public ministerial of t*! hot bel am port to an action for 
an injunction to restrain the Ldygment or other process 
of a court. lf so ma ho decree Lite pore st fii 

Stout Ve Ni 1 a Vort - » Fegt 

Edney vs. King, 4 Ived. Ey. 465-474 

Lacka Curtis, O Tred. kg. 199-201 

Hou hoster, 122 1 a. 976.975 

Nr, rs, Forsyth, 14 2 St. 07 

Ixhton vrs. Pa fa 338 

Olin I] L100 O8-242 

Allen vs. Medill, 14 Ohio 446-154 

Montgom: Whitworth, 1 Tenn. Ch. 174-176 
Ploomstes Brien, 2 Te f can 

Holmes ra. © rt. &. G V.d. By.) 79-80 
Daniels Chancery P ( / a 20. 
High on Tl Sec. LodaT 

Hillard on In s Poo 

The defendant below had bysate terest em stubject mattero 
the suit With as much propriet rh Clerk who issued the 
writs, or the Court trom wh 1 the writs we sstuiecd., have been mace 
parties Olin vs. Hunezertord ‘“t 

A decree in equity prod sits eth \ trolling the course of the 
person not by controlling a Cour iw, Orany part ofits machinerv Step 
hens vs. Forsyth, supra It operates upon t flicer through the parts 
who has the right to control his act mut may be executed upon th 
otheer as Upon Uni other gevent « t tha rty. Monty ery Vs Wohpitwe rth 
supra If noone is brought before the Court but the Sheriff. a mere 
formal party, who has not the slightest Interest In the subject matter of 
the suit, the Court is not at liberty to pass upon the questions proposed. 
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All persons materially interested in the subject matter of the suit 
must be made parties. Without necessary parties the Court cannot pass 
won decree, 


Story s heguity Pleadi ie. Be. 
Shi AE rs Ba ‘ONES, le Hou rd, LSO-1L4O., 


Barney a. Balti if °.0 Wallace. ~SU-ISG 


To the rule that the officer is not a proper party an exception is al- 
lowed in cases where it is charged that he is acting maliciously with in- 
tent to lnjure the defen lant, or collusive I\ with the creditors to defraud 
the defendant, or is an active agent in the commission of a fraud upon 


the detendant. In such case he is a proper party. 


Hiah on Injunctions. See. 1551. 
Olin va. Hungerford, 10 Ohio 268-273. 
Allen va. Medill, 14 Ohio 446-454. 


The complaint in the case at bar was drawn to fit the exception, and 
on its faee gave the court in this particular jurisdiction. It charged 
that the writs under which the defendant acted were irregular and pre- 
tended, that he had and was about to make an excessive levy, that he 
Was acting maliciously and in collusion, and with intent to vex, injure 
and annoy plaintiff. These averments formed a breast work against a 
demurrer for defect of parties. 

At the trial “all the allegations of fraud, malice, Opprgssion and col- 


lusion on the part of the defendant were stricken from #blaintitfs com- 


plaint on motion o' plaintiffs attorney.” Rec. 48. Orig. 40 and Ree. 53. 
Orig. 44, 6th finding of fact.) At the close of the testimony defendant 


f tllecl te attention aD the Court to the failure of the plaintifl to estab- 
lish ly any evidence whatsoever. cihy of the matters thus charged, ana 
on the ground of total failure of proof in these particulars, asked that 
the Court dismiss the complaint and direct a verdict. This motion the 


Court denied, and an exception was taken and allowed. (Ree. 48, Orig. 

Atter verdict upon the question of fact submitted to a jury Appellant 
Defendant below) tiled and submitted to the Court a formal motion in 
Writing foran order dismissing the temporary injunction and the com- 
plaint and action, for the reason among others, “That there is an entire 
absence from the record of the proper parties defendant”. (See record 
23, 24. Orig. 21, subdivision Vi of motion & Ree. 52). This motion the 
Court denied, and an exception was duly taken and allowed. (Ree. 35- 
52, Orig. 3O-44. 

The Court erred in denying these several motions to dismiss. What- 
ever might be its conclusion respecting the plaintiffs ownership of the 


— 
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property levie lL upon, and his right to peaceable undisturbed possession 
thereof, it Wiis apryparerl the ree Wils 1) pares lth Dhiterest by hore the Court 
as defendant, and no party over whom it had jurisdiction, and against 
Whom it could enter a decree 

That the Court likewise erred (Assignment of Error 11) in denving 

appellants motion to dismiss founded on the absence of any evidence tend- ’ i 
ing to prove that plarntif? would suffer irreparable injury by reason of ' 
the lew Ree. PA, Orig. 21. Sub. V1 of motion to dismiss) elearls Appears —— 


wom the subsequent finding “that no evidence was adduced that the 
plaintitl would sufler anv irreparable MurV TN Consequence ol the selz- r 


ure by the Sheri Oriv. 52-44. 7th tind- 


— 
oe 
— 
— 
“a 
— 
a 
_ 
— 
= 


ing oft tact 


At the trial the Court submitted to a jurv a sinele question of faet. 


viz: Ownership ot the property attached. Phe jury returned a verdict 


“tor the plaimtil on ill the issues i Zeta, Orde’ Zl-o 

The Court. however, treated the ver diet isn a verdict in tavor of thi 
platnatifl LE proud ai “ilisbaitted It. or, Uri >| lsc as hit 
ith) adv ary Ver] bre ie re bomeden, O00 yi 1 | | prcoey thie renalition 
of this verdict appell plaintitl below) mioved the Court for a decree 
in) tits nivel dct that the PLEULTRCT LOE toe Hii }) ry) | al Phereupon 
the Court Is Peepures Py tte hak tia HoCIVIT Procedure Tb Cases i>] 
trial by the Court, (Sees, 266-267. quoted on page 12 of this brief) made 
its tinicda of tact and Conelusions of \\ Lhe Court touncd a biicittes 


Property capek pore (4is There / hed The] vin hils 
Lunds) ¢ litors, ane to detraud said ereditors 
| | { { 1) i I { Lie at i bijm it? i | 


of Lund’s purpose in disposition of said goods 

Phat the defendant is. and at the tim =a 
sale ana transter w She tsnid Lincoln Counts 
That on the loth ane loth dave oj Noverber, ISS35. bie P 
the said defendant, as Sherif! ateresaid, levied upon 
the said) property as the property of said) Lund, the 
SiLtnie berg then up the Prossesslol oO the piatntitl 
under ana yy Virtue of certain warrants otf attachment 


- 


issued out of this Court at the suit of various creditors ‘ 


J. M. NORTH VS. ANDREW PETERS. q 


of said Lund, being the same warrants of attachment 
the enforcement of which against said property is 
sought to be enjorned In this action. 

6. That at the trial hy the jury of the question of 
fact as hereinbefore stated, all the allegations of fraud, 
: malice, oppression and collusion on the part of the de- 
lendant were stricken from plaintiffs complaint on mo- 
tion of plaintiff's attorney. 

— 7. That no evidence was adduced that the plaintiff 
would suffer any irreparable infary in consequence of 
the seizure by the Sheriff of said property. 

The Court found as Coneiuston or LAW: 

‘| liat the Vi reiet of thi yur heretofore rendered in 
this case on the question of fact as herein stated, 1s 
but an advisory verdict, and should be received and 
accepted only as such by the Court in determining the 
Issues in) this aetion. Lonel r the pleadings and proots 

therein the plaimtil is entitled to the re lief demanded 
wal in the complaint; that the preliminary injunction 
heretofore issued should be made perpetual and final 
In accordancewith the prayer of the plaintiffs petition, 
let judgment be entered accordingly. 


oe 


To the findings and conclusion of the Court exceptions were duly 
taken and allowed, and as well to the total failure ofthe Court to find on 


. } ’ > “+> ™ on pa 
material issues essential to a judgment. Ree. 58-55, Orig. 35-45. ) 


It is obvious that the findings of fact do not support the conclusion 

~ Or iiW \asiviin Lit ol hort iT [Il 
ie lrreparable injurv, that is, injury that could not be repaired or atoned 
for in an action at law, was the sole ground upon which the Court could 


' . . . . . 7 > 
acquire or take jurisdiction of the suleect matter of the action 


Lewis Le Com M8, 2.) Will, 1WioH-4,0 
Hipp cs. Babin, 19 How 271-278 


| Ay / wa Lt ta, hkhhi ah ' ‘. 11) / > WS-905, 
rae ' @ 3 - : 


This was the ground of jurisdiction set forth in the complaint upon 


which the praver for equitable interference by injunction was based. 


If therefore the plaintitl in the action failed to adduce any evidence in 
support of his averments of irreparable injury, the Court-had no power 
in the premises but to vacate the temporary injunction and dismiss the 


complaint, 


We le (iii Ji rasd i ty hii at Cou is. Ser. 14 
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A party bringing an equitable action must maintain It on equitable 


erounds or tail. 
Mijn is fen child, 2 ke, jes \ ) 106 er NEY. 


ln the 7th finding of fact the Court under its hand solemnly declared 


that the plamtifl LL pocorn the trial adduced no evidence in proof of the aw r- 
ments of irreparable injury in his complaint contained. This recital 
made in the course of decision, and made and continued of record in the 
case, must be accepted as true, and if so any further question in the case 
is concluded. 

It is immeterial that the 7th finding of faet is, as such, imperfect, and 
not an ultimate conclusion of fuct, since under the system of express find- 
Ings adopted and required in the Dakota code, the absenee of a finding 


or failure to find on a material question at issue is fatal to the judgment. 


Duakot f Cviche ot { j if P (isd hil a Ne Ph 4. 
(quoted in} pruige |? oft this briet. 
Dale vs. Burleigh, 1 Dak. 218-226. 
Hlolt rs. Van Eps, 1 Dak. 198-212 
Uhlig va. Garrison, 2 Dak. 99-111 


LTT. 


At the time of the making and filing the above tindings. the court. as 
a concurrent aet, made and entered its decree, wherein it was adjudged 
that the injunetion be made perpetual, and that plaintiff have and 


recover his costs then taxed and allowed: to which defendant duly 


excepted, (Ree. 34, Orig. 82.) Judgment was thereupon duly entered 
and doeketed., Ree. 358. Orig. 33. 


lf is obvious that thie setion of the eourt in decreetng that the injune- 


tion be made perpetual was corain n judice. (Assignment ot Error 


IV.) 
ay 


At the time of the entering of the decree the court made an order giv- 
ing the defendant in the action until the 2d Tuesday in November, 
“being the first day of the term of this court at Sioux Falls in and for 
Minnehaha county,” within which to prepare and serve motion for a new 
trial and present bill of exceptions. (Ree. 59, Orig. 54.) 

A motion for a new trial founded on errors assigned was duly made, 
and the same was on December 2nd, IS85, argued and submitted. This 
motion the court took under advisement, and “after due consideration 
thereof,” the same was by order dated December 21st, 1885, denied. 


(Ree. pp. 4-4 Orig. 49-56. ) 


w/ 


< 
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Thereupon, and aqainat the objections of thi di fendant. and upon the motion 
and application of the plaintiff, thy, rourt found frets and conclusions of law in 
addition fe) threw heretotore found. ( Rec. 4. Orig. 45.) 


These were as follows, to-wit: 


1. That the purchase by plaintiff from P. M. Lund 
, of the goods and chattels mentioned in the compl; int 

) . 2 included the good will of the business heretofore car- 
ried on by said Lund under the name of P. M. Lund 

> WN Co, 

W 2. That the CONS] leration hor the said sale and 
transter from the said P. M. Lund to the plaintiff was 
the suin of ten *ecomtoclet three hundred and eighty 
dollars then and there paid by plaintiff to said Lund, 
and that said consideration Wiis fair ana adequate. 

>. Thatat the time of the seizure bv the defendant 
o~ of the soods and chi ittels mentioned in the comp ' so 


v/ ' ' plaintiff was in possessit mn thereof as 


' 


owner, conducting a profitable business as a. ret he: 
merchant. and that the acts and threatened acts of the 
defendant, under and by virtue of the said attachments 
mentioned and referred to in the pleading, would un- 
I -srestramed by the Court.) ecessarily destroy plain- 
tiffs said business, and deprive him of the probable 
profits that might be realized therefrom, and that 1t 
would be extremely difficult to ascertain or estimate 
the pecuniary detriment which the plaintiff? would 
<uffer. 

{1 That the said goods and chatteis mentioned in 
the complaint, and the plaintiffs said business com- 
prised his entire property and pecuniary resources, 


- o » that the defendant as 
Sheriff of Lincoln County <eized the said coods and 
. ae under and | tue of sundry warrants of at- 
tachment sued out against the property of P. M. Lund. 
That thie E ervead fey as such Sheriff then had in his 
hands many more such attachments against said Lund 
which he threatened tw le VV Upon the ssid goods 
—_~—> 


| 4 CONCLUSIONS OF LAW. 


|. That it would be extremely difficult to ascertain 
the amount of compensation which would afford the 
plaintit? adequate relief from the acts done and threat- 
ened to be done hy the defendant 

2. That it Is = to restrain the acts threat- 
ened to be done by the defendant to prevent a multi- 

7 plicity of such judicial proceedings. 

ao snat the plaititl is entitled to the reliet 

demanded in the complaint. (Ree. 54-5, Orig. 46.) 
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aiken and allowed. 


—— 
- 
. 
Fa 
— 


To these additional findings exceptions were | 


(Ree. 55, Orig. 46. ) 


The court was without power in the premises to make (long after the 


trial term, and nearly six months after the judgment) additional find- 


: ta , oe 
Ings in Support OF Its JuComent. (Assignment of error V.) 


It is conceded that courts have jurisdiction over their records to make , f 


them contorm to what was ae tunliv cone, that where the records do bet 


speak the truth as to what was done, the court ric amend them and : | 
make them conformable to the truth: and that as to defeets in matters ef / 
form, judgments may be corrected within a reasonable time after their 


rendition. 


The power above stated is the inherent common law power of the v/ 


, : 
Court. It isa power now generals defined by the practice acts, and 


decisions of the several states, and it is understood that this court will 


adopt the rules est tblished ana follow thy decisions of state courts in) 
matters of practice. 
The Dakota eode of Civil Procedure provide sas follows: 
sec, YO. L pon wat tr “al Old cy lie <tion of Tract by the 


Cfourt its decision mist be given mn writhnge nna filed 


with the clerk within thirty days after the cause Is 
submitted for decision. 


4", Aya. ln (iVilie t hae L dene Isporn the rTnaet- found 
andthe conclusions must be separately stated lucdy- 
. ° ’ , 5 * , 
ment upon the decistom must be entered accordingly. . 
| 
Lerisces Darl fey Coed, . | 3 4). é 
7 


’ 


With respect to these requirements the Territorial Supreme Court as 
t ’ 
y ’ 


early as ISc4 held: 


Ist That where a Judge in a cause tried by the Court fails to find on 
all the material issues, it is such error as will invalidate anv judgment —p 
rendered therem 

9nd Pha Court cannot atter prrandpentitne lit yu leornnne nt re (ype ly the Cils¢ “— 
and make an additional finding, “that would in legal etTeet be no less 
than setting aside the judgment and rendering a different one” | 


Dale vs. Burl ih, I Dak. 218-226. 


In the case cited the action was upon a promissory note. One of the 


averments of the answer was that the note was without consideration. 


Upon that issue the Court did not tind, and the judgment was for this 


reason reversed. 
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That a valid judgment cannot be rendered unless all the material 


Issues are passed on was also held in 
Holt vs. Van Eps, 1 Dak, 198-212. 


These decisions were subsequently followed and approved in Uhlig 
vs. Grarrison. 2 Dak. 90-111. 
These potnts of practice were solen deelared yy the Supreme Court 


| } 


ofthe Territory after arvument thereot . fit ther ad udieation Was nec- 


@s-airv th oraer to cleternitne the ¢ Wherern thev arose bhev thus 
1 " . " - . ’ . 

hecame rules of decision in that jurisdiction, and, until other or differ- 
, , - : a ae _ 

qt } iq’s Se cide area Phas a | ay (jererl oud aD bring rorce. Phe 

} ‘ 4% » | ' Tt ‘ ’ ) ’ I | , ’ iy ZY 1+) ’ . - 

fic f i} \ | phere mV gidpy C' peer (7; tif . nia GP] Thisal oOvurt eithel oOvVverruies 

(*] ritised lt niav ob that in the ~“' at bar the Perritorial supreme 


Court recognized in the District Court an inherent power to do what- 


ever it} t deem necessary in order to cure its errors and galvanize 
, ; ; a 4 i : : } 

Its ilfeless puddument, or, it vin he ‘Territorial Supreme Court 
thought the Tncings first mig Po sullictent to support thi judgment 


i~iil)s that prrerrna pote ‘| iflirmiane (* 


: ispoken and unwritte 

bpepearent that i Pheity i eorrectTons byeeng 1} Tit were 
1) hi HUE Stes iadice bhie ¢ not onive foun new icts, but 
vdopted Prihecipies oO i\\ i it rormel cle s DOT] 

With the entry he fina | t the jurisdiction of the Court 
i> ' Sa pol Leos I | thils Kes | é rel 


‘ 
\ . ) \ \ Hit i - | f ry pale f reetite | to A 
‘ a ~ | |} j . } 1) KOT) > =i] tj ittit ry 

. } t Via at (plies | rs rs diti¢ col dl hig ert powel 
j 

It should be noted that the bedi il findings here made were accom- 
‘ ‘ 4 j 1+] + 

‘ ; 
} i it) Lit) | it ‘| re iil it ' . ' ' t ; Although 

, , . 

the court, in setting the Dbiibol exeeop is, deciared theta to ty part of the 


] —— : , } ' . ° ‘ ‘ > . as 
judgment roll. Nor does it appear by or upon what authority they 


were made, whether upon evidence received at the trial and matter of 
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the prob ible effect thereon of the seizu 
goods seized, whether perishable, or p» 
or current 


Onilv from established tact 


re and levv; (2) the character of the 


uliarly adapted to the local trade 
season; (3) the plaintiff's eredit, stand 


ing. situation. Xe. 


t= regarding these matters, or matters of like 
} nil Y tone rf ‘ } er leaeity ' 
eifect, could the Court conclude that the business of the plaintiff was 
; . 
ww about to be ruined 


a a : — 12 1 Bsn on HO 
and tTiat the wyury sutfered Wotllad be irreparanie, 
3 *¥ . ‘ ; “ ’ : } 
IngviV WoK a Ke view of this Concrusilon, and SUDSC- 
- | 


-_ 


ditional conelusion of law. 


} ’ 
" ’ > > ° ‘ : . 
bE CONCLUSION © i\ - oft sustained Dy the Incts as 
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Bonlin ve. Al renee sg rs ¥ J}. Monroe £7 5-6. 
Johnson (, The Connecticut Bank. YI Conn. 148-156. 


The right asserted in this action, viz., right of possession, was primar- 
ily a legal right, for breach of which the law provides a legal remedy. 
The remedy sought was equitable. The right to it depended on the - 
presence of equitable circumstances, 


Upon their alleged existence the | 
eourt took equitable cognizance of the case, 

The facts found, aces pted at their best. not only fall far short of the j 
facts as alleged in plaintiff’s bill of complaint, but thev are of very 7 
doubttal equitable character. 


While there can be no exact rule by which to determine the limita- 


tions of the concurrent equitable jurisdiction, and while the applieation 
of the « quitable principle lust depend pon the character of the case as 
disclosed, vet there must be present clearly established facts of a posl- 
tive equitable character from which the conclusion follows that the legal 
remedy is Inadequate and insuflicient to do justice. 

The question is not whether appellant may not have had under the 
methods adopted and pursued in this case, ample opportunity to assert 
and maintain his alleged rights, but rather was it a case for the adop- 
tion of such methods—a case where a court of equity should interfere? 
Experience has taught that justice can be more certainly and expe- 
diously obtained under a strict) administration of the rules of law than 
under a system which attempts to isolate a particular ease and decide 
it upon considerations of its own individual circumstances. If the judg- 
ment herein is afllirmed this case will become a pores edent for equitable 
interference in almost any possessory action where the title to personal 
prrarpne rty Is n Issue, and its etlect will be, in actions of this , lass, to de- 
prive a party of his constitutional right of a trial by jury, or at least to 
compel him to leave the eranting of that right to the discretion of a 
trial judge. 


We submit that it would be an encroachment pon long settled prin- 


ciples, and a dangerous precedent to establish. 


L« 


Appellant asks that the judgin nt he reversed. anc that the cause he 


remanded to the Supreme Court of the State of South Dakota Gin which 

jurisdiction belongs the county of Lincoln, where said action was brought 

and tried), with directions that the complaint and action be dismissed. 7_ 
FRED B. DODGE, 

Counsel for Appellant. 
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IN THE SUPREME COURT 


THE UNITED STATES. 


OCTOBER TERM. 1890. 


NO. 145, 


J. M. NORTH Aprenranr. 
VS, 


ANDREW PETERS, Apre.ier. 


APPEAL FROM THE SUPREME Court or THE Trerrirory or DAKOTA 
Now Soutu DAKOTA). 


STATEMENT OF THE CASE. 

This was an action brought to restrain a threatened trespass. 
The right to maintain the action rests upon the ground that irrepar 
able injury would result from its commission. 

The issues of fact having been submitted to a jary and found in 
tuvor of the plaintiff, *"oonl all ot the ISSueCS, in nildition the eourt 
mince “anal tiles | its findings at fret sn conelusions ot law, incl 
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additional findings of fact and conclusions of law. The court having 
rendered its decree and judgment, the defendant took an appeal to 
the Territorial Supreme Court Which latter court aftirmed the decree 
nicl judgment ot the court below, 

The defendant brings the case into this court for review upon 
thirty-two assignments of error. (Transcript, pages ¢1 to 74). 
Clouneil for appellant ay, his Ayre f cond 110 nicl sets out fy SSI 


ments of error, Pages tf and 5 


JURISDICTION, 

Kirst——appellee objects to the jarisdiction of this court upon the 
following grounds: 

1. The Territory of Dakota baving been admitted into the 
Union as States, this court is no longer the Appellate Court: for the 
former Territory ino a case of this kind. The case presenting ne 
federal question or other fact to confer jurisdietion, the act admitting 
the state, making no provision for cases pending in this court, the 
HuUthority to hear and determine it resting Upon statutory law. 

Sheppard vs. Wilson, 5 How... 210 

Congress cannot give this court original jurisdiction, except in 
enses described by the constitution 

Marbury vs. Madison, 1 Craneh, 737. 


2. “Phe bond on appeal in this case not having been approved 
in time DN the Chief Justice or Associate Justice of the Territorial 
Supreme Court. Security taken without citation is not good, 


ww. U. fei. Ca. va. hy ser, 19 Wal. 419 
() Reilly Vs. Kidrington, (i Oto. ¢24 
First Nat. Bank vs. Omaha. 6 Otto. 737. 

3. The appeal was allowed after the remittitur had been tiled i 
in the court below. and without ordering its return. | 
Appeals are subject to same rales and restrictions as writs of 

error, Rev. Stututes, See. LOT. 

The remittitar having been sent down, the Territorial Supreme 
Court had no jurisdiction over the cuse, and no authority. to allow 
this appeal. 

Grelston vs. Tloyt, 3 Whet.. 246. 

MeGuire vs. Commonwealth, 3 Wall. 3s. 
Atherton vs. Fowler, 1 Otto, 145. 

Crane Lron Co. vs. Hoagland. 15 Otto, Tol. 
Coldwell vs. Bruggerman, S Minn. 26. 
Black vs. Bowman, 22 Cal.. 25. 

Leese vs. Clark, 20 Cal... 387. 

Grrogan vs. Buekle. 1 Cal. 198. 


Brooks, 2 N. ¥.. 559%. 


Dresser vs, 
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Martin vs) Wilson, 1 N.Y. 240. 
Buckle vs. Luce. id. 25%. 
Krazier Taylor vs. Western, 3 How. Pr.. 235. 
Lutson vs. Wallace, & How. Pro. 334. 
Delaplaine vs. Bergen, 7 Hill, 501 
Legg vs. Overbagle. 4 Wend... Iss. 
Cushman vs. Hadfield, 52 N. Y.. 653, 

See Hayne on New Trial and Appeal, § 295. citing: 
People vs. Sprague, 57 Cal.. 147. 
Blane vs. Bowman, 22 Cal. 25. 
Roland vs. Krevenhazern, 24 Cal . 5s. 
Leese vs. Clark, 20 Cal.. 417. 
(grogan vs. Buckle. 1 Cal. 194. 


in 


Should this court fiad that it has jurisdiction then appellee pre 
sents the following authorities, potnts and argument 


Was the sheriff. North, a proper party defendant‘ It is true 
that formerly in equity parties In interest were brought tn at any 
stuge of the proceedings to prevent a multiplicity of actions, but this 
rule has been changed by the code. We have now but one form of 
netion where the defect of parties, either planotitl or defendant, ty) 
preiths dpa the fuce of the comphunet, the party seeking to tuke nicl 
vantage of such defect must demur or such defect is deemed to be 
waived. and where the defect of parties is not apparent upon the face 
of the complaint. it must be taken advantage of by answer or such 
defect is waved. Code of Civ. Pro... Sec. 117: Wait’s Code See. 

+S. note *'¢ ie W here it demurer wilh le Interposed for it defect 
of parties, the defendant ts confined to that remedy alone and it is 
only where evidence Is necessary to make the defect apparent, that an 
nhnsawer to threat priya Is permitted ari \ , 342 And in duck Vs, 
Cook. 6 Cal. 165. the Court early laid down the same rule. And 
this may be considered to be the settled rule. both in law and 
equity, wherever the cowtle hina heen ndoptedt, 

But the defendant's position is not that there is a defeet of par 
ties defendant, but that there is no party defendant; a position he is 
driven to tuke nider the code The question hecomes then, Wils the 
sheriff il proper purty < If he were a Proper preanty or if he could 
be made a party defendant under the facts of this case, then whether 
the creditors of P.M. Lund & Co.. were proper parties, Is entirely 
immaterial. For if this defendant were a proper party he cannot at 
this time be heard to sav that there were other proper parties who 
should have been jomed with him Hix month is now closed to make 
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that suggestion. He waived his right to such objection when he 
failed to raise it by demurrer or answer. 

It is true the sheriff is the officer of the court while he is obey- 
ing the madate of the court in serving its process but no longer. 
When he disobeys the command of his writ he is no longer an oft 
cor of thie COUTT: he becomes il Trespasser nna Is het protected yy 
his writ 

It is true that sometimes as to mere matters of law of which he 
is permitted to judge, he may be protected by his writ, if fatr upon 
its fuce, but as to matters of fact of which he ts required to deter 
mine he is never protected when acting outside of the command of 
his writ. Savs Mr. Cooley: ++Wrongs by a sheriff to others than the 
parties to suits are generally a consequence of his mistakes or his 


carelessness, Thus he may on an execution against one person by 
mistake seize the goods of another. He must. at lis peril, make no 


mistake here. It might be urged that. In such cases the sheriff 
should have the ordinary protection of judicial officers, for he must 
inquire Into the facts and he must decide upon the facts who the 
owner is. But this does not render the functions of the sheriff judi- 
cial, Ownership is matter of tact . . The difference ts that 
the sheriff is to obey an exact command but the pucdicnal officer has 
to follow his judgment.” Cooly on Torts, 36 

With reference to the question now under consideration of writs 
and processes of the court, they may be divided into two classes: Ist. 
Those which port oul specifically the properly or thing to be seized. 
2nd. “Phose which command the officer to make or levy certain 
sums of money out of the property of the party named. The dis 
tinction between these two classes of writs is well drawn in the case 
of Buek vs. Colbath, rd Wallace, 354: -:In the first class the officer 
has no diseretion but must do precisely what he ts commanded: 
therefore, if the court had jurisdiction to issue the writ, it is a pro 
tection to the ofheer in all courts. But in the second elass the ofticer 
must determine for himself whether the property which he proposes 
lo SCIZO, under the PPOCEss, Is legally linble to he “i taken. run the 
court can afford him no protection against the consequences of an 
erroneous exercise of his judgment in that determination 

He is lable to suit for injuries growing out of such mistakes 
Inany court of competent jurisdiction. | 

ln executing the former, he may be said to be the ofticer of the 
eourt, and in executing the latter, he would probably be hekl to be 
the officer of the court so long as he acted within the implied com- 
mand of his writ. 

But the moment he disobeys such writ, or goes bevond its im- 
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plied command, that moment he is a trespasser and like any other 
Trespitsser unarmed ly the process of court 

He is no longer protected by his writ and is no longer an officer 
of the court in performance of such unlawful set. 

Saves Mr. Justice Miller in Buck vs. Colbath, spre: +Tle is lin 
ble to plaintiff, to defendants, or to any third person whom his er 
roneous action in the premises may injure. And what is more in 
portant to our present inquiry, the court can afford him no protec 
tion against the parties so injured, for the court Is in nowise respon- 
sible for the manner in which he exercises that discretion which the 
law re poses in him and in no one else.” 

The command of his writ was that the sheriff attach and safely 
keep the property of P.M. Lund & Co. It did not authorize him 
to seize the peoperty of Andrew Peters. and when he eleeted to 
seize and tuke inte lis Possession the property oft this appellee, he le 
came a trespasser. He was no longer protected by bis writ and in 
the cdoimg of this unlawful act he was not the officer of the court. 

The sheriff Is not the agent of the parts Whose Process he serves. 
He is an officer of the law. — He is the agent of neither party. lle 
is dependent on all parties. He is subject to suit by either parts 
for non-feasance, misfeasance or malfeasance ino the duties imposed 
on him by Taw 

Wyngard vs. Banning, Oo Cal. 545. 
Jacobs vs. Latour, et. al.. 15 Eng. Com. L Rep.. Pe, 

It might. with much foree, be argued that the only parties in in 
ferest in such exnses are the parties who directed the issue and levy of 
such process. And that the service of an injunction upon such par 
ties would find the officer, But it will be found upon examination 
of the cases, that it has been the invariable practice to jon the officer, 
cis pees defendant. 

(rrigsty vs. Burnett et. al. 31 Cal. 406. 
Scott vs. Onderdonk. 14 N.Y. 


Hart vs. The Mayor of Albany. 3 Paige, Ch.. 212 
Treadway vs. Sehnauber, et. al. 1 Dak. 236, 
Rvan vs. Brown, 1s Mich. 

The cases are very numerous in Cal. and other states ino which 
restraining orders have been issued against corporation, boards and 
individuals seeking to enforce some tilegal order or process of court, 
awnd in every case so far as we have examined, the officer or person 
seeking to enforce or execute such order or Process, lias heen made 
ch party 

Closely allied with the cases already cited. in all of which the 
order or process has directed the specified act to be done, ts that class 
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of cases in which the party in whose favor the act is to be done or 
the process TO he executed, ink it direct hen hp eond or mh mterest 
therein. 

(goodell vs. Bloomer, et. al. 41 Wis... 456, 

Miller vs. Little, 47 Cal, 348s. 

Hickman vs. O'Neil, 10 Cal. 298. 

They are presumed to direct and control the proceedings, snd 
are. therefore, proper if not NECESSAPY prurties, to this class of cases be- 
longs. Olin & Hungerford. 10 Ohio, 268, cited and relied upon by 
the appellant. 

The question in that case, like the cases already cited, was one 
of lien, the question in which the judgment creditor was, directly in 
terested and one in which she was presumed to have directed and con 
trolled the action of the officer in making levy. 

This case, therefore, may be dismissed with the remark that it 
belongs to that great class of cases in which the judgment creditor is 
directly interested and is the proper party to the action. The case 
ditfers from all the other cases cited and from all the cases that we 
have examined upon this question in holding that the sheriff in. that 
cnse Was nota proper party. In this the case stands alone. The court 
cites no authority for its conclusion, and in fact none ean be found 
The precedents and the decisions are all the other way. 

Precisely the same question presented in Olin vs. Hungerford, 
came before the Mich. Supreme Court in Haddon vs. Hemingway. 
et. al. 39 Mich.. 615, | 

The court held it was not a lein as in the Ohio case. And the 
same question arose as to whether the sheriff in whose hands the exe 
cution was placed, was a proper party and that court held directly 
the contrary to the Ohio court; that the sheriff was not only a proper 
buat on hecessary party The same question arose in Burpee ve 
Smith, et. al. Walkers, Ch.. 527, 

The officer was made a party to the bill, and the officer having 
appeared and demurred upon the ground that he was not a party in 
interest, the court held that he was not only a party but a necessary 
purty. , 

See Watson & Gallup vs. Fuller & Wadsworth, & How. 
$2.) | 
Fellows vs. Fellows, 4 Johnson's, Ch.. 24. 

Notwithstanding, therefore, that Olin vs. Hungerford, so far as 
it attempts to hold that the officer ino that case was not a proper 
party, stands alone, and is opposed not only by the wright of ce- 
cisions, but by the constant practice of all other courts, and as is 
frankly admitted in that case, by the courts of the state of Ohio. 

We might with entire safety admit the doctrine of that case and 


» «ar 


rest 
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nddmit all that is claimed for it by the appellant and vet it would have 
no applicability to the ease at bar. 


The cases cited and heretofore discussed are distinguishable and 
entirely different from the one under consideration. This is a clear 
case of trespass. There is no pretense that the officer was acting 
under or in obedience to the command of his writ. He was com 
manded to levy upon the goods of Lund & Co., and in disobedience 
thereto, he levied upon the goods of Peters. Thisteannot be denied, 
whatever the allegations may have been made inthe answer, or what- 
ever claim Trhet\ have been made Dy his proot that the goods levied 
upon belonged to Lund & Co... the jury’ have found against him. 
Ile stands before the court, so far as the objection made at this time 
is concerned, an admitted trespasser. Tle has never claimed by his 
pleadings or his proof to have acted as the agent of any creditor, nor 
would any such claim have been of any validity while he was acting 
as sheriff, 

And his other claim to have acted to the service of this process 
us the officer of the court now fails him by the finding of the jury 
that the goods were the property of Peters. No ground is therefore 
left for him to stand upon. except now to claim that although he was 
it Trespitsser, other Persolis nlso were LPespRISSeTs, nl thes should 
tlso have been made parties and restrained 


It is true that formerly it was a doubtful question whether the 
equity court would interfere to enjoin a mere trespass, but the ques- 
tion in American courts Is no longer open for discussion. And tres- 
passes like other threatened injuries will be restrained by the equity 
court when brought within the well known equity rules, among 
Which are irreparable TOLLE to the threatened party. It is not an 
netion brought to set aside the creditors attachment against Lund & 
(‘o.; it is not an action like many of those cited to set aside a creditors 
judgment: it is not an action to determine the creditors len upon real. 
property: it is not an action to determine any matter of right in which 
the creditors have a direct interest The creditors do not appear to 
have set in motion any process commanding the officer to doany par 
ticular act. There is no allegation of the complaint or the answer 
that the creditors ever directed or advised the sheriff to levy thpon the 
property of Peters. On the contrary, the process which the creditors 
are presumed to have directed to be issued and levied. command him 
tolevy upon the property of Lund & Co. There is no presumption 
of law that the creditors-advised and directed the sheriff to commit 
no trespass. But the presumption is that the creditors intended that 
the sheriff should take no action under his writ not authorized by its 
terms. The doctrine is verv well stated by Freeman in his work 
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Phe action was brought under the old proceedings in equity, 


(OSS, 
which required thi l partie — top toe browolht before the court, before /. 
would be enterect. The question for the officer to cde- 
of law. to-wit: Whether the act under 
Yet the court beld that 


Hnconstitutionnl the PrOCess Vo iis vor snd ate protec 


. , ' , 
lind Ciecree 
termine hy Thiskt Cnse Wiis Oe 


: ; 
Which his Process issued Was unconstitutional 


the bea ay (*} 


tron tome cottie 


that he was a trespasser, and that his unluwful acts 


il, 
would be restramed 

Suppose the creditors were made parties by proper allegations 
aD the coniplait, nicl the “LITLITLIOLIS anna pleadings should he nmencdecd 
iis they would hye required to be Pentield ¥ 8. W hee ler. 


record Harty 
6 a TS ee. Rep. 564.—and being made parties, suppose they 
(*sLigi in pc snswered thasat they never ciirected (>) Hivised ann have 


never ratified the acts of the sherif, 1}} wliut condition would we then 
be? Such an answer would be perfect defense, and if its allegations 
were proved, the action would fail as to them. In such case would 
it be claimed that this appellee could not continue his action against 

tion perpetual as to him’ Will it: be 


bemoan — f 


the sheriff to make the injune 
contended that the sheriff cannot be restrained when he 
trespasser and commits an illegal act of his own motion’ Such a 
would hardly be urged, and if the appellee could proceed 
wgvalust the sheriff, after the creditors have proved Hon-connection on 
their part, could he not proceed against him in the first Instance 


doetrime 


Is there any question that this appellee could not have brought 
his action tor damages nevnipst this appellant for his wrongtul seizure 


of his property, and jomed thereunder an action and praver for sn 


Injunction against tature trespasses under the code’ And could the 
upp Nant m proper time, by demurrer or answer, have plead a defect 
of parties and asked these co-trespassers be joined? Clearly not. 
Trespass is jomt and several. ‘The plaintiff has the right of cleetion 

he LPespiissers 1 he pleases, or he 


pecaadd\ (>] li} 


may join them all in one aetion at his election, and the appellant can 


lo stile one, TWo. Or tis 


' ° } ° ' 4 ° : } . . 7 
nol clint the right of having iil CO-LVOSPMESsers horned, He Is it 
vrong-cdoer Ile ois liable severally for his wrongful acts in the 
“mount of damages sustained And if he has no right or interest im 


le parties In an action for damages, what 


having his co-trespussers mad 


possible bral ‘Tah he have Wn fib) Aetion which OLIN seeks lo restrain 
hon without any demand for damages in having his co trespiussers re 


strained 


erest ¢ 


iI 


No findings of Tact nid CONCUSSION ry lw, yy the eourt, were 


Hecessils 
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The evidence In the ease is not before the court and can not 
properly be considered 
1 lists always been a inh ster ta counse| how the ith finding 
crept into the ease. That it was a mistake, is plain. It was con- 
cecdied that ‘) pe prvi TA, Wiis proved, snc it Wiis for this renson 
“anid t1pron due notice and showing that the court in furtherance of 
justice to correct the mistake and to make the record conform to the 
truth. filed the additional findings, the case still being within its con 
trol. We contend that the verdict of the jury is regular, and if any 
eCTror CXIsts it took place after that. “anal lies mn the failure of the 
court to find certam facts as proved in the first Imstance. It is con- 
tended that the additional findings could not be made to support the 
judgment. It would have been an unnecessary act to set aside the 
judgment ant reenter it. Courts never require idle acts. At the 
most it amounts to error without prejudice. Civil Code, Dak.. § 
POSS 
That there is no question but the trial court had full power to 
send its record to conform to the truth and that this right ts in- 
herent and may be exercised at any time up to appeal. The clear 
weight of nuthorities show: 
See Mecham vs. Burke, 54 N. Y¥.. 21 
(Juinev vs. Young, 55 N.Y 
Moevan vs. Mulligan, 50 N.Y... 665. 
Letler vs. Field, 47 N. Y.. 407 
Van Slvke vs. Hyatt, 46 N. ¥.. 259 
[aves vs Wetherbee. 60 Cal. 306. 
Qeoburn vs. Connor, 46 Cal... 496. and cases cited, 
In Ogburn vs. Connor the Court say: ++ The pomt is made that 
the additional fiidines rade at request ot prlcanmtilf, can not be con 
: . And when 
seldlitional hinges are called for they ret \ he, nna ordinarily mitist 
be, filed subsequent to the entry of judgment.” 
See generally Frey 2, Owens 44. N. W. Rep. (Neb.) 42. 
Bilamsky vs. State, 3 Minn., 427 
Browner vs. Davis et al.. 15 Cal. 9. 
() Connell vs. Coher, 44 La... 48 
Wyman vs. Buckstaffl, 24 Wis.. 477 
Hill vs. Hoover. 5 Wis... 386. 
Walker vs. State, 1 N. BE. Rep. 856. 
Batchelder vs. Brickell, 17 Pac. Rep.. 441 
Truly vs. Lane, 45 Am. Dee.. 505 
Tillotson vs. Cheetham, 3 Johns, 05. 


sKiered byant Wwe think i? bial wel] taken 


Stnkes vs. Campbell, é Cow... 425 
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lerritory vs. Christensen. 5] ‘. We Rep Leak S40 und 
note 

Dietmiain Vs. Llopkins, ON. FE. Rep... 620. 

Rew Vs Darke ¥ t Wir Dew R ole eral bhaole’, 

Rockteller vs. Donnelly, s Cow., 625 


Atkins vs. Suwver. Tl Am. Dee. 195 and note 


Phe time which el bp rn | between the first and second fhictines ot 
the court - | inaterial Phe bintier Was cluly kept alive far the 
Viibious SLC} Ps banwen by cobsent of the utTLOrheys anal orders of the 
court as provided by law and rules of court. Phen Ch. 14¢, laws 
ISS) }). Y 14, Dakota, does away with the pont 


, : , 
(yy Appeda! Thindinhe’s tiuist Oe fubket us true. 


Eilers vs. Boatman, LLL U.S. 357. 
Findings of District Court approved by judgment of athrmance 
we the tindiugs of Sup & 
Stringfellow vs. Cau iQ)tto. OL. 


Findings of court ave to be construed as a verdict of a jury and 
‘| SUp rein q curd Will not duistun » Tiberi when there is mE CV) ‘chee 


LO Suppor them: ¢4 Am. Dee, 600; ¢1 id. 385, 63 idl. 645, 5D Ad. 


14, 53 ad. 400. 28 ML O50, 34 Id. O84, (2 1. O15, O67 Id. SM, 6S 
. ‘ - ’ >» = ’ 
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suits to be avoided The enjoming of an officer from stepping in 
and taking ¢// Peters possessed, stopping the trade, ruining the busi 
ness, driving customers elsewhere, loss of the good will all combining 
to make such a case as afforded no plain, speedy and adequate 
remedy at law—no remedy that might avoid a large number of suits, 
nnd ne Wit) to compute Or Thenstire damages to afford adequate relief 
nicl compensation. livery Cisse depends Lpron its OW circumstances. 
ltis hard to Imagine a case, where, if vou take ¢// a man has as in this 
cause, it would not break him up in business and taking what Ae had, 


work irreparable mjury The simple value of the goods was not 
all. By being deprived of them you took his @// and left him 


stripped with his established trade, good will, ete., on hand, with a 
multiplicity of suits upon him, which, in bis impovertshed condition, 
he must defend at law for the value of the goods taken, but) what 
about compensation for ruining him; loss of business, good wall, 
avoidance of many suits, etce., which equity alone afforded him re 
lief. The trial court and jury took this view of the facts in this case. 
The right to maintain the action is no longer an open question, 
See Hilliard on Injunctions 234. ° 126 and cases cited. 
Watson vs. Southerland, 5 Wall, 74 
The fact that ++ irreparable injury ~ and ++ multiplicity of suits” 
were proved proot of either was suthcient to warrant the Interpe 
sttion of the equity powers of the court 
J. W. TAY LOR, 
Council for Appellee 
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IN THE 


Supreme Court. 


OF THI 


UNTIED SIATES. 


ANDREW PETERS, 


|. M. NORTH. 
Ippellant 
IPPELLANT'S BRIEF ON MOTION TO 
IISMMISS APPEAL. 

This Case 1S clearls All CQUity case. fi which |s- 
sues were submitted to the jury who returned a ver- 
dict which was advisory, and upon which the Court 
made its findings of fact and conclusions of law and 
rendered its judgment. \tter 1ndement and aiter 


motion was made tor 2 new trial. the Court made fur. 


ther findings of fact. This should be sufficient to 
show this Court that the case ceas (ried by the Court, 
the verdict of the Jury simply being for the purpos 
of advising the Court \gain, the action being tor 


~ 


a perpetual ijunetion, and nothine more, discloses 


its chancery uature 
It follows "ex ie cessitate’’ that thre CAs mist bye 
brought trom the Supreme Court of Dakota Territors 


to this Court by appeal 


While it is true that by carelessness the appellant 
failed to have the appeal bond approved, he now of- 


} 
ana 


fers an approval of 1 this Court has trequently 
decided that even where no bond was given, it would | 
allow a bond to be taken and approved. ra 
\nson vs Blue Ridge R. R. Co., 22 How. 1. 
Brobst vs Brobst,.2 Wall. (jf). 
Sevinour vs. Freer, 5 Wall. 822. t 
Where an appeal bond ts irregular, the Supreme ’ 
Court will not disiniss the appeal, but mav allow the 
appellant tinne to file a correct bond. " 
Bigler vs Waller, 12 Wall., 142 : 
\ppealS and Writs of Errors are only allowed 


} 


from the tinal judgments and decrees of the Sawprewe, 
=y” 


(ourfs of the Territomres. 


Sec, 70o2 Revised Statutes 
Phe remittitur, as itis called, is simply a copy 4 
‘ 4] ] ‘ ‘ ¢] “ . . : . 
of the yudement of the Supreme Court sent to the ; 
° , > . . . a 
Court below. The judgment remains in the Supreme 
Court In this case no stipersedeas was asked for, 
and the bond given is simply for costs, The record ' 
discloses that PTOI Oe Smee) rehe imine Was enter- 
; . ° ; ~~ 
tained by the Supreme Court of Dakota and de- 
nied by a divided court atter counsel had procured the , 
’ ‘ . “ . 
reniittitur sent down. and atter that motion had been ‘ ™ 
ly ’ | ' t] ’ , ' ] , 1) 1 1 they . ; ‘ 
CLIN PONCE Or. Lae au appeal Walls ALLOW CC?) Gdais Court 
almost 1mmedtiatels \n appeal is a matteroft rieht, 
* ] ¢] ? ? 5 ¢ sais 7 P ‘ . } , ‘ ] ; 
di The STALTIILOE GOIN 2 IVES AN Appeal rom thre final 


aia, 


judgment of the Supreme Court. 
The Supreme Court of Dakota retains its own 
records, and the appeal was properly taken from its 
decision. 
Atherton vs Fowler, g1 U. S. 143. 
The verv tact that a complete transeript has been 
made and sent here by the Clerk of the Supreme 


Court of Dakota Territorv. on the allowance of this 


appeal, shows that the entire record appealed from 


remains with the Supreme Cour 


he VA ha LY 7 


WINSOR, W 


IR« specttully submitted. 


tad 
Counsel tor Appellant, 
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so 
a In the Supreme ¢ ‘ourt of the State of Texas. Galveston Term, 
LSOO. 
JULIUS KAUFFMAN and CLARA KAUFFMAN, Appellants, ) 
Ss > No. 2844. 
JAMES ©. Woorters, Appellee. 
be it remembered that in the above entitled and numbered cause, 
lately pending in the supreme court of the State of Texas, holding 
y Its sessions in the county of Galveston, at the January term of said 
court, the session comme neing on the first Monday of January, ISO, 
and ending on the 29th day of Mareh, 1890, Hon. John W. Stayton, 
ch. justice, and the Hon’s Reuben R. Gaines and John L. Henry 
presiding, a final judgment was rendered on the 21st day of March, 
LSoO, Upon the said Cuse and the following proceedings us they aup- 
pear and are of record in said court, to wit: 
h Junius KaurrMan et al., Appellants, } 
vs. . 
James C. Woorrers, Appellee. ) 
l'rom Galveston COUnLY. 
Applied for by Waul & Walker, attorneys for Julius Kauffman 
et al.. on the 18th day of December, A. D. 1889. 
-— - , . . . . 
Delivered to Waul & Walker this 10th day of January, A. D. 
LSo). 
[SEAL. | ALEX. EASTON, 
f /, y]: of th, Dist) cl f ourt, (Jalveston County. 
c THe STATE OF TEXAS, | 
County oj Galveston. } 
Ata term of the district court begun and holden at Galveston, 
within and for the county of Galveston, before the Hon. Wm. H. 
Stewart, and ending on the 50th day of November, A. D. 18389, the 
following case came on for trial, to wit: 
James C. Wootters, Plaintiff, 
Us. - No. 6677. 
— Junius KaurrMan ef a/., Defendants. } 
' ] ond Amd Original Petition Filed Octo. 5. 1885. 


: [In the District Court of the State of Texas for the County of Gal- 
| yveston October Term. A. D. 1885. 
James C. Woorrets ef a. 
vs. » No. 6677. 
Junrivs KaurrMan ef al. } 
Now Comes James U. W ootters. who is i resident of the town of 
Crockett, in the county of Houston and State of Texas, plaintiff in 
1—1 560 
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the above Stated Cause, and. DV leay 
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and of the said Clara Kauflman, and is in the possession, use, and 
; ‘e% . ' . ’ ‘| . ’ “ : _- 
enjoyment of a large amount Of property of the estate o his said 
> ‘ " - . 
‘ ’ ’ " . " ’ - 
mipt as aforesaid, heretofore given to him by 


deceased father. not ex: 


‘ " ' } , . * 
his said mother and ob the procecads of such property so riveh to 
+. : ' 
; , Ao, , | ] es | 
him a mIiOTesaid .; Liat iT) “biel TRO iti t}j Auocusi \ ) LOge, tilit 
ously thereafter unt | ry 12.1874, Henry N 
CONTINU! Lisi \ thereat lil i ra 17a lt Februa \ 4 S 4 einry o 


Doble and said John I. Wootters were merchants in copartnership, 
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That during the period from said month of August, A. 
D. 1873, to the month of January, A. D. 1874, the said firm of “ J. 
C. Wootters & Co.,” being the owners and having and being legally 
entitled to the possession OF one hundred and thirty-five bales of 
cotton, delivered the same to the said firm of Duble & Wootters, as 
i ; 


ioresnid, al sald CILV Of} Gail- 


» Tuctors and 


j 


. , . 
factors QHNad COMMISSION merchants % 


veston, and authorized and Chhipower i them. as sur 
1] P } . eee 
commission merchants, to sell the same at sald eityv of Galveston 


and receive the proceeds thereof and account therefor to them, the 
said J. C. Wootters & Co.: that the said cotton was so delivered at 
various times, which said plaintiff is not able more particularly to 

| ‘'s as aforesaid the 


state, and Al the se veral Limes of sueh deliverle 
said firm ot Duble & Wootters. as the factors and commission mer- 


ee aa 


———- 
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chants of the said a W ootters & Co. as aforesaid, received the 
said cotton from the said J. C. Wootters & Co. and undertook, 
promised, and agreed to and with them safely to keep said cotton, 
an i to sell the same at sald city of ‘ rilveston, and to receive and 
account for thre prac eds thereof as afore said, or to deliver the Siine 
to suid J. C. Wootters & Co., whenever called on by them to do so, at 
any time before the salethereof,in pursuance of the power and author- 

itv vested in them,the said Duble & Wootters,as hereinbefore 
: stated: that thereafter, to wit, after having so received the 

sald cotton as aforesaid, the said firm of Duble & Wootters, in 


violation of their said promises and agreements and of their duties 
In that behalf and of the rights of said J. C. Wootters & Co., unlaw- 
fuiiv and frandulentts Combining an | confederating with said Julius 


Kauffman deceased. did turn ove ind deliver the said cotton to 


’ ’ . . 
him, thi said decedent, Without saie thereot, under and In execution 


Of some agreement and schem whe Ve Uline parties thereto intended 


and expected to secure advantages and gain to themselves, at the 
expense and injury of said J. C. Wootters & Co., who were not par- 
| rent and sechem bul never consented thereto, 
at) o or notice thereof: that said cotton was so 
delivered by said firm of Duble & Wootters to said Julius Kauff- 


; 41] } ‘ . | a ot ] 
mun. deceased. at or about the dates as set forth In the schedule 
nereto attached. nharked Mx Prwil \ hed Dereby rac mart {>i this 


petition. but has not been sold by said firm of Duble & Wootters to 


 - , . , . 
Salad decedent nor deiivered DY them to fim unde ror by Virtue of 


anv power or authoritv vested in them bv said J. C. Wootters & Co 
(>| \ iW that ono pooutl oru i? | $74.8 Hid W oott rs 
XN vered for the first tim t ir said eotten had been so 


delivered as aforesaid by their said factors to said Juhus Kauffman. 
dece sed, and Ptr) tiie 1. \ t| ih) my vrave notice to said de- 

» cedent that thev were the owners thereof, and that the same 
| livered to him unlawfully and without their 
authority and demanded of him the deliverv and restitution thereof 
em. but that. notwithstanding such notice and demand, the 

said decedent wholly failed and refused to make such restitution or 
delivery or in any manner to account for said cotton to said J. C. 
Wootters & Co.. nor has the same ever been so restored, delivered, 
or accounted for by sciid decedent or DV anv other Person, but. as 
said plaintiff is informed an | believes, the said cotton was disposed 
of by said decedent and placed out of bis possession and beyond his 
control and beyond the jurisdiction of this court before the institu- 
tion oj this suit. and said mlarmtifl saves that on or abo if the date s 
set forth in said schedule as the dates of the deliveries of the several 
ots of cotton therein mentioned by the said Duble & Wootters to 
rhe Sula Jul lls Kautiman. dec ised. bi Line name and style Ol Kk aulf- 


mah WX Runge as nforesald, the said Julius Kauffman, deceased, iti- 
lawfully, wrongfully, and fraudulently took the said cotton and con- 
verted the sameto his own use as aforesaid, the said cotton then 
being in the possession of the said Duble & Wootters, and held by 


: 
’ 


them Iti said CIUN otts ily ston asthe tuctors of the said J (" Wootters 
A (o., and tinal ul the dates basi aforesaid the said Oli hundred 
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and thirty-five bales of cotton were respectively marked as 

set forth in said “exhibit A,” and were of the average 
6 weight of, to wit, five hundred pounds per bale, and that all 

of said cotton was at and since the date last aforesaid of the 
average value of sixteen cents per pound,and that by said unlawful 
and wrongful aets of said Julius Kauffman, deceased, and said 
Henry N. Duble and John H. Wootters the said J. C. Wootters & 
Co. and said plaintiff have been damaged in the sum of twenty-five 
thousand dollars, and that bv reason of the premises aright of action 
accrued to said J.C. Wootters & Co. and to said plaintiffagainst the 
said Henry N. Dable and Jolin Hf. Wootters and Julius Kauffman, 


deceased, who were the orlginal defendants in this suit, and each oO} 


them for the reeovery of sud eotton, and, if it coal not or should 
not be restored, for the value thereof, with their said damages; and 
said plaintiff further says that since the institution of this suit 
the said firm of J. C. Wootters & Co., composed of himself and the 
said William P. [lays, as aforesaid, bas been dissolved by the mutual 
eonsent of the members th reo, and tliat he has purchased, lor 
valuable consideration, and is now the exclusive owner of all the 
right, title, and interest of said William P. Haves in and to said 
firm and the assets thereof, including the said right of aetion, and 
prays that he be allowed to prosecute this suit in lis own name and 
for his own exclusive benefit 
And the plaintiff further says that the satd ILTenry N. Duble, 
7 who was one of the original defendants herein, has died in- 
solvent sin the institution of this suit, and therefore said 
action Is Thay dise ntin “as to him 
And said plaintif? further says that the said Julius Kauffman, 
deceased, who was one of the original defendants herein, since the 
institution of this suit, to wit, on or about January 17th, A. D. L880, 
died at the City of bremen, in Ceermany, leaving a Will, a COPY 


whereo! Is WCreLo ANNCNCCU, MARE AXNTITOLI 3. and hereby nade 
part of this petition, wherein he devised and bequeathed unto said 
‘ , 1] : ; + | ? , r . 

Clara Kauffman all lis estate, real, personal, and mixed, whereso- 


ever situated. ah apport Lue Is! Bett] + Juli ls hunge, ind 
Kdward T. Austin, of Galveston, Texas, executors of said will in 
Texas, and said Clara Kauffman executor thereof in Germany, and 


‘ 
} 
i 
i 


provid d and directed, among other things, that no action re garding 
lis estate should be I) ic lly Lhe @ou LV Or district) Court bevond the 
probate of said will and the return of an inventory of said estate, 
and that no bond should be required of said executors or of either 
or any of them ; and that thereafter, to wit, on or abouc Mareh loth, 
A.D. 1880, upon the application of the said August Buttlar, Ju- 
lius Runee, and Edward ‘TT. Austin. the said will was duly pro- 
bated ana established cis tine biis| Will anid festament ot said 


decedent, Julius Kauffman, and the sald appointment of satd 
August Buttlar, Juhus Runge, and Edward T. Austin as ex- 


ecutors thereof, as aforesaid. was duly confirmed and_ letters 
testamentary duiy ordered. to issue to them  as— such 
S executors upon their taking the oath of oflice as prescribed 
by law in and by the county court of said Galveston county, 


cilia ah | ate i 


~~ ww 
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the same being a court of competent jurisdiction in that behalf; and 
it was at the same time ordered by the said court that no further 
action be had therein in and about the administration of said estate 
than the filing of an inventory and appraisement thereof; and there- 
after, to wit, on or about April 1, S80, said August Buttlar, Julius 
Runge, and Edward T. Austin took their said oath of office (a copy 
of which is hereto annexed, marked “ Exhibit F’) and duly quali- 
fied as executors as aforesaid under said will and the orders of said 
court, and thereafter, to wit, on or about May 12, 1880, duly filed 
therein an inventory and appraisement of said estate, a copy of 
which is hereto annexed, marked “ Exhibit C,” and hereby re- 
ferred to. 

And said plaintifl further SuVS that the said decedent, Julius 
Kauffinan, by his said will authorized said Buttlar, Runge, and 
Austin to collect and take possession of lis estate In the State of 
Texas and sel] the sume and pay thre proceeds tnereof tr suid Clara 
Kauffman, but also, among other things, provided and direeted that 
she might, by power of attorney, tuke the estate oul of the hands of 
his said Texas executors if she should Scc fit Lo do si, or might take 
charge of the same herself,as will more fully appear by reference to 

said will, a copy of which, with orders of said county court 
y in relation thereto, 1s hereto annexed, marked “ Exhibit ky 
and made part of this petition 

Said plaintiff further says that under and by authority of said 
will the said Clara Kauffman, to wit, on or about September 24th, 
ISSO, by her certain power of attorney, duly reeorded in said Gal- 
veston county November 6th, 1880, did transfer, make over, and 
assign and request said August Buttlar, Julius Runge, and Edward 
T. Austin, Texas executors as aforesaid, to transfer and assign to 
said defendant, Julius Kauffman, all the real and personal estate 
and choses in action which by said will she might be authorized to 
do, anc made and appolnted suid def ndant, Julius Kauffinan, her 
agent and attorney to act for her and in her name, place, and stead 
1 all matters of the estate of said Julius Kauffman, deceased, with 
power to sell and convey all her interest therein, with full power of 
substitution, as wil! more fully appear by said power of attorney, a 
copy whereof is hereto annexed, marked “ Exhibit D.” and that 
thereby said Clara Kauffman took said estate and the adminis- 
tration thereot out of the hands Oy sata Buttlar. Runge, and 
Aastin, executors as aforesaid, and vested the same and the 
management and control thereof in the said defendant, Julius 
Kauffman; and that thereafter, to wit,on or about January 12, 
ISS1, the sard August Buattlar. Julius Range, and Kdward T. Austin. 

executors us alore said, It compliance with said re Ur st 
lt) ana provisions ol sald Wil, dl 3 bv ther certain tistraument 

of writing, dated the day and veal last afor eaid and duly 
recorded in said Galveston county January 29, 1551, did severally 
resign and relinquish unto the said Clara Kauffman and said de- 
fendant. Julius Kauffman, all their rights as executors in said estate, 
and notified all persons that they, the said Buttlar, Runge,and Aus- 
tin, were no longer executors of said estate, as will more fully appear 
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by said instrument, a copy whereof is hereto annexed, marked 
“ Exhibit E,” wnereby the said August Buttlar, Juhas Runge, and 
Edward T. Austin, executors as aforesaid, on, to wit, January 
A ISS], and within less than Cotie vear after their qualification us 


such, resign d ana aban loned their oflices as executors of sald estate 
and the administration thereof. and that there has not since been 


} a j | } ’ ‘ 
any legal representative of satd estate, but that the same,in the 


manner aforesaid, passed into thas hands, possession, and contro] of 
said (‘lara Kauffman, who, as the sole devisee thr reol, received and 
took the Siilniec, ch) oe 7. \\ ith) alia Lisabyl ; subject to) the a bts of salad 
Julius Kauffman. deceased : that thr said estate mn enid State of 
‘Texas and property Composing the same not exempt by law from 
forced sale or from the payment of the said debts so received and 
taken by her greatly exceeded in value all claims against said estate, 
including the amount sued for herein, and 

hands charged with and liable anid 


1] of said debts: and plarntiel hurther says that after the said 


Was and Is Assets 1 her 


subject to the pavinent 


Clara Kauffman had so received and taken said estate and 
property, and while the same was so charged, lable, and subject as 
aforesaid, she conveye | transferred, assigned/and delivered, without 
any valuable consideration therefor, a jarge portion thre reol situate d 
in said State of Texas, greatly exceeding in value the amount sued 
for herein, to the sald defendant, Jalins Kauffman, who took and 
received the same from her charged with and liable ana subject to 
the payment of said debts of said Julius Kauffman, deceased, as 
aforesaid, well knowing the same to be so charged, Hable, and sub- 
ject sand said plaintifl charges that said defendants, Clara Kauffman 
and Julius Kauffman, in manner and form as aforesaid, have conted- 
erated tovether with intent to obstruet. hinder. and delay the said 


? 
| 
} * «y° } } De } } 

plarntill, as a creditor of sald Jolius nNautioan, qgeceased, 1 the col- 

lection ef his just claims against said estate; and satd plamttl fur- 


ther SuVvs that this suit was tried at the June term, A. D. IS77, 0 
this court, at which trial the jury retarned a verdict in favor of sai 


| | ‘ 

Julius Kauttman. deceased. who was then living and a party defend- 

ant in said @ause, but tatied to render anv detiuite. eertarn. or 
’ ’ } . , 

legal verdict as to the other defendants therein: and thereupon 


this court undertook and attempted to render a final judg- 


ment in said cause in respect to said Julius Kauffman. deceased. 


and ordered said cause to be continued for further pro- 

|? ceedings as to the other defendants therein: and the said 
‘| ] ‘>? , « ‘ ‘ 2 ) " , « 

plaintiffs therein th reupon Ippeaicd Trom said mdement and 


took said cause to the supreme court of this State, wherein it re- 
Inained pending on appeal until February 11, ISS], when it was 
ordered by sald supreme court that sald appeal be dismissed because 
no final judgment had been rendered in said cause ; and said plain- 
tifl SaVs tliat sald Julius Kin if{lnan., deceased. died iis iforesalad 
during the pendeney of said appeal, to wit, on January 17, A. D. 


ISSO. and that the sald ¢ lara Kautiman Was absent trom this State 
} j } ? P er , ’ 
rom the time of thre death of thas silbi¢d Ju ils lLautim it). lee ise, 
— ; .* +] - ] | ‘ ; ’ ' . " j } _ . } 
wtitii aiter the tilings of Said’ plaintiil s ist amended orl Prhaad pre 


4 
a 


tition herein, on, to wit, January oth, A. D. lss4, whereby she was 
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made a party defendant to this suit; and that from the time of the 
death of said Julius Kauffman, deceased, to the time of the failing 
of said first amended original petition, whereby the said defendant, 
Julius Kauffman, was made a party defendant herein, he, the said 
defendant, Julius Kauffman, was absent from this State for and 
during the following several periods of time, to wit, from about 
Mareh Ist to about November 1, ISSO, and from about April 1 to 
about November 1,18Sl,and from about April 1 to about November 
1, 1SS2, and from about April 1 to about November 1, 1885. 
\nd the said plaintiff says that by reason of the premises 
15 le is entitled to recover of and from the said defendants, John 
li. Wootters, Clara Kauffman, and Julius Kauffman, the said 
cotton, or, if it cannot or shall not be restored to bim, the said value 
thereof, with his said damages; and that said defendants, John H. 
Wootters, Clara Kauffman, and Julius Kauffman, though often re- 
quested, have wholly failed and refused and still so fail and refuse 
to restore him the said cotton or its said value thereof or any part 
thereof; and, the said defendants having been haretofore duly cited 
to appear and answer hereto, he prays that said Clara Kauffman and 
her said son, Julius Kauffman, be made and treated as parties de- 
fendant to this sult, and that the same be proceeded with us if ho 
trial thereof had been heretofore had or attempted, and lor judgment 
against said defendants, John H. Wootters, Clara Kauffman, and 
Julius Kanffman, for the said cotton, or,if the same be beyond their 
control, for the said value thereof and for his said damages, and for 
all such other and further relief as he nay be entitled to in the 
premises. 
Oct. 1, 1S8S5 
GEO. MASON, 
Attorney for J. C. Wootters, PUG. 
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Schedule of one hundred and thirty-five bales of cotton of J. C. 
Wootters & Co., shipped by them to Duble & Wootters, cotton 
factors, &e., for sale in Galveston, Texas, and delivered by Duble 
& Wootters, without sale, to Julius Kauffman under and by 


— 


the name of Kauffman & Runge 


Dates of delivery t \I 


' 4 arks and number of bales 
Kauflman & hunge 


Nov >. IS{5 ‘ — a |? Seoee « . -<« oe e@eaaead Z bales. 
ne Se m & | a hae 9 és 
5. ; . + es oii alte | 
f | 5 agate (cs. “ ey eee ] 
( ‘ ae ] é 


to 


—_—— ——_— = ———— fee =e 
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Dates of delivers ) , 
4 \ irks alia number of bales 
ly li «\ Ry a? 


No\ 6 1840 oe Fi : | bales. 


a 2 ; a - ] 
() - j . - 2 


Novy. 21, 1875. LT [> ; shinies y bales. 


é\ 
' GL ; 2 
Ebe #& ee” 
LS. l ' ” — Z 
> 
3 ical cals i 
1 S. ‘ iia | 
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Dates of delivery to 


a. Marks and number of bales. 
Kauffman & Runge | 


— 


i) 4 | aa a > san sntecasliiaas --=--- bale. 
| ‘é rT cee ey eae (; (, rae Crepe enaak 2 
! ade pe Oe ge ee eee ae 


15 


Dec. , — . See . rk ii alin i bales. 


~~ —_— ——-——-— 


: > | URGE yey em aren y - 


n= —- 


—— — = = 


——— = 


~—_ = — — 


ns = =| = 


10) CLARA KAUFFMAN VS. JAMES C. WOOTTERS. 


16 exipir BB. 
[In the Matter of the Estate of Junius KAurrmMan, Deceased. No. 


\lIarcna 1l5otH. 1880. 
gust Buttlar, 
robate of the 


This day « ne Ob to Lye hear 
Julius iy and Edward T. 
last will and testament or Julius Kauffman, deceased, with the cod- 


a — 
- 

- 
—~ 
~— 
- 

~ 
— 
— 
— 
— 

— 


icil thereto and letters testamentary thereunder; and it thereupon’ 
appearing that due notice of t'y filing of said application has been 
| 
viven as requ red by law, and that noobjeetions thereto hav been 
madeor filed; and two instruments of writing, purporting to be the 
last will of satd deceased and the codicil thereto, having been 
presented and exhibited to the court na ne evidence of (4 harles 
i Lloborst. One Of thy subseribinge WILTCSSCS LO said \\ il. al present 


in the city of New York. taken in answer to interrogatories duly 


>, % ’ , ee : 4 % ; ’ '» ’ ‘ ; ; ° ‘ 

prroprorrdy Pom th) DOV sald ct} o}) adhis and Winkel VUCiOl aauiv aue 
i3 } . } } } } . : } 

thorized miiee ttldd Th the Tawnne I ll Vided OV iaW, Deri presented 

; . 

to the cou and dt appeal wr irom) Said sworn testimony that said 
: Pepe eapets SF = rting to he | alleen d 

decenused sighed sald paper-wrilhng purport rtobe TIS lust Will ane 

’ ; : 

si! Z, :} yyy? ’ : | le i] o>? & *@ , i‘. 3 

tt STSLiiie ti eae ‘ ;* Drese + ‘ cri si it] ( rere = | i rid rs it it] . atlibi. 
' ’ ’ , ’ , » 

‘ " _ sar t . " *) . .* . ™ . 7 . 

the othe SUlOscrib pit' yilhess { ioe Lilt pati t phchal i] Ciared Lie 

; , , . 
. > > 
Siitibe »>be Dis last W i i sLiltris pat salad Llo- 
— BD om 4 ’ '» " " } _ i i. ‘ 
iv nurs rma f rub aiso signed sald WIli as Wi “Ses LiVerelo 
| ’ ’ 
’ 
at the request OF Salad deceased Nn ilis presen nd in the 
: 


presence of each other: and the evidence of George W. Beissner and 
| CS al — aot ‘  7?.,. . 5 : ; , — 
Jno. Hl Schwabel, residents ol bremen, ln Germany, Who are Withesses 
} So ] j oan . | " ‘% " ‘ 9s ; * = 
to sald codiell to sald Will, taken 1} ipbswer to tluterrogatories duly 
’ } } : ‘ } — i. _ l, , . 
propounaead to tet DOV Sald applicants Delore an oincer GUuiV au- 
+ + a & » 
thorized and hn the mannel provided DY iaW, DEIN Aliso present d 
| ” ; sy? | ‘’ : ‘ay F ;’ ? »* , ’ ’ il ] 
to the eourt: ane if appearing LiHICPeCLPOTN tila Sillt (CCeUSC! 


. ’ : ’ .* } , 7 
. _ — sy Ht tae) ; , , aroun ff rt ty ' 
sivned Salad Writlne PUPpOPrtLInNG tO be a COUT LO DIS said ist will 


) 4 | . + 3 1 . . ot \ - » + " | . , 
ana testament in Lhe presence oO Salad subscribing witlhesses thereto 
} . ] ] . .. 2a8 ” 
and deelared the sam oO pe acodt [Otliissald last Willand testament 


that said George W. Beissner and George H. Scliwabel also signed 
said codicil as witnesses thereto at the r quest of said di ceased In lis 
presence and in the presence OF each Obier; and it further appear 
ing from the evidence aforesaid that said deceased was at the re- 
spective dates of signing said will and codicil thereto over the age 
of 21 vears and of sound mind, and that all of the said witnesses to 
said last will and codicil were at the time of _— their names 
thereto over the ave of fourteen Years , and it fi urther appearing LO 
the court that said Julius Kautfman is dead, that four vears 
have not elapsed since his decease, and that the court has 
jurisdiction of his estate: and it further appearing that said 
:)} its are nominated and appointed and appointed in 

1s said will as the executors thereof and relieved from giving 
bond for the faithful performance of their trust, and that they 

are not disqualitied by law from receiving said appointment; and it 
further appearing that said will provides that no action be had in 


| 
} 


rg es. 


f 
| 
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court In the administration of said estate, it is thereupon considered, 
adjudged, and decreed by the court that said application be granted, 
that said will and eodicil — re-established and duly proven according 
to law, and that the sume be admitted to probate and, tog ther with 
the proof thereof, be duly recorded as the last will and testament of 
said Julius Kauffman, deceased ; that the appointment in said will 
of said August Buattlar, Julius Runge, and Edward T. Austin as the 
executors thereof be daly confirmed and that letters Lestamentary 
under said will do issue to them upon their taking the oath of ofhice 
as by the statute prescribed within twenty days from this date; and 
is ordered that no further action be bad in court in and about the 
administration of said estate than thr ning of an inventory and ap- 
praisement thereof; and it is further ordered that E. McLean, J. H. 
Ruhl, and Hf. M. Troehart be, and they are hereby, appointed as ap- 


} 


praisers tO Appraise the property OF sald estate as required by law 


7 
li 


1 + a : . . - ‘ . + 41 j i 7 : 
|. Julius Kautiman, of Galveston, in the State of Texas, being of 
4 ~ lawn! .' 
sound mind and disposing memorv and of lawtul age being de- 
mne far ti it | nt af mw affais ) ‘ v death. d al 
s1rous fol @ settiement OF MV allairs Ih case OF MV death, du nake, 
, , , : 
ordain, and publish this mv last will and testament 
- ? | 4] ‘s* «#4 & : “Ty P 
Item firs | eive and bequeath tomv wife, Clara Kauffman. 


all inv estate. real, personal. and tnixed, wheresoever the same mavy 


Item seeond. [T nominate and ippotrnt my said wite gu irdian of 
Lia persons and estates of our eh ire) and desire that no bond be 
juired of iY ras such 

Item thiit nomibate ana ApPpoml my friends August Duttlar. 
Julius Runge. and Edward ‘T. Austin, of Galveston. Texas, execu- 
tors of this mv will in Texas, and my said wife sole executor in Ger- 


matey | authorize iin’ ead executors 12) iw yas to take possession 
ol} all my estuls In Texas ana lo reailze tha sume by sale and collee- 
Lion ti Lie host adVvantace OuUs ThA e and }) \ the proceeds to ay 
caid wife. her receipt to thern t » bi 1 full acquiltance for the sums 
bt ceipted rol by her also ( LEdprOwe r ana authorize my executors 
to settle with mny partners (in the tirm of which Lam at present a 
nember in company with Julius Range and ©. F. Hohorst, Esqrs., 

under the firm name of —— —) for mv Interest and realize 
Zu the Siityie ana pay proces is to mniv Wile i Case of the le - 

eease or failure of anv of my named executors any one or 
more of them surviving and qualifving may ind shall exereise all 
the powers granted to all of them herein. | desire that no action 
recvar pprye mn estat be I) id IT) this c ar oie) or district Court bevond 


thie probate of this mv Whit and the 1 Irn of an inventory of my 
; ’ } 
estate, ana desire that no vond be required of MV executors or 
} | i] } ’ | ;?) 4 sat : 
either or ain Ol] them My Wile sbali nave a controll iy Voice in 


the management of my estate, but the acts of mv Texas executors, 
done in accordance with the powers hereby vested In them, shall not 
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be revoked by her, but she may, by power of attorney, take the 
estate out of the hands of my Texas executors if she shall see fit so 
to do, or may take charge of the samme herself, The powers granted 
to my said executors in Texas are to sell real estate, stocks, and 
bonds, collect all debts due the estate, and such other powers as may 
be necessary to enable them to settle up tny estate in Texas without 
the intervention of courts; and | declare this to be my last will and 
testament, and as such I sign it at Galveston this 22nd day of April, 
A. D. 1874, in the presence of C. Rulil and C, F. Holhorst, of Galves- 
ton, subscribing witnesses, who sign the same in my presence and 
in the presence of each other at mv request. : 
JULIUS KAUFFMAN. 
Signed in presence of testator by— 


C RUsAL 
C. F. HOHORST. 


2] ‘This is a codicil to be added to the last will of me, Julius 

Kauffinan, of Galveston, Texas, U.S. of America, now re- 
siding at Bremen, Germany, which bears date April twenty-second, 
one thousand eight hundred and twenty-four. 

First. I do hereby ratifv arid confirm my said will in all respects 
same so far as any part thereof shall be revoked or altered by this 
present eodiell that is to say. Whereas my deceased daughter, 
Auguste, wife of Gustav Schultz. at Stettin, has already received ils 
dotal gift, dowry, and cash advances the sum of about fifty thousand 
thalers, | exclude her and her child, Udas, born at Stettin on the 
28th day of February, LS74, from the succession Into my estate.. In 
case, however, my beloved wife should give or bequeath to my said 
grandson, Udo, a legacy or any amount of money she may think 
proper, which shall rest in her own will and determination, then my 
said grandson, Udo, or his guardians shall not receive or enter into the 
possession of said legacy or donation until he is of lawfal age. It is 
furthermore my desire and [I herewith request and obligate my 
wife that all donations whieh have annually been made by me to 
relations and friends shall be continued as heretofore during her 
lifetime or be relieve by one payment onee and forever. 

In witness whereof to this present writing, which I hereby declare 
to be a codicil to my last will and testament and which I direct to 
be added thereto and to be taken asa part thereof, | have set my 


hand and seal this twentieth day of September, in the vear of 


2° our Lord one thousand eight hundred and seventy-eight. 


JULIUS KAUFFMAN. 


Signed, sealed, and delivered by the said Julius Kauffman as and 
for a codicil to be added to and considered a part of his last will 
and testament in the presenee of us, who have subscribed our names, 
and in the presence of the testator. 

GEO. W. BETSSNER. 
JNO. H. SCHWABEL 
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Unsrrep Srates Consutate, } 


Bre men, Germany. ( 
sefore me, I. Grumer, acting consul of the United States of 
America at Bremen, Germany, personally came Julius Kauffman 
and signed and sealed and declared the foregoing as and for a codi- 
cil to and considered asa part of his /aw will and testament in my 
presence and in the presence of the subscribed witnesses 
In testimony whereof I have hereunto subseribed my name and 
atiixed my seal of office this twentieth day of September, one thou- 
sand eight hundred and seventy-eight 
it. &] l. GRUMER, 


Acting [} S Consul. 


Tue STatTe or Texas. } 
County of Galveston. ) 


I, P.S. Wren, county clerk in and for Galveston county, 

20 State of Texas, do hereby certify that the foreg ite nine (t)) 

pages of paper-writing contain a true and correct copy of the 

last will and testament of Julius Kauffman, deceased, and also a 

true and correct copy of the “codicil” to said will, together with 

the order made by the probate court of Galveston county probating 

said will and “ eodieil,” as all the same appear of record in the pro- 
bate records of my office 

[n testimony whereof I have hereunto set my hand and affixed 

the seal of the county court, at Galveston, this the 8th day of June, 

A. LD). 1885. 
[SEAL. | P. S. WREN, 
County o/ rk. 


“Exuibpit C 
In County Court. Mareh term, 1880. 

Inventory and appraisement of the estate of Julius Kauffman, 
dee’d, returned by August Buttlar, Julius Range, and Edward T. 
Austin, executors appointed by the will of said Julius Kauffman, 
and Ephraim MeLean, Henry M. Truehart, and J. WH. Rahl, ap- 
pralsers appointed by the hon county court of Galveston county. 


Real Estate 


Common property in Galveston county and city, 


ke. } of N. E. i, outlot 11, valued at ..---- is theta ee 
24 N. E. 3 of N. E. }, outlot 42, valued at.............. 2000 
Lot S& part of 9S. W. 5, valued eae 1 OOO 
Lot 5, ee ee, sn ni eieiinenninit dinsipeesientagaens 2 OUO 
al ea canst en pene eee 3 000 
Lots 8 and 9, block 686, valued at ....-.....--..- snail iui ? 500 
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Wild Land in Other Counties. 


County. Crrantee. Acres. ( 


ES ee: ee en ec Ca ATE 7. 640 
Concho _- ciuietn| MG AA Eh CREO cnuncdvnn eae ee or 
en a dias Snr MEN 320) 
etc, 1 I. BIOS occ cee ec 32?0 
fe a Rn enpmr en 320 
is ee, mn a 640 
~ SEE RE ESTING | 
I a) I EE ko snteeses ea a 160 
gS ER RTE See rare Zi) | 
epee. Be Te... no minees bee G40 
cuentas Sophie Koenig -uceee Cnmamnene ween dos 
SNE RIGO Engl I BUTE .. s.c'ninenie. «ani: aise aaaee al 160 
McCulloch’ --—.-- ett POO aie onnincsntciaeuail © ae | 
A. Molzburger .--- - waka cde alia 160 
Y W. Rocecins.-_-.- | eS ana Maa dpa On ae a2 
ee i ee wee 320 
(, Schmiedecke_ - a edo ter SORE eS pt) 


RE! LTA ER eM 20) 


| 
KK linger 640 
OG. nin suman bee wea 2 


ee OT OE 
I 


| ~ 
| 
‘ 


Or 


San Saba go ee ee 


nee ectcencat TE wae ete a 89() . 
: Oe 160 


| patie eR COE i. cians ctctilee sins ells hice ah eee 320) : 
Taylor cdi iniieieh idea sdcana | Martin ftom anes cak denies als iM a eaceals O40) | 
_ nS ee A re eer G40 
pare Jose C. Lopez iin castes: steliinanialie te ihe i ie L476 
ee | is, ee es I eae 1.083 
Grimes .........| J. 1. BOoIneon ant aia ae decal 320 
I nw cecal See SOON nc oi nine eis een ; o 214 
ES iawunnn vawel We eee « ssisin wisiidalasteasa ie cs ee 177 
ee Re I 320 
Peemhmowmery ....| Rennes TIC 600s dana Kcomnecensns 
Ww. U. C. BOR. wckcienidh en ccm eee 
Newton —..-.- acpapt OO: 6. CO «Cnc aa > OU 
SRE Caner RO ies cdi chtenslis-wkaesnpahs de G0 eta i 6SO 
EE, GIA ge ee ae LOG 
Orange ik ations ak deen eel Stephen lett sai tipi iia i ili ical i ads O70 


i ee 


acres, (a 50¢., $11,746.50. 


ee ye 240 
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Wild Land in Other Counties—Continued. 


' | serene 
County. Grantee. | Acres. 

| 
nT 
. | | 
ee eS ll Re oe ete 320 
eee se Ulla 320 
ac I EE OS 160 
Mmm Ree i 320 

“t) 


(eee es ie 160 
tscnimepiiamunt Gh le I certian ee 160 
| ee | ee ee a 640 
Llano of mn adws Jost: OT” eee O40 
| a Re ee 640 
vcheeenitie a ae ae NR .. nce ee 320 
| Re ere eo: RRR 160 
| eer lL ee Ee d2U0 
a.  .. ae RGD F UCN < o iccwee inetiiaiipemes o20) 
capil aban I Be hicsecccouac cee ities 640 
ninsctiiicaii-eps diel a IO. ocwecin simian eels ore d20 
| Pee mene Sr Sra 640 
ed oniiisiintaiiareieaddliaas cla a 320 
Be ee i ee NE IE Se ee A 640 
caida dean EE eS See 320 
earns Se aes: Meee SAL 
Se eee ERE Re Fe Tee d2U 
eccoeee Eee ree 160 
' Snel ae MT i 160 
FPN NT LE nS ee ee i 160 

iene. TF i EE «0 incitenailieimed 160 

ae a | Ee ee Se 160 
sion mee I 320 
ar I I = 640 
es ils Eo eines simeieiitine nt ae 320 


| i cela 640 
Sate ree 640 


— yar pa eee Adolph Richards eeee oa es ec ne eeeaeee v2) 


ti snipes tad Utica aa 640 
' 6 i IG 640 


\lason 


PEs ui ceienieaits bi ne ie siisiicitaeediains 13,563 
acres, of which 4 interest, 6,782 acres, 
v0e., $3,391. 


7 ea 
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Personal Prope rly. 


Bonds 


$17,500 South. Cott. Press & M’f't’g Co., 10° per cent., 105, 


Nos. 85, 86, 87, 96, 97, 98, 99, 100, 112, 115, 195, 196, 197, 
198, 199, at 81,000 each: Nos. 88,101,114, at 8500 each 
$5,000 South. Cott. Press & M’f’t’g Co., 8 per et., 1013, Nos. 
ve = & fw et eee ee Se 


»*> 


$4,000 Texas Cotton Press, 8 pr ct., 1013, Nos. 31, 52, 33, 


O44. <> ). apt o  @ Oo. al SHO { ach 
$f, Sat <hadveshewr Gothen Mndddins 30 pr ct., 105, Nos. 45, 
Lt). 4 bb. DG. 57. } 95.909. GO. at SO ail 


$5,000 Galveston wharf, 7 pr ct. par., Nos. not known .--- 


———_— ee ———_ nm: a: 


Stocks: 
476 shares South. Cott. Press &«& M’f’g (‘o.: Certifieate No. 
94 170 sh.: No. 205, 50 sh.: No. 234, 150 sh.: No. O24, 


I 
50 shares Texas Cotton Press & Wve ¢ 'o., o4, certificate 
SS ay) ee Seees coeewesaeacaacan of 

2S 140 shares Galveston W ‘hart Co., 50: Certificate No. 
41. 66 sh.: No. 43. 65 .—:* No. 1364. 8 sh. ....... 


(5 ] shares Cralve ston (ris ('o.., Li): Certificate No. 176, L7 sh. : 
No. 222. 3 sh.: No. 262, 20 sh.: No. 400, 13 sh.: No. 567, 


— a a + 


Ss S s}). — . = e @a« eae eoeoe nae ae @ @ee ene © Oe @ @ & 
22 shi: ares Nationa! Bar ik of ‘Texas, pear: Certificate No. lt). 
17 sh.: No. 105, 0 I ni nin el 


0 shares Ist Nat’l Bank of Galveston. par, certificate No. 
a Pao i a a a ss linia ai iii aaa 


76 shares Galves ston » Bank & Trust Co.. par, certificate No. 
*>*? 
» 


-’ ——— oe ee — —_ —— ee ee ee eee eee eee ee 


" . , ’ 
f iP 2 DIS Due ait. kestate. 


Ist. Note ot ¢ hay man & Harlan, dated Jan. 29, 1S77, inter- 
est from 29th gree of April, lO pr et., secured by real 
Pee sasncaden isn te taste “ek ghia eamaiipeaeeliiiiel alias pints ish aliaisiatils amma 

2nd. Note of i? | ierhar a pa | day of Ap ril . 1646. interest 
from 20th day of Ap il, 10 per cent, secured by real es- 


tute In Galvy. W SLOCKS , “ onsite’ a eh acaba ina. team 
3rd. Note of L. E. E dmonson. IS di Vv pr Dec. 187 6, interest 
from — day of ——, 12 per cent., secured by mortgage 
Ov real estate is Galveston a_i <n tne snekeneanes 


Ath. Note of & Crawt ral. lst iF iy of April, 1S72. interest 
from Ist day of April, 79, 10 per ecent., secured on lot 13, 
paoek GGl, Gealvesion ... aan«co«« ~ceinha tik: tied allan iaele 

Sth. Note of I. H. Sieling, 26 day of March, 1878, interest 
from 25 day of March, ’80, 10 per cent., secured by real 

estate ... sine ath tn die ten ene eine seneaiidines ininaees arcmin 

29 Gth. Note of HL. Homberg, LOth da ay of Nov b-, 1870, 

interest from 2nd day of April, ’80, 10 per cent., 

CONROE. OF PORE CHRRES on inccanncnncnineeiinieeae 


818.375 


oO079 
4. O60 


1.720 
5,000 


16,184 


‘> —— 
wo, 4 OU 


4,900 


2,440 
2 POO 
5.000 


7.000 


OO O00 
10.000 
11,000 


6 000 


- 
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ith. Note of P. Hoenis, 2 day of June, 1S75, interest from 
— day of , 10 per cent., secured by real estate..-.--- $2,000 

Sth. Note of Max Maas, 20 day of May, 1878, interest from 

| — day of ,— per cent., secured by real estate in 
i 3,500 

9th. Note of Wm. Brueggerhoff, 16 day of Aug., 1879, in- 

terest from 15 day of Feb., ’80, 9 per ce i ‘secured by 
| real estate in Austin___-_ .-- sibel Aidala setniinan 25,000 

10th. Note of T. Albertson & ‘Bro. 2 day of June, 1879, 

interest from 21 day of Dec., ‘79, 10 per cent., secured by 
GS ee ee 6,000 
Interest in the mercantile business of Kauffman & Runge, com- 


posed of Julius Kauffman and J 


tained. 


Real estate in Galveston _____-.- 
eal ¢ estate in interior counties - 


Int. in firm ol Kauffinai an & Ru unge 


oO) 


We, the undersigned, Auguste 5: 
T. Austin, do solemnly swear that 
isa full and complete inveniory 
of their testator that have 


iil 


come to 


[ SEAL. | 


We, the undersigned, appointed 


Krecutoi 


Sworn to and subscribed before m« 
\ tary Pul 


y i ppracse r 


veston county to appraise the estat 
solemnly swear that the foregoing inventory and appraisement of 


ilius Runge; value to be ascer- 


RP capitulation 


ye E 


$14,000 
15,137 
o4 200 
42. 074 
SY,750 
198,196 50 


_ a _—_ a: i il i i a 


o0 


~~ _—— — —« 


{j 1a 


ittlar, Julius Runge,and Edward 
the foregoing inventory and list 
id list of the “property and claims 
ir knowledge. 
AUG. BUTTLAR. 
EDWARD T. AUSTIN. 
this 12th day of May, 1880. 


JOHN ADRIANCE, 
for Texas. 


rive 


? 
. 
pide 


Gal / eston f ounty, 


g Oath. 


Kstate of Jutius KAUFFMAN, Dee’d. 


the hon. county court of Gal- 
Julius Kauffman, dee’d, do 


by 


> of 


the estate of Julius Kauffinan, dee’d, showing the appraised value 


of each item of said estate as furnis! 


ied tous by the executors, is just 


and correct according to the best of our judgment. 


= 
‘ HH. 
Sworn to and_= subseribed 

LSSO. 


[SEAL. | 


*) 
‘ 


Notary Public for 


y ey a 
$1360 


M. 


betore 


l. RUHL, 
TRUEHEART 


12th 


Appraisers. 


me this day of May, 


JOHN ADRIANCE, 


Galveston County, 


Tex. 


WOOTTERS. 


oe 


IS CLARA KAUFFMAN Vs. JAMES 
e 
THe STaAtTe or TEXAS, | 
Counly of Galveston. } 


[. P.S. Wren, eounty clerk in and for Galveston county, State of 
‘Texas, do hereby certify that the above and foregoing is a true and 
correct copy of an Inventory made in the estate of Julius Kauffman, 
deceased, cis the Siltiic appcars Ol re rad and on file in nv othlice 

Witness my hand and seal of the co infty court Utils the 2oth day 
of Septem be » A fT) 1885 

[SEAL] | PS. WREN, 


(nunty Cl rh 
Eexuipir D 

kK now all Meh) by these presents that sf lara Kauffman, vidow 

oft Julius hKautiman. late a) Cral ve ston. | exas, Dut for some Vears re- 

j brem ‘hi, Cr rrmah Vv, having ben 1} ehpowere d DY my said 


siding 1 
late hus 
villand testament 

1874, to transfer and convey the estate of my late husband and the 
lsof Julius Runge, August Buttlar, 


I 
} 
7 
i 


and, who died on the 17th day of January, 1880, in his last 
made at Galveston, on the 22nd day of April, 
mahagemel thereot from the han 
and Kdward ‘T. Austin, the Texas executors 

Now, therefore, 10 Lestim1on of the lovean il affection bear 
mun, and for divers other reasons, | 


7 


32 to my son, Julius Kaut 

do by virtue of this power ol ett rhey transfer, make over, 
and assign to my said beloved son, Julius Kauflman, and by these 
presents do pereby request the executors aforesaid to transfer and 
assign to my said beloved son, Julius Kauffman, all the real and 
personal estate and choses in action which by his said last will and 
testament | may be authorized to do, and to act for me and in my 
name, place, and stead in all matters of the estate of my deceased 
husband, Julius Kauffman, and especially to sell all of my interest 


~ » | 1] ] ‘ .. § ’ ; - } , , ’ 
Mm anv and ali real estate oO] Which mnv sald thusband died SeCIlIZed and 
7 . > . , . . 

Lie | nited States of 
~ ; ‘ —_ hes L coat vl deliver } 
Ame! Cd. ati Sitti, san. © Aeculeys . ceeLe. a mw TOW if (pcre alia ile iivel moodl 


_ 
— 
= 

j 

/ 
» 
> a 
ous 


posse ssed 1th the Sta 


’ 


is tu the purchaser or purchasers thereol 


ed 
— 


ana sutheient ait ca] ¢ 
and to recelve the consideration theretor. and to release. satisty, and 


. } ; } . 
discharge audi 2 nd KIN 
whatsoever. fiving ana granting unto mv sald Ue 


™ ) *% 
OVed Soll ful 


a 
~- 
7 
~- 
j 
~ 
~< 
/ 
~ 
— 
~ 
= 
— 
~ 
a 
- 
- 
—~ 
Po 
-~ 
— 
— oo 
— 
rd 
- 
~—_ 


. 


° . '» } ‘ 2 “7 ’ : 4 s+? *% i] ’ ** ) } > at 
poWwel and AVLUOPrILV to do and periorin ali and everv act ana thing 
> . . . > > se . } : ] | . > ] 
Whatsoeve! re GUIsite dik necessary to oO don in and avout the 
premises as fully to ali intents and purposes as | might or could 

. . . 1} ‘ - 

do if personally | 

I mmahes ' Trt ] — 2) ! » Pe } —~ 
tion, hereby ratiiving ahd COnUrMiIng ail taoat MV sald beloved son 
2 " Bs ' ° ite .* » . ‘ f > 4 ; e . . i sian ‘ 
oO! his substitute Siradii LAWHLULELLN d » or ecuuse to ve done Ly Virtue 

thereot 

ye) | e ! c - , . =" , 
o> i withess whereo!t | have nereunto subseribed mv name 


, , ° ’ 
’ ° > ¢ . ‘ . * ae . . ; . . 
1, Withh fUil poWer oF substitution and revoca- 


and affixed my seal the twenty-fourth day of September, in 
, } . 


the year one thousand elglit hundred and elghity. 
CLARA KAUFFMAN, 
Signed, sealed, and delivered in the presence of— 
C. WERLE. 
JOHN H. SCHWABEL. 


ud 
So 
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Usirep States ConsuLare, | 
os. 


Bre Hiei, } 


Be it known that on this twenty-fourth day of September, one 
thousand eloht hundred and elghty, before te, W. F. Grrinnel, 
consul of the United States of America at Bremen, personally ap- 
peared Clara Kauffman, known to me to be the person deseribed in 
— who executed and acknowledged the above letter of attorney to be 
her act and deed for the uses and purposes theretn expressed. 

[In testimony whereof | have hereunto subseribed my name and 
affixed my seal of office, at Bremen, the day day and year above 
written 


[sear] W. F. GRINNELL, Consul. 


No. 329. Filed for record Oct. 30th, 1880, at 114 o'clock a. m. 
Recorded November Oth. ISSO. at o clock }). in 


34 THe STaAte or TEXAS. | 


f aunty, of Gali hon i 

I, P.S. Ween, county clerk in and for the said county of Galves- 
ton, do hereby certify that the above and foregoing Is a true and 
correct copy of a power of attorney from Mrs. Clara Kauffinan to 
Julius Koauthoat , bearing date the 24th day of Sept., LSS, as the 
same appears of record in my office in reeords of deeds, &ec., Book 
oi. Dage & 

In testimony whereof | have hereto set my hand and affixed 
Thi’ thieral seal, at mv ofthee. i a CILV OF Galvest mm. on this the 
Sth dav lune, JSS 


[SAT | PS. WREN, 


(‘ounty Ole rk. Galveston County. 


Know all men by these presents that whereas Julius Kauffman, 


formerly of Galveston, now deceased, by lis last willand testament, 
' wii robnated re i In Graiveston counts it the 

\| ’ I tril ePSlLon Coun _ a movil 1 the 
signed his exe : 2 : Pexus, under which 

! lent We each du is executors b taking oath 

ind returning inventory without bonds, as provided in said 


+" Will and whereas by said will Mrs. Clara Kauffman was* 
| il power, by power of 
attorney. | if the Texas executors 
at) moanave tie sane herself, and the sald Mrs. (‘lara Kauthman 


having executed ber powel possession and appointment by ap- 
— i 7 
' | > . . ; , ’ ; . i P , . . ‘ ae : 
pointing her son, Jullus ,aullinan, her sole attorney to manage said 
" , }. ’ ’ of 
estate. as per his power of attorney, duly authenticated and recorded 
od ’ : : | , : e ’ a? | * , i. op"; 
hh Cealiveston EV OF oti dav of October, ISSO, Book hs 
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page8: Now, therefore, we do hereby severally resign and relinquish 
unto the said Clara Kauffman and her said attorney all our right 
as executors in said estate, and notify all persons that we are no 
longer executors of the estate of Julius Kauffman, dee’d. 
Witness our hands this twelfth day of January, 1881. 
JULIUS RUNGE. 
AUG. BUTTLAR 
EDWARD 'T. AUSTIN 


THe Srate or TeXAs, | 
County Of Cfalveston } 


before me, | Love nberg il HOLAPS public it) and lor said county 
of Galveston, on this day personally appeared Julius Runge, August 
Buttlar, and kdward ‘T. Austin, known to me to be the persons 
whose names are subscribed to the roreyolng instrument, and sever- 
ally acknowledg d fo me that they CX euted the same for the pur- 
PhOSCS and consider ition there iti expressed 
ob (iiven under Hil \ hand and seal ot ottiee, ut (ialveston, 
Texas, this l4th day of January, A. D. 15838] 
lL LOVENBERG, 
[si \} Notary Public tor Galveston County, lexas 


liled for record January 25th, 1551, at 3 o clock }>. Uhl Recorded 
January 29th, ISSI, at 3 o'clock p. m 


THe STrate or TEXAS. } 


¥ . } ‘ 
( ountiy of (,alvestan } 


lL, PoS. Wren, county clerk in and for said county of Galveston, 
do hereby certify that the above and for going is a true and correct 
copy of a release of executorship from Julius Runge, Aug, Buttlar, 
and Edward PT. Austin to Mrs. C. Kauffman ef al., bearing date the 
ith day Ol January, ISS, as the same appears oO! record in ny 
othice 11) record Ol deeds, WC... book od. Paoe | be} 

ln testimony whereof | have hereto set my hand and athixed my 
official seal, at my oftice, inthe city of Galveston, on this the Sth day 
of June, 1885. : 

P.S. WREN, 


[Sk \! | (County Clerk. Galveston County. 
exnibir 
In County Court. March Term, 1880 
state of Junius KAUFPMAN 
Oath of Exveeutors Appointed by Will 
m= We, the undersigned, August Buttlat, Julius Runge, and 


O% Edward T. Austin, appointed by the will of said Julius Kauff- 
ahi, which has been duly admitted to probate, executors 


CP a Oe. « 
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thereof, do solemnly swear that the writing which has been offered 
for probate is the last will of Julius Kauffman, dec’d, so far as we 
know or believe, and that we will well and truly perform all the 
duties of executors of said will. 
EDWARD T. AUSTIN. 
AUG. BUTTLAR., 
JULIUS RUNGE. 


Sworn to and subseribed before me this Ist day of April, 1880. 
C. T. McMAHAN, 

Clerk County Court, Galveston County, Tex., 
By WM. T. AUSTIN, 

Deputy Clerk. 


The Srate or ‘Texas. | 
County of Galveston. j 


|, P.S. Wren, county clerk in and for Galveston county, State of 
‘Texas, do hereby certily that the above 1s a true ana correct COpy 
of the qualification of executors of the estate of Julius Kauffman, 
deceased, as the Sume auppears of reeord and On tile in ny otlice. 

Witness my hand and seal of the county court this the 24th day 
of September, 1885 

[SEAL. | r. SS. WREN, 
County Clerk. 


Kiled Oetober Sth, 1885 
ALEX. EASTON, 
(re D. GC, G. Ge. 


os Am'd Answer to PU tis’ 2d Am’d Pet hiled et. L2. ISS. 
District Court, Galveston County, to October Term, 1889 


lames C. Woorrers et al. ) 
Us > No. 6677 


Junius KauremMan et al. } 


And now comes the defendant Clara Kauffman, by leave of the 
court, and appearing for this parpose only, and says that this court 
has not and should not take jurisdiction over her, nor is she required 
by the law of the land to answer the complaint of said plaintiffs, be- 
cause she Savs al and before the institution of this suit against her, 
ever since, and “at present siie is rnd Was a resident of Bremen, in 
the Empire of Germany, and a non-resident of the State of Texas ; 
that no citation or notice of the pendency of said suit has ever been 
St rved Upow lie r personally or within the State of i¥ Yas: that sery- 
we Was pretended to be made by il publication lth a weekly purper, 
published it) the cits of Gralveston, called the “ Sunday ( pera Class e 
that Uboll motion al defen lant. who appeared for that purpose only, 
the said notice was declared null and void and quashed by this 
honorable court, and now, again for this purpose only, the said de- 
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fendant uppears and pleads to the jurisdiction of this court, and says 
that never having submitted to the jurisdiction of this court or ap- 
peared or made any appearahee excepl specially Lo object LO 
ou the jurisdiction, and never having been served within this 
State with citation or other notice, and residing ina foreign 


State, and never having consented to or acknowledged service of 


process, this court should not and cannot legally take Jurisdiction 


of her person; that so to do would be in violation of the Constitu- 
tion of the United States and the constitution of the State of Texas, 
and that such assumption would be without due process of law and 
contrary to the law of the land; all of which will be verified by 
the record W heretore she prea - judgment. 
WAUL & WALKER, 


Attys for Clara Kautiman. 


be overruled, still insisting on said plea to the jurisdiction and pro- 
testing against this honorable court assuming jurisdiction hereof, 
and with Julius haullman, by leave of the court first had and ob- 
tained, and substituting this answer for allo and thus say that the 
petition are not sufhicient for 
lants: aud, further answering, 


And the said Clara Kauffman, should her plea to the jurisdiction 


matters and things set forth in sai 
plaintitls to recover against said defen 
they deny each and every allegation contained in plaintiffs’ second 
amended original petition, tiled October oth, 1885; and of this they 
put themselves pon the COUNTY 
And, farther answering, defendants say that the said one hundred 
and thirty-five bales of cotton in petition mentioned were 
40 shipped to the firm of Duble & Wootters, who were doing busi- 
ness in the city of Galveston and advertised and generally 
known as cotton and wool factors and commission merchants, offer- 
ing “advanees made on consignments, personal attention given to 
filling orders and receiving and forwarding merchandise ;” that 
said firm was known as purchasers of cotton and filling orders for 
spin ‘Ts and also as purchasers of cotton on their own ACCOUNL : 
that said cotton was consigned by plaintitls to said firm to be by 
them disposed of for the benefit of plaintiffs; that before and after 
the sald cotton Was rece ved by suid Duble & Wootters they made 
certain advances to plaintiffs for freight and charges, amounting to 
over elght hundred dollars: thrat quring the suid time said Duble & 
Wootters accepted bills drawn upon them by plaintits to the amount 
of eight or ten thousand dollars, many of therm drawn at sight and 
the others to fall due at various times from November, 1873. until 
March, 1874; that said drafts, as they fell due and were presented, 
were petal ; that oOnoor about Novembe -. S75, owlby fo a heavy 


‘ 


pressure In monetary aflairs — the cotton market of the United States 
and in the city of Galveston, cotten could only be sold at very low 
prices; that plaintiffs limited the price of their cotton to 14) cents per 
pound: that owing to advanees made by said Duble & Wootters and 
indebtedness and obligations incurred by them in their business they 

became serlously embarrassed and so informed the plaintit 


‘ 


4] James C. Wootters; that satd James C. Woottersand the defend- 


ee 
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aut Jno. H. Wootters, one of the partners of Duble & Wootters, 
being brothers, the plaintiff James C. Wootters, to relieve his brother 
and the said Duble & Wootters from their embarrassment, agreed to 
send and did cend funds and colton forward, SO that said Duble & 
Wootters might use the said funds and the proceeds of said cotton 
or receive advances on said cotton or use the same In any manner 
they could make it available so as to relieve them from their diffi- 
culties. The said Duble & Wootters not being able to realize the 
price desired by plaintiffs for the cotton, and being authorized to 
use the said cotton in any tmahher to relieve their embarrassments, 
and not being able to sell or obtain an advance on said cotton in 
the city of Galveston in their capacity as forwarding merchants, 
they shipped the sald cotton to the house of Melley, forget & Co., 
receiving an advance thereon from their codefendant, Julius Kauff- 
man, agent of Melley, Forget & Co., as by the plaintiffs they were 
thereunto authorized, the said Duble & Wootters assuming control 
of said cotton as owners thereof with the authority and consent of 
said plaintifis; that the said cotton was in the possession of said 
Duble & Wootters and claimed by them as their own property ; 
that sald cotton was forwarded and shipped to Melley, lorget AY Co. 
long before said Julius Kauffman, Sr., knew that there was any 

claimant for said cotton and when it was beyond his control, 
Z he never having claimed any right to said cotton or any part 

thereof; that, trusting in the indicia of ownership, the said 
Julius Kauffman advanced on said cotton the amount of seven 
thousand five hundred dollars, the said Duble & Wootters so claim- 
ing the same as their individual property as having a right to dis- 
Pose of the same; all of which defendants will verify. W herefore 


af 
8 
dl, 


they pray judgment, &c 
WAUL & WALKER, 


bor Def'ts Clara Kauffman & Julius Kauffman. 


And the said Julius Kauffman says that the cause of action, if 
any the plaintiffs have, accrued against this defendant more than 
two vears before the institution of this suit, 

WAUL & WALKER, 


kor D'f'ts Clara and Julius Kaufiman. 


And these defendants, for further —, say that at the June term, A. 
I). S77, of the district court of Galveston county, in this suit, then 
pending and numbered No. 6677, wherein the said James C. Woot- 
ters was plaintiff and the said Julius Kauffman and Duble & Woot- 
ters were defendants, and for the same cause of action in said peti- 
tion mentioned, and the same having been tried before a jury, who 
rendered their verdict therein in favor of said defendant, Julius 

Kauffman, since deceased ; and there uUpou the court rendered 
43 judgment for the said Kauffman “that he go hence without 
day, and that he recover of the plaintiffs his costs in this be- 
half expended,” as by the record and proceedings more fully appears; 
which said judgment still remains in full force and effect and in 
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nowise reversed, satisfied, or made void, which they are ready to 
verify. Wherefore they pray judement. 
WAUL & WALKER, 


Attys for Def'ts Clara and Julius Kauffman. 


hiled October 12th, ISS. 
ALEX. EASTON, 
Clerk D. C. G. Co., 
By KDWIN BRUCE, Deputy. 


Defendant Clara Naujiman’s Motion to Quash Service. Filed June 6, 
ISSO ° 


James C. Woorrers ef al. | 
is , 

’ a ' , No. 6677. 

Joun K. Woorrers, Henry N. Duster, Clara Kavure- { 


MAN, JULIUS KAUFFMAN, J 


And the said defendant, Clara Kauffinan, who makes her appear- 
ance by her attorneys for this purpose only and moves the court to 
quash the service of the citation by publication filed in this cause, 
because the same was pretended to be served by publication made 
in a newspaper, published weekly, on Sunday, called the “ Sanday 
Opera Glass,” in the city and county of Galveston, and that the said 

publication was made therein on Sunday, the 4th of May, 
44 ISS4, on Sunday, the llth day of May, 1554, on Sunday, the 
ISth day of May, 1SS4, and on Sunday, the 25th day of May, 
ISS4, and on no other days and in no other newspaper, this suit not 
being a suit for attachment, injunetion, or sequestration. Where- 
fore she prays that the said citation be quashed, 
WAUL & WALKER, 


Attorneys Appearing for Mrs. Clara Kaujiman for this Motion. 


Filed June 6th, 1885 
ALEX. EASTON, 
ere D.C. G. C., 
By EDWIN BRUCE, Deputy. 


Order of (vuyrt Sustaining Motion lo Ouash 1) HLILPrers and Exceptions 
of Julius Kaujiman Sustained, ete. 


J. H W OOTTERS et al. ) 
vs . No. 6677. 


J. KAUFFMAN ef al. 


JUNE 81H, 1885. 
This day came on to be heard the motion of the defendant to 
quash the service herein on Clara Kauffman; which said motion 
being duly considered by the court, it is ordered that the service 
made on the defendant Clara Kauffman be,and the same is hereby, 
quashed. The opinion of the court being that the petition discloses 
no cause of action against Julius Kauffman, his demurrer and ex- bs 


a 
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ceptions are sustained: to which ruling of the court the plaintiff 
exce pts. 

Plaintiff has leave to file an amended original petition in 
45 lieu of all former pleadings, and cause continued. 


Demurrer and Answer of Julius Kaufiman. Filed June 6, 1SSo. 
District Court, Galveston County. 


J. C. Woorrers ef al. 
Us. . No. 6677. 
Junius KAUFFMAN ef al. } 


And for answer to the petition filed in said case against this de- 
fendant Julius Kauffman comes and says that the matter and things 
set forth in said petition as the same are therein set forth are not 
sufficient in law for the plaintiff to recover against him, and for 
special exception to said petition the defendant says: 

l. It does not appear by sald petition that this defendant Is in 
possession of any of the property of the said Julius Kauffman, de- 
ceased, either us devisee or legate c unde r the will of the said Julius 
Kautfman, deceased, or that as heir he has inherited or is in posses- 
sion of any of said property. 

Il. It does not appear by said petition why this suit was not -re- 
vived against the executors of the last will and testament of the said 
Julius Kauffman, deceased, the proper legal representatives of his 
estate. 

III. Because no writ of scire facias against the legal representa- 

tives of said Julius Nauflman, decessed, has been asked for 
4 or issued from said court since the death of said Julius 
Kauffman. 

IV. Beeause the petition attempts to jorn with the said Clara 
Kauffman, the sole devisee, legatee, and legal representative of the 
suid Julius Kauffman, deceased, this defendant, who is not charged 
to be devisee, legatee, or legal Pepe sentative of sald Julius K auff- 
man, deceased, 

: WAUL & WALKER, 
Att’ ys for Julius Kauffman, Defendant. 

And, further answering said Ist amendment to the original pe- 
tition, this defendant says that heretofore, to wit, at the June term, 
A. D. 1877, of the district court of Galveston county, In this suit, 
No. 6677, then pending, wherein the said James C. Wootters and 
William P. Hayes were plaintiffs and Julias Kauffman, deceased, 
and Duble and Wootters, defendants, and for the same cause of ac- 
tion in said petition mentioned, and the same having been tried 
before a jury, who rendered their verdict therein in favor of said 
defendant, Kauffman, deceased, and thereupon the court rendered 
judgment for the defendant J. Kauffman, deceased, “that he go 
hence without day, and that he recover of the plaintiff his costs In 
this behalf expended,” as by the record and proceedings more fully 
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Dh fendant's Plea AD Jurisdiction hiled et 13, LSS85. 


J.C. Woorrers et al. 
is No. 6677. 
Junms KaurrMaw etal. | 


And this defendant, Clara Kauffman, to the 2nd amended peti- 
tion to the original and Ist amended petition, says that this court 
has no jurisdiction over her person, for this: That no proper service 
of citation has been madeon her by publication or in any other 
manner: that said pretended service made by publication in the 

Sunday Opera Glass” was null and void, because she says the said 
newspaper is a weekly newspaper published in the city of Galveston 
and on no other Lay excepting Sunday that said publication was 
madeon Sunday, May 4th, ISS4; on Sunday —— 11, 1884; on Sun- 
day, May ISth, ISS4, and May 2oth, 1584, and on no other days, and 

that it is forbidden by law that any process shall be served 
1") ct) Sunday except In «6©case Of Iniunetion, attachment, or Se- 
questration, and that this suit is not a case of injunction, at- 
tachment, or se qui stration, Which she ts ready to verify. Wherefore 
she prays judgment whether this court can or will take further cog- 
nizanee of this suit against her 
WAUL & WALKER, 


Attys tor Clara Kauffman, Detendant. 


hiled Oetober 13th, 1SS5 
ALEX. EASTON, 
Clerk ) (Gy Cv.., 
By EDWIN BRUCE, Deputy 


Order of Court Granting Leave to John H. Wootters to File His Plea of 
Discharge mn Ba rh g ptey, ete. 


JI_C.o Woorrets ef a/ 
| . No. 6677 
J. KAUFFMAN ef al. J 

OcroBer 26TH, 1587. 

At requ st al the pRriles the eourt Appoints le II. Porter stenog 
rapler to tuke down and report the evidence herein, who, being 
dulv sworn, entered upon that duty. Thereupon John H. Wootters 
has leave to file his answer by filing his plea of discharge in bank- 
ruptey releasing him from all obligation for the claim sued on 


Gay nnpal | sneer ot dol, j i] ia if . kiled (jel 2b, LSS{. 
In Distriet Court, Galveston County, Texas 
J.C. Woorrers et al 
iis ‘ No. have 
Juris KAUFFMAN ct al } 


50 Now comes the defendant Jolin UH. Wootters and, for 
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answer to the petition of plaintiff, says that on the 29th day of 
January, 1878, at Galveston, the United States district court for 
the eastern district of Texas made and granted to this defendant 
a decree of discharge from his debts as a bankrupt, which discharge 
is annexed hereto, marked “ Exhibit A,” and made part of this 
answer; that the debt sued on by plaintiff was provable under the 
bankrupt act against defendant; that said defendant was duly ad- 
judged il bankrupt in said court on August 11th, 1877, and the debt 
sued for by plaintiffs accrued prior to that time, and said debt was 
not one excepted from the operation of a discharge in bankruptey, 
and was provable as aforesaid against this defendant's estate as a 
bankrupt. Wherefore this defendant prays to be discharged with 
his COSLS, and he prays for cr4 neral reli [ 
J. R. BURNEPT, 
Atty for Def’t John H. Wootters. 


“Exnipit A.” 
District Court of the United States for the Eastern District of Texas. 


Whereas John H. Wootters, of the county of ILouston and State 
of Texas, has been dulv adjudged a bankrupt under the act of Con- 
gress establishing a uniform system of bankruptey throughout the 

Lnited States, and Appears to have conformed to all the re- 
5] quirements of law in that behalf, it is therefore ordered by 

the court that said John IT. Wootters be forever discharged 
from all debts and claims which by said act are made provable 
against his estate, and which existed on the llth, day of August, 
IS77, on which day the petition fur adjudication was filed against 
him, excepting such debts, ifany, as are by said act excepted from 
the operation of al discharge in) bankruptey. 

Given under my hand and the seal of the court, at Galveston, In 
the said district, this 20th day of January, A. D. 1878. 
| SEAL. | AMOS MORRILL, Judge 

(endorsed on the back thereof :) 

No. 586. In the matter of John Il. Wo Llers, bankrupt. Certificate 
of discharge. 

| hereby certify that the within certificate of discharge has been 
duly recorded by me on the minutes of said eourt in bankruptey, 
in vol. LQ, Ol pages 208 and 29 

Witness my hand and seal of said court, at Galveston, January 
29th, LISTS. 

GEO. C. REVES, Clerk, 
[SEAL. | By C. DART, Deputy. 


Filed October 26th, 18S7 
ALEX. EASTON, 
(Acré D. C., G. Co.. 
By EDWIN BRUCE, Deputy. 
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to 


Order of Court Ove rruling Plea to the Jurisdiction, ele. 


fe 
a 


J. t; Wo0o1 rERS ef Gl. ) 
is. > No. 6677. 
J. KAUFFMAN etal. } 
OcToBeR ZSTH, 1887. 


The defendant (‘lara hKauffman’s moron to quash the service was 
sustained by the courton June Sth, 1885, and on October 13th, 1885, 
said Clara Kauffman’s plea to the jurisdiction was overruled after 
hearing the evidence thereon ; to which ruling she excepted. 


Order of Court Ove rruling LD f'ts (renner il Lh reererrer and Su aiming Part 
of PUP?'s Exceptions and Overruling Defendants’ Plea to the Jurisdiction, 
ele. 

J. C. WoorrTers 
is. > No. GO7 7. 
J. KAurrMan etal. | 
OcrToBeR 14, 1889. 


The defendants’ general demurrer, being duly considered by the 
court, is overruled: to which ruling of the court the said defendants 
except ‘The plaintith’s exception to that part of defendants’ answer 
which states “that said firm was known as purchasers of cotton and 
filling orders for spinners, and also as purchasers of cotton on their 
OWT account,” Is sustain J - {oW hieh ruling of the court the detend- 
ants except. At request of the parties, the court appoints E. H. 

Porter to take down the evidence herein, who, being duly 


53 sworn, entered upon that duty. The defendants’ plea as to 
the service bv public ition on the defendant Mrs. Julia Kauff- 
man was acted on at the June term. ISS5. of this eourt. and said 


service, oH MotloOn oO hie r att rhey, Was then y lashed, as the publi- 


cations were made on Sundays, and the cause at said June term was 
continued. and at the October term, 1SS5, the said defendant re- 
newed her plea to the jurisdiction and claimed that she was not 


subiect to the Iurisdiction of the court, in that no other service had 


‘| 
Li 


been made on her than said publication; and, it then being the 
opinion of the court that said service,on the motion of her attorney, 
had been quashed at the previous term; that she was then, by virtue 
of the statute, legally in court at the said Oetober term, 1885, and 
the court now, at its present term, adheres to its said former rulings 
thened in the ruling bv reason of the further fact that 
th, »>cause Was Carri dl to the supreme court on appeal and the action 
of the supreme court had on the question of jurisdiction affirming 
it. it is therefore ordered, adjudged, and deeree.| tha’ the defendants’ 


plea to the jurisdiction is again overruled ; to which ruling of the 
court the said Julius Kauffman excepts 
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Order of Court Sustaining Plaintiff ’s Ohjection and Refusing to Let 
Judgment Rendered June 12, 1887, be ead as Res Judicata. 


54 J. C. Woorrers 
is, > No. O67 7. 
J. Kaurrman et al. J 
QOcoroBper l6rH, 1SS9. 


The defendants offered in evidence the judgment of the court, 
rendered on the 12th day of June, 1877, under their plea of res 
judicata ; also their motion for new trial; and the plaintiff objects 
to the evidence on the ground that it was not a final judgment and 
was irrelevant and did not constitute any defense to this suit, and 
the court sustained the plaintiff’s objection and refused to let said 
judgment be read as res judicate; to which raling of the court the 


defendants except 


Charge of the Court. Filed Oct. 17, ISS. 
y ©. W ooTTERS } 
vs, » No. OO7 7. 
J. KAUPRMAN ef al. J 
Charge of the court to the jury. 
(GENTLEMEN: This suit Was OPlgibally brought Vv the firm of J. 


(’.. Wootters & Co. against the firm- of Kauffman & Runge and 
Duble iV W ootters. the said firm of J. 6 W ootters WN Co. being then 


<i 


composed of J.C. Wootters and Wm. P. Hayes, and the said firm of 


Kauffinan & Runge at the time of the alleged cause of 
action was composed solely of Julius Kauffman, Sr. Since 
the first institution of the suit the said Wim. P. Haves sold 
and transferred all of his interest in the suit and subject-matter in 
controversy to said J.C. Wootters, and now the said J. C. Wootters 
is the sole plaintiff and entitled to all the right in the matters in 
controversy which the firm of J. C. Wootters & Co. were entitled to; 
and since the original institution of the suit Dable, of the firm of 
Duble & Wootters, has died insolvent and without administrator, 
and also since the original institution of the suit John H. Wootters, 
of the said firm of Duble & Wootters, has been discharged in bank- 
ruptey, and henee no recovery ean be had against said John H. 
Wootters; and sinee the original institution of the suit Julius Kauff- 
man, Sr., bas departed this lite, willing his property to his widow, 
Mrs. Clara Kauffman, and the plaintiff has since the death of Julius 
Kauffman, Sr, made his widow, Clara Kauffman, and their son, 
Julius Kautiman, parties defendant ; so that J. C. Wootters is now the 
sole plaintiffin the suit and Clara Kauffman and Julius Kauffman, 
Jr., and John H. Wootters are only defendants in the suit. 
As to the defendant John I. Wooters, he has been discharged in 
bankruptey, and as to him your verdict will be that the plaintiff, 


“lea 


— —, 


(Gh 
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re 
ihiti' 


a, & W ootters recover not against the defendant John I. W voot- 
ters, who has by Cl} discharged 11) bankruptey. 
The defendant, Julius Kauffman, Sr., having died in the 
56 early part of the vear 1880, thereafter the plaintiff, J.C. Woot- 
ters, on the 25th day of January, 1884, filed their amended 
original petition making Clara Kauffman and her son, Julius Kauff- 
man, parties defendant, alleging that said Clara Kauffman was the 
widow of Julius Kauffman, Sr., deed, and that Julius Kauffman, 
Jr.. was the son of said decedent and of said Clara Kauffman, and 
the said amended petition of January 25th, 1584, seeks to make said 
Clara Kauttman and her son, Julius Kauffman, lable for the value 
ot the COLLON, alleging the conversion ol the property by Julius 
Kauffman, Sr., decd, and alleging that his said widow and son were 
liable for the cotton alleg d to have been converted by the deceased, 
Julius Kauffman, Sr., by reason of the alleged fact that said Clara 
Kauffman and Julius Kauffman, Jr., had received of the estate of 
Julius Kauffman, Sr., deceased, property and estate largely in excess 
of the plaintifl’s claim after the payment of all the debts of Julius 
Kauffinan,Sr.,deceased. ‘The property of a deceased person is liable 
for the payment of his debts, and the persons who receive that prop- 
erty are liable for said debts to the extent of the value of the prop- 
erty so received of the estate. Upon the defendants’ plea of limita- 
tion I charge vou that the statute of two years’ limitation in order to 
bar the plaintiff’s claim must be two years from the time of receiving 
the estate of the deceased up to the filing of the petition, not, 
OF however, to include in the two years any part of the time of a 
party’s absence from the State of Texas. ‘Two years’ limitation 
would be a bar to plaintiff's action against the widow, Clara Kauff- 
man, and son, Julius, and in order to ascertain whether the two 
vears’ limitation has run in favorof Clara Kauffman or herson, Julius 
Kauffman, you must count from the time that they took possession 
of the property of Julius Kauffman, deed, up to the filing of the 
plaintiff's amended petition, on the 2oth of January, 1854, deducting 
from the time whatever time they may have been absent from this 
State after receiving the estate of said Julius Kauffman, dec’d— 
that is, if the proof shows that Clara Kautiman was absent from the 
State of Texas at any time between the time that she received the 
estate of her di ceased husband and the 2oth of January, LSS4, such 
time of her absence from this State must not be counted in ber favor, 
but must be deducted from the time which elapsed between her re- 
ception of her husband's property and the 25th of January, LSS4, in 
order to ascertain wie ther or not the bar of LWo Vears has been CoIn- 
pie it d yrn Lae r favor - and in order to determine the question of lim- 
iItation of two years as to the son, Julius Kautiman, the times of his 
absence from this State must not be counted in his lavor, but must 
be deduct d from the Lime Which ¢ Lea pose (| between his reception of 
his father’s property and the 25th of January, 1884, in order 
oS to ascertain whether or not the bar of two years has been 
completed in his favor. 
The general and well-known custoin and usages of trade at the 
port of Galveston by cotton factors at the time of the plaintiff’s con- 


o2 CLARA KAUFFMAN VS. JAMES C. WOOTTERS. 
signment of the cotton to Duble & Wootters would form a part of + 
and enter into the contract between the consignor and consignee, 
and if that general custom and usage of trade was tha. the cotton 
shipped from the interior was to be sold in the port of Galveston, 
then the consignee has no right to incumber the cotton and had no 
righit Lo ship it toa forelgn port, and the fact that a few cotton 
factors may have departed from the cveneral custom and usage would 
not change the general custom and general usages of the trade, and 
would furnish no authority to a cotton factor to ship cotton to a for- 
eign market. Cotton factors and commission merchants at the port 


DB wr 

of Galveston at the time of the consignment of this cotton to Duble 
W Wootters ha l no authority to deal with the cotton otherwise than 
bv its sale in the nort of Galveston foreash. If the plaintiff directed 
his cotton not to be shipped to a foreign market, but to be sold in 
Galveston, then Duble & Wootters lad no authority to m ike any 
other disposition of the cotton than to sell itin the port of Galveston. 
Cotton factors and commission merchants at the port of Galveston as 
such cotton factors had no authority to entrust it tosale to others orto 

pledge it as asecurity for an advance to them or to ship it toa 
HY) foreign port. Persons dealing with cotton faetors concerning 

cotton consigned to them are charged with notice of the extent 
and limitation upon their powers, and if they deal with them asif 
they were acting for themselves or as if they were dealing with their 
own property such persons do so at their peril, and if the trans- . 
action be brought in question by the owner of the cotton the burden =» 


of proving that the factor had authority to deal with the property 
contrary to the veneral custom and lusage to sel] in ( ralve-ton is Ot} 
the persons dealing with the factor and not on the consignor. By 
the term custom is meant a well established avd recognized usage 
of cotton factors and commission merehants. A usage to make it a 
custom must be general and well established and well recognized in 
the trade as the manner of condueting the business by Lhe cotton 
factors and COU ISSTOn merchants as oa class and as a whole, and 
hot the usage of a few firms engaged 1 Lhe business. 

If you believe irom the evidence that the cotton in controversy 
was shipped by the plaintiff to Duole & Wootters, cotton factors at 
Galveston, and was by Duble & Wootters delivered to Julius Kaul: 
man, Sr., deceased, and shipped by him to a foreign market, then 
the said Julius Kauifman, deed, made himself lable to the plain- 


tiff for the market value of the cotton in the port of Gralveston at _- 
the time that Julius Nautlman, dee’d, received the same, and a. 

, } } .% . . o ‘ 

60 would make Mrs. Clara Kauffman and Julius Kauffman, Jr.. 5 


liable for the said value thereof and interest thereon at 8 per 

cent. per annum from the time that Julius Kauffman, deceased, re- 
ceived the cotton to the present time, if said Julius Kauffman, Jr., 
and his mother, Clara Kauffman, received each the property and | 

estate of Julius Kauthmnan, dee’d, of value largely in excess of the 
plaintiff's demand. | 
In case vou find for the plaintiff against defendants Clara Kauff- 

man and Julius Kauffman the form of your verdiet may be sub- 
stantially as follows: “ We, the jury, find in favor of the plaintiff, we A 
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J.C. Woott rs, against the defendants Clara Kauffman and Julius 
Kuuffman in the sum of —— dollars, and we further find in favor 
of the defendant John H. Wootters on his plea of discharge in 
bankruptey,” specifying in the blank the amount against Clara 
and Julius Kauffman, including the interest, finding for the gross 
amount of principal and interest and not separating the interest 
from the principal. 

In case vour verdict be in favor of all the defendants, then its 
form may be substantially as follows: “ We, the jury, find in favor 
of all the defendants.” If the plaintiffat the time he shipped the 
cotton to Duble & Wootters had funds in their hands sufficient to 
prs thie freight charge s thereon from the interior to the port of Gal- 

veston and cotton-press charges Line cotton would not be In 
1 cumbered by such charges, as it was the duty of Duble & 

Wootters to apply such funds to the payment of such charges, 
and in such event, if vou so find, vou will in computing the value 
of the cotton make no abatement of the value on account of such 
freight and press charges, but if Duble & Wootters did not have 
funds of the plaintiff tuo pay suld charges, then the charges would be 
deducted by you from amount of the value of the cotton. 

WM. H. STEWART, 
Judqe of 10th Judicial District. 


Ve rdict of thre Jury hiled Oeloln y ea }SSo 


We, the jury, find for the plaintiff, J. C. Wootters, against the de- 
fendants Clara Kauffihan and Julius Kauffman in the sum of 
twenty thousand one hundred and thirty-five and jf; dollars 
($20.135.64) and we further find in favor of the defendant Jno. H. 
Wootters on his plea of discharge in bankruptey. 


C. G. KEENAN, Foreman. 


Filed October 17th, 1889 
ALEX. EASTON, 
Clerk D. C. G. Co.. 
By EDWIN BRUCE, Deputy. 


()? Judament Qt bhig f ourt. 


J. C. Woorrers 
rs, » No. OHO 7 i. 
J. KAUFFMAN ea 
OcroBeR 17TH, 1SSY. 

This day, this CAUSC coming On to be heard, camne the parties, 

plaintiff and defendants, by attorneys, and thereupon came a jury of 

good and lawful men, to wit, C. G. Keenan and eleven others, who, 

being duly empannelled and sworn, and who having heard the 

pleadings, evidence, argument of counsel, and charge of the court, 

retired to consider of their verdict, and afterwards returned into open 
court the following verdict, to wit 

9—1]360 
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“We, the jury, find for the plaintiff, J. C. Wootters, against the 
defendants, Clara Kauffman and Julius Kauffman, in the sum of 
twenty thousand one hundred and_ thirty-five and ,°;4, dollars, 
($20,135.64), and we further find in favor of the defendant John H. 
Wootters on his plea of discharge in bankruptcy. 

“OC. G. KEENAN, Foreman.” 


Whereupoi it is ordered, adjudged, and decreed by the court that 
the said plaintiff, J. C. Wootters, do have and recover of and from 
the defendants, Clara Kauthman and Julius Kauffman, the sum of 
twenty thousand one hundred and thirty-five and 5%) dollars 
($20,135.64), with interest thereon from date hereof until paid,‘at 
the rate of eight per cent. per annuin, together with all costs by him 

in this behalf incurred, for which execution may Issue; and 
63 further ordered by the court that the said plaintiff take noth- 

ing herein against the defendant John H. Wootters, and that 
he go hence without day and baveand recoverof and from the said 
plaintiff all lis costs in this behalf ineurred, for which execution 
may issue, and that execution issue for use of officers of court against 
each party respectively for the costs by them herein respectively 
incurred, 


Defendants’ Motion for a New Trial. Filed Octo. 19, 1889. 


Jas. C. Wootters & Co. 
Us. > No. 6677 
Jutius KAUFFMAN ef al. 


And now come the defendants, Julius Kauffinan and Clara Kauff- 
man, and move the court to grant them a new trial in the above 
cause. 

And the said Julius Kauffman for cause says : 

Ist. That the court erred in instructing the jury upon the de- 
fendants’ plea of limitation: I charge you that the statute of two 
years’ limitation in order to bar the plaintiff’s claim must be two 
years from the time of receiving the estate of deceased up to the filing 
of the petition, not, however, to include in the two vears any part of 
the time of a party’s absence from the State of Texas, * * * 

and in order to determine the question of limitation of two 
64 years as to the son, Julius Kautfman, the times of his absence 

from this State must not be counted in his fayor, but must be 
deducted from the time which elapsed between the reception of his 
father’s property and the 25th of January, 18S4, in order to ascer- 
tain whether or not the bar of two Vears bas been com pleted in his 
favor. 

[I. Because the court assumes in his charge to the jurv that the 
property received from his mother on or about the Ist of July, 1880, 
was the property of the estate of his deceased father, the testimony 
showing that the gift from his mother was of her own property and 
donated to herson before she had ever received any part of the estate 
of her husband, deceased. 


= 
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And the said Clara Kauffman for cause why a new trial shall be 
granted shows: 

Ist. That this court has no jurisdiction, it being shown by the 
testimony and pleadings in the cause that long before, at the time, 
and ever since the Institution of this suit she was a non-resident of 
the State of Texas and was a resident of the Empire of Germany ; 
that she never appeared personally nor received service of citation 
or authorized anv one to reecelve service for her, nor did she walve 
service of citation or authorize any one to waive service of citation 
or notice of the institution of this suit for her, nor did she authorize 
any person to appear for her, except to object specially to the juris- 

diction of this court, as 1s shown by the record in) the cause, 
Ho and that the court erred in assuming jurisdiction of the case 

over the Person of her, who, through her attorneys, Was pro- 
testing against the courts so taking jurisdiction, and that the said 
several rulings of the court are in violation of the Constitution of 
the United States, said jurisdiction being taken without “due pro- 
cess of law and against the law or the land,” no personal service 
being made upon her in this State or within the jurisdiction of this 
court, nor any voluntary appearance being made by her in said 
sult. 

And the said defendants together jointly say that a new trial 
should be granted— 

I. Beeause the court erred in admitting the notice addressed to 
Kauffman & Runge and dated February 12th, 1574, to be read as 
evidence over the objection of defendants, as set forth in bill of ex- 
ceptions No. I, filed in this cause 

If. Beeause the court erred in ruling out the testimony offered 
by defendants to support their plea of former jadgment, consisting 
of the verdict of the jury, the jadgment of the court, and the mo- 
tion for new trial, as shown by the records of this court, at the June 
term, 1877, and particularly set forth in their bill of exceptions No. 
”, filed in tlre cause ) 

III. Beeause the jury found their verdict against the testimony in 
the cause against the defendant Julius Kauttman, the evidence show- 

ing that the said Kauffman received $250,000.00 on the Ist 
(it) of July, ISSO, from his mother, nor dues the testimony show 

that he received any other moneys thereafter from his mother 
or his father’s estate 

IV. Beeause the court erred in ruling out the interrogatories to 
plaintiff's witness, Julius Runge, tending to show that there was a 
great pressure in the money market at the city of Galveston during 
the fall of 1873 and that there was great financial embarrassment 
at that time among the merchants g nerally in the ciLy of Galves- 
ton, and would not permit the question to be answered to show to 
the court what was intended to be proved by the witness and the 
object of the questions, as fully set forth in bill of exception No. 3, 
herewith exhibited. Because the court erred in overruling the de- 

inal petition, filed October 5th, 
se of action against said Ju- 


murrer to plaintiffs second or 


ad 


LSS. the said merLibron ah) Wihe no ca 
. . 8 , , 4 ny 
lius Kautlman as heir, levatee, Or representative of said Julius 
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Kauffman, deceased, and the said petition also fails to set forth any 
property of the Julius Kauffman, deceased, that came into the pos- ; 
session and ownership of said Julius Kauffman, and said petition ' 
also fails to set forth any legal right the plaintiff has to bring suit 
against the said Julius Kauffman or to make said Julius Kauffman 
a party to the present suit; and for other good and sutticient rea- 


Po 


SONS. 
Oct. 19, 1889. 
WAUL & WALKER, 


67 Atty’s for Defendants Clara Kauffman and Julius Kauffman. a 


Filed October 19th, 1889. 
, ALEX. EASTON, 

Clerk D. C., G. Co., 
By EVWIN BRUCE, Deputy. 


Order of Court Ov yruling Motion for New Trial. 


James C. Woorrers ef al.) 
is ‘face 607 7. 


Jutius KAUFFMAN ef al. 
OcToBER 2SrTu, ISS. 


Come the defendants, by attornevs, and move the court to grant a“ 
them a new trial herein, which said motion, being duly considered — 
by the court, is overruled; to which ruling of the court the said de- 

fendants except and in open court give notice of appeal. 


Defendants’ Bill of Exception No.1. Filed Octoher 30, 1889. 
District Court, Galveston County. October Term, 1889. 


J. C. Woorrers & Co. { 
vs, . No. 6677. 
KAUFFMAN & RUNGE ef al. 


Be it remembered that upon the trial of the above cause came on 
to be heard the defendant Clara Kautfman’s plea to the jurisdiction 
of the court, and the counsel for said defendant offered in evidence 

to sustain her said plea the affidavit of plaintiffs’ counsel, — 
OS and the order of publication of citation to said Clara Kauff- 

man,and proof of the publication of said citation in the Sun- 
day Opera Glass, with the sheriff's return: the motion of Clara 
Kauffman to quash said citation and the judgment of the court 
thereon; also the erder of the court overruiing defendant’s plea to 
the jurisdiction, entered and made on the 13th of October, 1885, and 
also the order of the court in overruling said defendant’s plea to the 
jurisdiction, filed by the defendant, Clara Kauffman, on the 13th 
day of October, 1889, said last above order being made on the 14th 
of October, ISS®., as follows ' 


a“ 


~~ 
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( Ylation. 


The State of Texas tothe sheriff or any constable of Galveston 
county, Greeting: 

Oath having been made as required by law, vou are hereby com- 
manded that by making publication of this citation in some news- 
paper published in said county once a week for four consecutive 
weeks previous to the return day hereof you summon Clara Kauff- 
man, defendant, to be and appear before the district court, to be 
holden in and for the aforesaid COUnLY of Galveston, at the covurt- 
house thereof, in the city of Galveston, on the first Monday in June, 
1884, then and there to answer the first amended original petition 
of James C. Wootters, plaintiff, filed in said court on the 25th day 

of January, 1884 (the original petition filed April 2, 1874), 
69 and numbered on the docket of said court 6677, against the 
said Clara Kauffman, Julius Kauffman, John Wootters, and 
Henry N. Duble, and alleging in substance as follows: That at 
divers stated times between September 1, 1878, and Mareh 1, 1874, 
Julius Kauffinan, deed, the husband of said Clara Kauffman and 
father of said Julius Kauffman, and said John H. Wootters and 
Henry N. Duble unlawfully took and converted to their own use one 
hundred and thirty-five bales of cotton, the property of James C. 
Wootters & Co.. of the value of S1O0.S00.00;: that said plaintiff has 
acquired by purchase the right of action of said James C. Wootters 
& Co. against said defendants in this behalf: that said Julius Kauff- 
man, dee’d, has died since the institution of this suit, and that said 
Clara Kauffman is the widow and said Julius Kauffman is the son 
of said Julius Kauffman, dec’d, and have each received and have 
by devise and gift as volunteers property and assets of the estate of 
sald decedent exceeding in) valu the amount sued for In this action : 
that plaintiff has been damaged in the sum of $20,000.00, and asks 
judgment against defendants for said eotton or the value thereof, 
with his damages, and that said Clara Kautliman and Julius Kauff- 
had be race defendants Lo sal suit and be cite d to answer accord - 
Ing to law. 
Herein fail not, but have you then and there before said 
fil court this writ, with your return thereon, showing how you 
have executed the same 

Issued this the Ist day of May, A. D. 1884. 

Witness Alex. Easton, clerk of the district court of Galveston 
county. 

Given under my hand and the seal of said court, at office, this the 
]st day of Mav, A. DD. 1884 


Attest : ALEX. EASTON, 
[SEAL.| f i, yf ot the District (ourt. Galvestan County. 
STATE OF TEXAs. 


County of Galveston. } 


This day personally appeared before me, George Mason, the at- 
torney ol record otf the plammtitf, in the suit of James C. Wootters & 
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(Co. v. Julius Kauffman ef als.. No. 6677 on the docket of the district 
court of Galveston county, State of Texas, who, being duly sworn, 
on oath says that he is the attorney of said plaintiffin said suit and 
solely entrusted with the management thereof for him, and that he 
is informed and believes ana Upon such information and belief SaVs 
that the defendant therein, Clara Kauffman, is a non-resident of this 
State. 
(;60. MASON, 
Sworn to and subseribed before Lh} this May Ist, A. 1). LSS4. 
ALEX. EASTON, 


| 
[SEAL. | 
Clerk D. C., G. Co. 
7] STATE OF TEXAs, 
(ounty of Cralve ston. ) 
Personally appeared before me, I. Kt. Sharp, agent — “ Opera 


Glass,” ii Tie Ws praipn I’ published In) the city of miveston, Texas. who, be- 
ing duly sworn, declares that the annexed copy of citation in) case 
6677, James. Wootters ef a/v. Julius Kautiman ef a/., was duly pub- 
lished in said newspaper for four consecutive weeks prior to the re- 
turn day thereof, the publication days being May 4, 11, 18, & 25, 


1854. 
r. R. SHARPE 


Sworn toand subseribed before me this 26th day of July, 1SS4. 
[SEAT ALEX. EASTON, 
cy) t) (7. Gg (y 


1 osays ae 
Sherith’s Return 
* 


Received this writ on the Ist day of May, A. D. 1884, at 10 0’cloek 


. dj , , } , | 
a.m. of said day, and | executed the same by publishing Lhe same 
7 tblished in the county of 


In the Sunday Opera Glass, a newspaper publi 
Galveston, once In each week for four consecutive weeks previous to 
the return day thereof. Satd publication was made on the 4th, 1th, 
ISth, and 25th days of May, A. D. ISS4, and a printed copy thereof 
herewith accompanies this return 
W itne ss ny hand othieially. 
Wh. P. OWENS. 
Sheriff (salveston County, 


By GEO. J. TOWNSEND, Deputy 
42 Shti’s fee, 81.50, due. 


(Endorsed upon back of paper:) No. 6677. In district court. 
James C. Wootters ef al. vs. Julius Kautiman ef a/s. Citation Dy pub- 
ication. Issued this Ist day of May, A. D. ISS4. Alex. Easton, 
clerk D. C.. G. Co.) 

JAMES (. Woorrers et a/ ) 
» NO. 6077 


ie 


Joun Tl. Woorrers. CLARA Kaurrman., ef a/. 


And the said defendant. Clara Nautlman. who makes her appear: 


-_- =~ ~~, 


CLARA KAUFFMAN V8. JAMES C, WOOTTERS, of 
ance by her attorneys for this purpose only and moves the court to 
quash the service of the citation by publication filed in this cause, 
because the same was pretended to be served by publication made 
in a newspaper published weekly on Sunday, ealled the Sunday 
Opera Glass, in the city and county of Galveston, and that the said 
publication was made therein on Sunday, the 4th of May, 1884; on 
Sunday, the 11th of May, 1SSi; on Sunday, the 18th of May, 1854 ; 
and on Suifday, the 25th of May, 1884, and on no other days and In 
no other newspaper, this suit not being a suit for attachment, in- 
junction, or sequestration. Wherefore she prays that the said cita- 
tion be quashed. 
WAUL & WALKER, 


70 Att’ ys, Appearing for Mrs. Clara Kauffman for this Motion. 


riled June 6th, 1SS5 
ALEX. EASTON, 
CV’k D. C. G. Co. 


J.C. Woorrers ef a/ 
U's. >» No. 6677. 
Jutius KaurrMan ef al. J 
JUNE StH, 1885. 
Phis day came on to be heard the motion of the defendant to 
quash the service herein on Clara Kauffman; which said motion 
It Is ordered that the service 
in be, and the same is hereby, 
quashed. The opinion of the court bi ne that the petition discloses 
no cause of action against Julius Kauffman, his demurrer and ex- 
ception are sustained ; to which ruling of the court the plaintiff ex- 
cepts. Vlaintiff has leave to file an amended original petition in 
lieu of all former pleadings, and cause continued. 


| : } = 25 ; } ‘ ’ or 
eing duly considered by the court, 
made on the defendant Clara Kautlm 


J.C. Woorrers et al 
Us. » No. 6677. 
J. KAUFFMAN ef 
OcTOBER 137TH, 15885. 


The suggestion of the death of defendant Duble, who died insol- 
vent and without any asst tis or administration, and plaintiff 

44 dismisses as to him, and the plea as to service by publication 
on the defendant Mrs.-Julia Kauffman was acted on at the 

last teri of Court, ana Lie service, on motion of her attorney, was 
ns were made on four consecutive Sundays, 


quash das the prurPorrcath 
and now the said defendant renews her said plea to Jurisdiction and 
claims that she is hot subyes t to the jurisdiction of the court, in that 
no other service than said publication was ever had on her: and it 
being Line Opinion of the court that said service having, on her mo- 
tion. been quasti ‘ut last term, she Is pn WwW, by virtue of the spirit of 
the statute, legally in court at present term, the same as if there 
had been personal servic on her, and to this ruling she excepts 
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J.C. Woorrers ] 
i's , No. 6677. 


J. KaurrM an ef al. 
Ocrorner 14, ISS. 


The defendants’ general demurrer, being duly considered by the 
court, is overruled: to whieh ruling of the court the said defend- 
ants except Phe plaintil’s exeeption to that part of defendants’ 
answer Which states “that said firm was known as purchasers of 

cotton and filling orders foi spinners, an | also as purchasers 
fa of cotton on their own account, Is sustained: to which ruling 

of the court the defendants except. At request of the parties 
the eourtl appoints D a Port r lo take down the evidence herein, 
who, being duly sworn, entered i that duty. The def err 
plea “aus to the service Ly publ ation on the defi hdant Mrs. . Julia 
Kautiman was acted on at thi ate term, ISS5, of this court, and 
sila Service, OL MOollon of lie r i Ltorney, Wiis then quashed, as the 
publications were made on Sundays and the cause at said June 
term Was continued, and at the October term, 1885, the said defend- 
ant renewed her plea to the jurisdiction and claimed that she was 
not subject to the jurisdiction of the court, in that no other serv- 
ice had been made on her: that said publication —: and it then 
being the opinion of the court that said service, on the motion of 
her attorney, had ber 1} quash | aut the previous term: that she Was 
then, by virtue of the statute, legally in court at the said October 
teri, ISSo, and the court now, at its present term, adheres LO its suid 
former rulings and is strengthened in the ruling by reason of the 


furthe ach that the Cause Was Carried to the SUpPreme Court on cp) 


| 


’ 


peal, and the aclion of Lhe suprelne court had On the question ol 
Jurisdiction allirvining it, it Is therefore ordered, wdypudgead, and de- 
ereed that the defendants pl 


to Which ruling ol 


leato the jurisdiction is again overruled 

he court the said Julia Kaulliman CAC! pts 

16 and prays that this her bill of ex eptions be signed and made 
a partof the reeord in the case, the same having been sub- 

mitted to counsel for plarmtill wna presented ‘to the court on the — 

dav of Oetober, ISS 

WAUL & WALKER, 


Alt ys toy ( lara Avaujjman. 


| wenn Certiiyvy that on this OUT day of October, LSS, the tore- 
ryorng ball « lL exc PLions was pres nted to me, and [ ap Prove and 
€eruly ana Sigih Che same asa true and correct bili Ol exceptions 
and order the same to be tiled and coustitute par of the reeor d of 
aauina this oth October, ISS? 
WM. H. STEWART, 
Judge LO¢h Judicial District. 


Filed Oetober S0th, ISS) 
— MASTON, 
‘lerk iD UL. G: Ge 


eee 


CLARA KAUFFMAN Ys. JAMES C. WOOTTERS. 4] 


Bill of keception No. 2 Kiled Oct. ov, ISSO. 


Z .. W oOTTERS } 
rs. . No. 667 7. 


J. KAuFFMAN ef al. J 


McTorner lLOtH, 1SS89. 


The defendants offered in evidence the judgment of the court ren- 
dered on the 12th dav of June, 1877, under their plea of res 
iv judicata ; also their motion for new trial, and the plaintiff ob- 
jects to the evidence on the grounds that it was not a final 
judgment and was irrelevant and did not constitute any defense to 
this sult, and the court sustained thy a untill ’s objection and re- 
fused to let said judgment be read as res judicata ; to which ruling 
ol the court the defendants f XCep ind pray that this bill of CX- 
ceptions be signed and THe 7 irt ol the record mn the cause, 
which is accordingly done after the same was submitted to plain- 
tiff’s counsel, 


District Court, Cralvest ni § OULLLS October ‘Term. LSSo. 


J (’ W ooTTERS WwW «4 
is No. 6677. 


KAUFFMAN & Ruwoae ef al. J 


Be it re membered tliat — thr present term of sald court came on to 
be heard the above -stuted Caoc, h tipon tie tri | ol the same, the 
counsel for Julius Kauffman and Clara Kauffman offered in evi- 
dence to sustain the issues on their part the record from the Minute 
Book No. 13 in the ease numbered 6677, being the same cause now 
on trial and styled J. C. Wootters & Co. vs. Duble & Wootters and 
Julius Kauffman, including the verdict of the jury and the judg 
for new trial in the 


ith, IS77, as follows: 


ment of the court thereon, and aise th MroLIoO! 
, 


same cause considered and overruled on Jane 


7S J. CC. Woorrers & Co 
Ns +» No. 6677. 
DusLe & Woorrers and Juttus KAUFFMAN 
JUNE 121rH, 1877. 

(ona toriner day of this term. to wit, the Oth d Ly of June, A. \) 
1877, the plaintiffs appearing by their attorneys and the defendant 
Julius hk vuffman bv his attorney, ana oth parties took leave of the 
court to amend,and thereupon came a jury of good and lawful men, 
to wit. Wm. H. Nichols and eleven others, who, being duly empan- 
elled and sworn to trv the issu ned between the parties, and the 
pleadings being read to the jury, John H Wootters. one of the de- 


ftendants, thereattel Comlug IMO Opel Cour and hav ing tis appear- 


ance ents red, and the evidence being given to the juUrY, ind the ar- 
gument of counsel being heard, as well for the plaintiffs as for the 
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defendant Julius Kauffman, and the court having given instrue- 
tions to the jury as to the law of the ease, and the jury having re- 
tired to consider of their verdict, afterwards, on this 12th day of June, 
returned into court the following verdict, the counsel for plaintiffs 
and for the defendant Julius hautiman being present at the read- 
ing of the same, to wit: 
“Tirst. We, the jury, find in favor of the defendant Kauffman 
‘Second. We,the jury, find in favor of the plaintiffs against 
fey the defendants Duble & Wootters for amount for which cotton 
was sold by Melle, Furshet & Co., less the proven charges for 
freighits, commissions, and other provel charges agaist tie cotton, 
and interest at the rate of S per cent. per annum from —, the date 
of sale by Meele, Forshet & Co 


“ (Signed) W. Hl. NICHOLS, Foreman.” 


And the jury, at the time of giving in their verdict, stated to the 
court, 1n presence of said counsel of plarmtill and defendant, that 
they Were Ill their verdict Wholly Without the hecessary evide nce to 
enable them to specify the amount for which the cotton was sold in 
lurope by Messrs \l lle l orshet XW Co., ana threat they had not re- 
ceived the evidence necessary to enable them to find what was the 
amount that the plaintiffs should recover against Duble & Wootters ; 
and thereupon the court solicited of said counsel of the parties some 
solution of the dilemma, and they failing to make any suggestion In 
the matter, the suid verdict was recelv 7 by the court. 

Wherefore it is considered by the court that the defendant, Julius 
Kauffman, go henee without day, and that he recover of the plain- 
tiffs his costs in this behalf expended. And it further appearing to 
the court that the verdict as to the plaintills and the defendants 

Duble & Weotters is too uncertatn and insuflicient to render 


es 
‘ 


that this cause be continued for turther proc edings between 
the sald plaintiff and the said dete ndants, Duble AY Wootters 


' } ? ij 
Ov ludgment thereon, It Is therelore Considered DY the court 


JAMES C. Woorrers ef al. j 
us, » No. tives 


JULIUS KAUFFMAN ef al. 
JUNE %orn. 1877. 


This day came on to be heard the plaintiffs’ motion for a new 
trial in this cause; which said motion, after due consideration by the 
court, is overruled, and to this ruling of the court the plaintiffs ex- 
cept and give notice of appeal 

(To this evidence the plaintiffs objected, because the evidence, if 
offered to sustain any other issue than that of res judicata, is irrele- 
vant, and, if offered to sustain the defendants’ plea of res judicata, 1s 
Incompetent, because it does not show any final judgment In the 
case. (Objection sustained ; to which defendants except.) ‘To which 
ruling of the court the defendants then and there excepted, and 
pray that this their bill of exceptions be allowed and signed and 
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made part of the record in the case, which is accordingly done, after 
the same was submitted to plaintiffs’ counsel. 

| hereby certify that the foregoing bill of exceptions was 
presented to me on this 50th of October, 1889, and I approve, 
sign, seal, and certify the same asa true and correct bill of 
exception, and order the same to be filed and constitute part of the 
record of the cause 

Oct. 50th, ISSO. 


Ss] 


WM. H. STEWART, 
Judge LOth Judicial District. 


riled ( det SUth. ISSO 


ALEX. EASTON, 


Cleri D. C. G. Wo. 


State ient of kacts. hy ed Nov. Zu, LSS. 


J. ©. WoorTrers & Co 
Us » No. 6677. 
Jutius KAUFFMAN ef al. J 


" ; . 
statempent Or} PiCLs 


Upon the trial if the above cause at the October term, A. D. 1889. 
of the district court of Galveston, State of T xas, the following pro- 
” ceedings were had: After the pleadings were read, counsel of J. H. 
Wootters, one of the defendants in the cause, to sustain said Woot- 
ter~’ plea of discharge in bankruptcy, read in evidence the certificate 
of bankruntey issued on the 29th of January, 1878, to said John H. 
Wootters, duly executed and signed by the Hon. Amos Morrill, dis- 


trict judge of the United States district court for the eastern district 
of Texas 

S2 The plaintiff then offered in evidence a transfer from W. 
P. Hays. to his coplaintitf, J. ¢ Wootters, of all lis interest 


in the partnership of J. C. Wootters & Co., together with all his in- 

terests in this suit. said instrument of s ile. transter, an | assignment 
being dated on the Sth of April, IS76 

The plaintiff then offered in evidence the several exhibits to his 

second amended original petition fil ! Oetober Sth, LSS: Kexhibit 

B being a copy of the will of Julius Kauffman, deceased, and the 

~~ probate thereof il] duly ct rtified from the county eourt of Galves- 


ton county | the exhibit oa, Fi being i certified COPY of the lnVen- 
tery and appraisement of the estate in Texas, of Julius Kauffman, 
deceased, and his wife, Clara Kaullman, duly executed and filed, 
showing the value of said esiate to be real estate In * Texas,” 


S29) 137.5 


’ 


OJ, and personal estate in suid State of Texas, 83 


‘ 7 2d! iP 
all being the community estate of said Julius Kautiman, deceased, 
and his wife, Clara Kauffusan, one of the defendants. The plaintiff 
then read in evidence the deposition of A. W. Snyder, taken Feb- 
ruarv 19th, 1875, to the following effect: That witnesss resides at 
Crockett. Houston county, Texas, and is and has been since Febru- 


,T ary 15th, 1875, railroad agent in charge of freight depot, for the 
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purpose of transacting the business of the International and Great 

Northern Railroad at Crockett (this branch of the road form- 
S33 erly known asthe | fouston and (rreat Northern railroad), which 

business is principally receiving and forwarding freight, cot- 
ton, and veneral merchandise that as such agent he shipped On 
said railroad for J.C. Wootters & Co.., merchants, at ¢ ‘rockett, to the 
firm of Duble & Wootters, commission merchants, at Galveston, 
Texas. between October i and December 51, 1875, the bales of cot- 
ton named and described by marks in a statement attached to and 
made part of the deposition, giving the dates of shipment and marks 
and number of bales shipped on such dates,the whole numberof bales 
of cotton amounting to 135 bales, and agrees in marks and brandsas 
shown in Exhibit A to plaintiff’s 2nd amended original petition, 
being deseription of cotton sued for. 

The plaintiff puts in evidence the several exhibits, B, C, D, and 
Ky, attached to his 2nd amended petition, filed Oet. 5, 1885, as 
elsewhere set out in this record, and being in substance as follows: 
Exhibit B, the will of Julius Kaufiman, deceased, duly probated in 
Gaiveston county, Texas, March 15th, 1880, and appointment of ex- 
ecutors in ‘Texas confirmed. Said will gave and bequeathed to 
testator’s wife, Clara Kauliman, “all his estate, real, personal, and 
mixed, wheresoever the same may be situated ; ” appointed August 
Buttlar, Julius Runge, and Edward ‘T. Austin independent executors 

in ‘Texas, and testator’s wife sole exeeutor In Germany; au- 
S4 thorized his ‘Pexas executors to take possession of and by 

sales and collections realize all his estate In ‘Texas and pay 
over proceeds to suid wife, and also to settle with his partners for 
his interests in lis mereantile business and realize the same and 
pay proceeds to said wife; also authorizing said wife at her discre- 
tion, by power of attorney, to take estate out of hands of Texas exee- 
utors or to take charge of same herself, relleving executors from 


giving bond, and dispensing with any action in court regarding ° 


estate beyond the returning of inventory by the executors. 

Exhibit C, the inventory and appraisement, duly made and filed 
by said ‘Texas executors, of common property of said decedent’s 
estate In ‘Texas, amounting to three hundred and ninety-six thou- 
sand three hundred and ninety-three dollars (8396,393.00), sworn 
to by executors and by appraisers May 12th, 1880 

Exhibit D, instrument in writine dated September 4th, ISSO, 
duly recorded in Galveston county, Texas, November 6th, 1SS80, ex- 
ecuted by said Clara Kauffman, reciting powers vested in her by her 
husband’s will, and in testimony of love and affection borne by her 
to her son transferring, making over, and assigning to her son, 
Julius Kauffman, and requesting said Texas executors to transfer 
and assign to him, all the real and personal estate and choses in 
action of said decedent’s estate which she is authorized by said will 

so totransfer and assign and making said son her attorney, to 


_ 


85 act for her and in her name in all matters of said estate, and 
especially to sell her interest therein, Ke. 

Kxhibit IE, instrument in writing, dated January 12th, ISSI, duly 

recorded in said Galveston (county January 29th, ISS1, executed by 


_— —_— 
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sald August Buttlar, Julius Runge, and Edward T. Austin, reciting 
their appointment of executors under said will and their qualifiea- 
tion as such, and the powers vested by said will in said Mrs. Clara 
Kauffinan, and her being sole legatee and devisee thereunder; and, 
having executed the paper above referred to of September 4th, 1880, 
proceeds : “ Now, therefore, we do her by severally resign and relin- 
quish unto the said Clara Kauffman and her said attorney all our 
right as executors in said estate and notify all persons that we are 
no longer executors of the estate of Julius Kauffman, dee’d.” 


Testinony of J. C. Wootters 
James C. Woorrers, plaintiff, then testified to the following effect: 


That the 155 bales of cotton designated in Exhibit A at the time 
it Was shipped was the property of J C Wootters & Co., composed 
James c). W ootters and W |? Ilavs: th: “ail said Cotton was consigned 
to Duble & Wootters, to be sold at Galveston 
That he Purchased from W. P. Hays lis interest in the partner- 
ship of J. C. Wootters & Co. and his interest in this suit. and is now 
sole owner ol the claim tit d Ct) 
SH That he instructed both of the members of the firm of pal le 
and Wootters to sell the cotton at Galveston and not tos hip 
the cotton abroad 
That he did not learn that the cotton had been sh Ipped abroad 
until after the failure of Duble & Wootters, which took place in the 
latter part Ol el cer why IS/4: that he learned of the ft oe tam by tele- 
gram from his brother, who is the Jolin Hl. Wootters of the firm of 
Duble & Wootters, and then resided in Houston county, Texas, but 
at the time was at Galveston on a visit: that his brother, in adaition 
to his connection with the house of Duable & Wootters, was also en- 
gaged in mereantile business with lis father-in-law, John Smith, in 


the north weste rhb par ol I] Muston county, bear his home: he Was 
din farming: that the average grade of the cotton, the 
welght was 494 Ibs. 


also engage 


150 bales Was oo xi ordinary, and the aver: 
and a fraction tor each of the loo baies 


(On cross-examination withess s 
lle was doing Dusiness with the firm ol Duble WN \\ ootters trom 
? ‘ } , ¢ = . ‘ 
the fail of 1S6¢ or IS6s 
Witness to the following Ccross-lolerrogatories ma le Lie lonoWlhg 


answers. 


QQ How did you get Uils rad z itton so as toknow it was good 
ordinary ? 
A. That was the averag We had the weights and the 
Si classification of the COLTON 
(). Where are they now 
A. I don't know. 
f Did you have them ” 


4 
A. Yes, sir; I had them one 


pete AE eee ei nam - AN me eee ‘ 
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. At what time? 


A. | think it Was iD the fal] of IS7a. 
(). This suit began in 1873. Did vou see them before that? 
A. Yes. sir: [think I did. I don’t retnember whether [I did or 


not before. 

(). Did you ever have them down here with vou ? 

A. I don’t think I did, sir. 

Q. Do you not know it was important to keep those things ? 

A. Yes, sir; possibly so, but I do not know where thev are. | 
recollect that after the failure [ saw they made an average of the 
classification here. 

Q. Do you recoilect that was the classification here’? 

A. Yes, sir: and some of them were made at home, and the two 
together made good ordinary. We had, in buying cotton, a way of 
classing the cotton which was just our judgment. 

Q. Dovyou remember stating, on the trial in 1877, that the average 


< 


weight was 475 pounds to the bale’ 
A. Yes, sir. 
(). How did it happen that the weight of this cotton increased 
from 475 to 494 pounds ” 
Od A. My attention was called to the weight of the cotton by 
Mr. Hays. The elassification of the cotton was the same. 
The weight he ealled my attention to after the trial in June. He 
sald he thought I made a mistake. Then we had some papers and 
fivures that were here, and we found the total weight of the cotton 
to be 66.995 pounds, This was after we dissolved partnership. He 
continued working for me until he died. 
(Q). What did you get the weights from ” 
A. We got some of the weights there where the cotton had been 
bought and we got some from here. 
(). You have not got any of those weights ” 
A. I have hunted for them diligently, but have not been able to 
find them. We had charge of those Papers, but we moved, and the 
house [ moved out of there were a good many old papers left there. 
| knew the importance of the papers and have looked for them, but 
have been unable to find them. Itis only from the memorandums 
he made that [ got the figures. Ile was the book-keeper. 
(). You don’t know it of your own knowledge ” 
A. He informed me, and [ was satistied he was correct 
(Q). You had no means of knowing except what Mr. Haves told 
you? 
A. He showed me how he vot it—tfrom the weights of the cotton 
bought and paid for 
(). Did vou settle with those persons from whom you 
SO bought ” 
A. Yes, sir 
Q. When? 
them afterwards, 
(). Did you have the weights vou settled with them for? 


A. Yes, sir. 


A. I settled with some of them when [ bought and with some of 
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(. What became of those weights” Have you applied to them 
for the weights ” 

A. Some of them I have. 
(). Can you get them or could you get them’ 
A. They didn’t know where they were. 
(). Was that after the failure that you settled with some of them ? 
A. Yes, sir; some of them. 
(). Were not the weights you settled with them the weights you 
obtained here ” 

A. Yes, sir; some of them were. I said that. 

{). The weights you made up in your account sales you made up 
here? 

A. Yes, sir. 

(. In February, 1874” 

A. Yes, sir. 


ry . . : ‘ 


’ 


(. You stated on the trial in 1877 that the average of this cotton 
was 479 pounds. 
90 A. Yes, sir; that is what I thought then it was. 
: * * * 
(). How did you render your accounts to the parties to whom you 
had to render such accounts in the country ? 


A. They had samples and weights of the cotton. The books of 


Duble & Wootters showed upwards o- 400 bales of cotton on hand, 
but in truth there was none 

(). Did you make accounts current to those different parties t 

A. We made up account sales of the classification and weights of 
the cotton and the prices as It was then. 
(). Did you settle with those prices 
A. Yes, sir. 

®. Ilow much of that cotton did you have to settle for up there 
when you made those account sales ” 

A. I would not state, as I don’t remember. 

(). | think you have stated heretofore about fifty bales. 

A. | wouldn't say positively about that. A good portion of this 
cotton was raised on our own place. We had to account to our 
hands for that. 


©. Was there some inade on other places ? 
A. Yes, sir; some of it was our customers’ and turned over to us. 
a ; + * 
oH] () Ll will ask you with reference to the weight of the bales. 
You stated, in response to a question on the trial in 1877, as 
I will read to vou: “A. | would SUpPpose some of this cotton was 


ginned oh mv owh piace, and | would suppose this list of cotton 
would average ii 4 to by »poun is Lie average Welgiit, probably, ve 
j , 


tection 
: }y 4) 7 ‘ *? 
pounds is that correct 


A. I think I made that statement then, but 1t was more guess 
than anything 

o. thi nasked you: “Q. That many pounds to the bale?” and 
you replied: “A. Yes, sir; 475 pounds per bale the average. [ am 
familiar with all the gins and size of the presses and usual bales 


| 
| 
| 
{ 
| 
{ 


— 


; cepted Wis anooul 
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they make from ny OW) pore —s. lave il very vood idea of what 
the bales would average ginned on other presses. The custom of 
having received cotton is what | got my idea of the average weight 
of it from is that correct / 

A. IT expect [ stated that was the custom of handling or receiving 


cotton. It was, | suppose, a matter of opinion. 


Witness stated that lis tirm of J.C. Wootters & Co. drew time 
drafts on the firm of Duble and Weotters, all except about S900.00 
of them maturing atfier the failure: that the amounts of drafts ac- 

SO O00 OD | hey paid all the drafts presented to 
them due in January, though the amounts were small. The larger 
the failure were paid by him to J. ¢ 


draits lating due alter tlic 


()*) W ootte rs «QV (0 


Question. ()n the former trial | asked this question : = (). You 
spoke of money golng the other way. What was the reason of 
your sending money to them?” Your answer was: “A. They 
claimed LO be bight hor moe Ay and ner ded money, My brother Was 
connected with the business. Mr. Duble kept saying in his letters 
that he needed money, and the panic would be soon over. I tried 
to help them as much as | could.” Is that correet? 

A. I don’t remember answering that question that Way. | don’t 
remember making such a statement then. I don’t remember mak- 
ing that statement, that | tried to help them as much as T could. 

(). Is that true” 

A. I stated he wrote letters. 
(). |< the answer true or not, 
true ? Is it true that they claimed 
they needed money? 

A. Duble wrote me he needed money. 


and if it is not true what partis not 
| to be tielht for money and that 


= 


* . * 


(). You said you tried to help them as much as you could ? 
A. | eXpect | did say that. don't say positively | nade that 
siutement, because | don't remeinber positively. 
Witness also stated that the reason he gave time drafts 
95 that they were holding the cotton to be sold and did not 
propose lO ¢ ncumber the cotton so as to have the advantage 
of the cotton market: had shipped upwards of 400 bales of cotton 
that season, and the books of Duble & Wootters showed that amount 
on hand, but in truth at the time of the failure there was none on 
hand. The drafts in favor of Blum, Willis, and others were paya- 
ble and matured, the first about the I4th of February, 1874, and 
thenee after that date none of the drafts payable 1M ebruary OF 
afterwards were paid by Duble & Wootters, but were paid by J. ©. 
Wootters & Co. Duble & Wootters liad in their hands $1,900 bal- 
Wootters & Co. at the time of their failure, and there 
were outstanding drafts in favor of Blum and Willis & Brother 
amounting to upwards of $5,000.00 drawn by J.C. Wootters & Co. 


ance due J. © 


and accepted by Duble & Wootters 
These drafts were drawn on time instead of at sight, because 


oe 


™ 
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plaintiffs firm were holding their cotton in hands of Duble & Woot- 
ters for sale so as to have the advantage of the market, and were un- 
willing to encumber it by drawing sight drafts against it. They 
had shipped Duble & Wootters that season upwards of 400 bales, 
and they had or should have had on hand at the beginning of the 
season 118 bales sent them by plaintiff of the preceding season, and 
which they reported to plaintiffs to have been sold on September 
ith, 1875, hetting $6,574.50. If it had been so sold and entered to 

credit of J. C. Wootters & Co., Duble & Wootters would have 
o4 been indebted to them all the time. On November 3rd, 1873, 

the account stood, Duble & Wootters indebted to  G W oot- 
ters & Co. 33,742.00; on December Sist, 1873, Duble & Wootters 
owed Zz. U. Wootters & Co. S35, 1 LO.o2, “ana at time Ol failure, itl 
February, IS74, Duble & Wootters owed J. C. Wootters & Co. about 
31,900.00, leaving out the cotton shipped in 1873. The plaintiffs 
firm had drawn a draft on Duble & Wootters in favor of k. P. Clegg 
& Co. for SoUU, and given a not pavable at their office to Condict & 
Co. for S400, both of whieh matured before the failure of Duble & 
Wootters, and were paid by them but to provide lor this paper 
plaintifl’s firm had sent Duble & Wootters about $1,000.00 in checks 
of C. R. Johns & Co. on Ball, Hlutchings Ww Co., being proceeds of 
certain school warrants belonging to plaintiff. The other drafts 
which have been referred to were in favor of L. & H. Blum and P. 
J. Willis & Bro., being about $5,000.00, and matured after the fail- 
ure, and were subsequently paid by plaintiffs firm; that when 
witness spoke of his firm trying to help Duble & Wootters all they 
could he reterred to its waving sent them the money to provide lor 
the paper 10) fuvor of Clegg and Condict, and to the question, 
“You did not wish to draw upon them for money on your account? ” 
auswered, “ No,sir; that’sit. I didn’t wantthem to pay money out 
for me: and also stated that at the time of the fatlure Duble & 
Wootters had or should have had a balance of $81,900.00 in 
mnoney tu credit of J. C. Wootters & Co. remaining after pay- 
nent of all drafts then matured. 


+ F 


Testimony of Won. iM lkirk. 


Wa. SELKIRK, for plaintiff, testified— 

That he was the book-ke per for Duble & Wootters: had been in 
their employment from 1867 until after their failure,in 1874; that 
the 135 bales of cotton described in Exhibit A by marks and 
brands were received by Duble & Wootters and from the delivery- 
order book of Duble & Wootters (to wit, the book containing letter- 
press copies of their delivery orders on the Factors’ Press), nearly all 
of which orders were sigued by Mr. Duble himself. All of said 135 
bales of cotton as designated by their marks and brands and described 
in Exhibit A were delivered to Julius Kauffman, under the name of 
Kautfman & Runge, on the several dates in said exhibit entered. 
The course of business was that the Factors’ Press had instructions 
from Duble & Wootters to receive all cotton consigned to them and 
to send them receipts for the same, with samples, which they did, 

7—1360 
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Witness then exhibited the receipts from the cotton press, showing 


the reception of the sald 1535 baies of cotton by it for account of 


Duble & Wootters, and their delivery orders on the press in favor of 
Kauffman & Runge, showing the transfer and delivery of the same 
cotton to defendant Julius Kauffman, deceased. Witness recol- 

lected a conversation once between J.C. Wootters and Mr. 
96 Duble, when Mr. Duble suggested the shipping of the cotton. 

[t was in the summer before the cotton commenced to come 
in, and Maj. Wootters said he wanted the cotton sold in this market. 
This conversation was in the summer of i873. <A letter was written 
during the winter months after the conversation giving like In- 
structions ; that the shipment of cotton abroad for sale was by Mr. 
Duble. nor did lis partner, Mr. W ootters. have any knowle lve of 
said shipments so far as the witness knows. Ile resided in the coun- 
try, about 200 miles away, aud for a year before the failure was very 
seldom here, but Mr. Duble resided here and managed the business. 


[t was admitted that the marks of the cotton mentioned by witness 
are the same as set outin plaintiff's petition, and itis also agreed that 
all the bales of cotton sued for in the petition are identified by the 
receipts of the actors’ Press LO Duble WV W ootters. 


Testimony ot Jno. HI. Woolte rs. 


Joun HL. Woovrerrs, for platotitf, testified — 

That he was a member of the firm of Duble & Wootters and 
brother of the plaratif. During the parcrre rship he resided in Hous- 
ton county. Mr. Duble managed the business of the firm in Gal- 
veston. Ll wasa partner in the mereantile firm of Smith & Wootters, 
in tlouston county. Mr. Smith was my father-in-law, and I attended 
to the business, and also attended to my farming interest, between 

G00 or SVU acres. ‘The tirm of Duble & Wootters were cotton 
a factors and commission merchants and were advertised as 

such, and our business was to sell produce shipped here. 1 
gave no attention to the management of the business in Galveston 
at any time. The attention | gave to the business was outside en- 
tirely. [| was only in Galveston twice in 1875, and then mainly on 
business of my firm in the country, and remained but a day or two 
at each time. I[ rarely looked in the books of Duble & Wootters, 
and when [ wished our accounts with me in the country T got the 
book-keeper, Mr. Selkirk, to furnish me memorandums. | had no 
knowledge of Mr. Duble shipping cotton abroad excepting in a very 
few instances, one In which he was concerned with a man named 
McLendon. Ile was handling some cotton for him personally and 
some for his father-in-law, Capt. Chubb, all of which was done bya 
special arrangement with those parties, in which [ had no interest. 
‘Those are the only instances | knew of his shipping cotton abroad. 
The firm suspended and dissolved under my direction. I came 
down to Galveston from information I received from my wife, who 
was here on a visit, that Mr. Duble was inattentive to his business, 
out late at night, and rarely at home. I then looked over the books 
and found the condition of things that there were no assets of the 


—~_ > 
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firm on hand. The cotton ledger showed there should have been 
over 400 bales of cotton on hand, and upon examination found that 
there was not more than four, five, or six bales. Upon ascertaining 

the condition of things 1 went and saw my friends and en- 
98 gaged counsel and published a notice putting the firm in liqui- 

dation and calling a meeting of the ereditors and submitted 
a statement tothem. I further found that the delivery-order book 
showed that nahy of the delive ry orders Were made in favor of 
Kauffinan & Runge. This was on the 9th February, 1S74. On the 
rth of February, IS74, 1 signed and delivered to Mr. Kauffman a 
notice notifying him that he would be held responsible for any cot- 
ton he had received from the firm of Duble & Wootters since Ist of 
Septem ber, LS75, the property of which he had not acquired by ab- 
solute and complete sale by me personally as agent for the owners 
of the cotton and for Duble & Wootters in liquidation 

The notice as herein set out, after evidence of witness on re-ex- 
amination, was then read in evidence by plaintiff. 

Qn cross-examination witness testified— 

That sometime in the fall of ISO heard or gota letter from Dr. 
Looney, oO} Oukwood., a customer ol the house and ai lend of mine, 
savihg that he had heard that the house was about to fail. I wrote 
to him to come down here and see for himself, and he came down 
and returned home perfectiy satished 
(). Did vourself and brother have a communication about it (the 
lettcr from Dr. Looney)” 

A. At one time I ‘got a letter from Mr. Duble while I was in 

(‘rockett Whether it was about that time or not | don’t re- 
99 member: but I think it was some time in the fall of 18783. 
. Do you recollect saying ou a former trial, “ My brother 
and I consulted together, and we shipped him cotton enough to pay 
every dollar he owed within two or three weeks ”? 
A. No, sir; I never said that I am satisfied. That testimony was 


taken in IS77, and I have read it over once or twice,and I find it is 
not correctly reported. IT think we shipped him cotton right along, 
and pOsshVIV Il sayvile 7 ae | meant Smith & Wootters. 


). Do you mean that that was all you intended to do to help 
your hous 

A. I was getting In cotton rom other parties that owed. 

(. You didn’t intend that the cotton that Smith & Wootters sent 
down was to pay only what Smith & Wootters owed 

\. There was no expectation of Smith & Wootters paying Duble 


& Wootters’ debts. I didn’t expect that firm to pay the othe rs debts, 
notwithstanding | have had to prea \ their debts since At the time, 
sav ab tit thy iy Ltytith Or the tall Soiith NV W ootters were indebted 


to them, and Smith & Wootters were shipping cotton right along 
to more than pay those debts lt was intended that Duble was to 
use that cotton right along, so far as Iny cotton was concerned, and 
we were evettin: | si nding it to him 


Ls 
_ . _ 


in other cotton 
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100 Q. As far back as 1885 do you remember making this 
statement: “Ques. You and Major Wootters consulted about 

the business and upon that consult ition you determined to send 
down cotton, and you sent for vour firm and your brother for his— 
that is, you and your brother were not acting jointly; you had no 
joint interest. Ans. No, sir: that was the only time we had a con- 
versation about it.” Is that correct ? 

A. That is about the same thing Say to-day 

(. What was the result of that consultation ? 

A. Just as I state right there. 

(). That he said he would send him down cotton, and that you 
would send him down cotton ” 

A. Yes, sir. 

Q. To help him out of his difficulties ” 

A. Yes, sir; of course 


. 
* ~ 


(). I find this in the statement of facts of 1877: Q. Did you send 
him down much in December? A. Yes,sir. During December, 
up to the Ist of February, we had shipped in all 192 bales.” Is that 
correct ? 

A, Ve s. sir. 


(). [ notice further in that statement: “QQ. Did your brother help 


& 
him along In the same way ? A. Yes, sir; he was shipping 
10] cotton the same way. Is that correct ? 


A. Yes, sir; he was shipping cotton all during the season ; 
I believe altogethe: about 400 or 500 bales. 


Witness stated that after the failure of Duble WV W ootters, in order ’ 


to settle with their customers and shippers of cotton to the house, 
accounts of sale were made out for them; thus Mr. Duble went to a 
private safe and took from ita book which had the tinarks ot the 
cotton In it, and he el issed it and rave the prices according to the 


= 


quotations on those days. [ then had Mr. Selkirk to make up the 
account sales so the parties would be settled with. There was no 
sale of the cotton... We just made it up. The people were there and 
the whole matter was placed before them. That was the only way it 
could be done to arrive at a basis The ac ount sales were made up 


for my brother in the same Way ‘ 
On re-examination witness stated-—* 
That on the 9th of February, 1874, the firm of Duble & Wootters 
was Indebted to the firm of Smith & Wootters between six and seven 
thousand dollars, which was a clear loss. We paid after that five or 
SIX thousand dollars accommodation Paper, The Cotton sent down 
by Smith & Wootters was sent down to help Duble & Wootters and 
to be used by Duble if he needed it; does not know that J. 

102 C. W ootters NX Co. shipp 7 COLLON tO Duble iV Wootters to be 
used in the same way. The cotton shipped by J. C. Wootters 

& Co. was to be sold in this market: that was their instructions: 
remembers writing a letter to Duble that his brother would help 
him if he needed money by letting him have real estate if he could 
raise money on it. My brother did not at any time, so far as I know, 


ens mA ne ei 
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authorize Duble & Wootters to take their cotton and use it by ship- 
ping abroad or by hypothecating or in any way except to sell it in 
this market and apply to their credit. The instructions of J.C. 
W ootters X Co. were that their cotton should not be shipped Lo Liv- 
erpool or any other foreign port. Duble never called on witness's 
brother for the use of the re il estat he had offered, as already stated, 
so faras he knows. The firm seems to be getting on without it. 
Nothing more was said about it. Neither J.C. Wootters nor J. C. 
Wootters & Co. ever authorized their cotton to be shipped to Liver- 
pool or any other foreign port. Their instructions were that it 
should not be shipped. 
The notice to Kauffman referred to in witness's testimony was 
as follows: 
Gatveston, Texas, Feb’y 12th, 1874. 
To Mess. Kauffman & Runge, present. 
GENTLEMEN: You are hereby notified that the cotton here- 
15 inafter more particul irly designated, for which vou have here- 
tofore received delivery orders on the Factors’ Press from the 
late firm of Duble & Wootters. was at the time such delive rv orders 
were given and still is the property of the customers’ of said firm, 
who had placed it in their hands with authority only to sell the 
same in the customary and lawful course of business, but with no 
authority to dispose of it or part with the possession or control of it 
nN any other manner whatever, and that said cotton is still the 


property of said original owners, whose rights are unaffeeted by any 


transactions of said firm not in strict conformity with said authority 
In them ve sted: that said cotton 1s still the prope rtv of said original 


owners, Whose rights are unatlected by any transactions of said firm 
not mn strict conformity with sid iuthority in them vested ‘ that 
said cotton. not having been delivered to vou in accordanee with 
said authoritv, remains in vour hands the property of said original 
owners, and I, as their agent and in thetr behalf, and also as one of 
the members of said late firm and authorized to act for it in 
liquidation, do hereby demand from you the restoration of said 
cotton and the possession ther of, and as agent as aforesaid and act- 
ing for said firm in liquidation as aforesaid, | hereby notify vou that 

should you fail to deliver up to me the said cotton in eom- 
1O4 pliance with this demand, or should you permit said cotton 

to pass Into the possession or control of any other person or 
persons, you will be held responsible for any damage that may re- 
sult from your action in the premises. The cotton above referred 


to is that deseribed as follows, to wit: Twenty-one bales marked H. 
M. and one bale marked Ht. M. D. W., ‘for which delivery order on 


: 5 enins evuse bas . &, Ament Of fet, § 
suld press Was @iven to vou DV sald Urm on or about the Jth inst 
nl 1] rv ) son @ ; , noar « , 
and also ali other Cotton Placed In VOur possession or under Vou! 
. | . _ > a , | ? 4 ‘ ; ’ j . 
control by said firm since the Ist dav of Se be, st, thie prop- 


TV 1 which you have not acq' red Dv absolut end complete sale 
IW tiie Customary and lawful cours Ol business, 
| JNO. H. WOOTTERS, 
lat of the Owners of the Above- Described Colton 
& for Duble & Wootters, in Liquidation. 


Di RE AR RR alll ln ante nme tlt tt inlets Sn 
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Deposition of Julius Kauffman. 


Plaintiff then put in evidence the deposition of defendant Julius 
Kauffman, taken May 15th, iSS4, as follows: To the Ist, 2nd, and 
3rd interrogatories he answers that his name is Julius Kauffman; 
that he is 27 years of age; a merchant by occupation, and resides in 
Galveston, ‘l'exas; that he is the son of Julius Kauffman, deceased, 
one of the original defendants in this suit, and of Mrs. Ciara Kautl- 

imran, his widow, now one of the defendants in this suit; and 
105 to the succeeding interrogatories he answers as follows: 

4th (). [lave you not received from the estate of your father 
since his death, either directly or indirectly, money, property, or 
interests In property to the value of more than 825,000.00? Please 
answer fully and state when and how you have received the same. 

4th A. I have. I received the same after my father’s death. 

Sth Q. If you answer the last preceding question In the negative, 
then please state whether you have not received as a gift or gifts 
from your mother money, property, or interests In property to the 
said amount of $25,000.00 which she derived from your father under 
his will. Please answer fully and state when and how you have 
received the same. 

Sth A. The interrogatory last preceding having been answered In 
the affirmative, this requires none. 

6th (). If you say that you have not received, directly or indirectly, 
from your father’s estate or as gifts from your mother such money, 
property, or interests of the value of $25,000.00, then please state how 

much in value you have so received—thiat is, either directly 
106 or indirectly—from your father’s estate or as-gifts from your 

mother of money, property, or interests in property or the 
proceeds thereof which she derived from vour father’s estate under 
his will or otherwise. Declare fully. 

6th A. This interrogatory requires no answer. 

7th Q. Has not your mother, the said Mrs. Clara Kautiman, re- 
ceived from vour father’s estate money, property, or Interests in 
property or the proceeds thereofto the amount or value of $25,000.00 
over and above what she has given you? If you say she has not, 
then please state how much in value she has so received of said es- 
tate, to the best of your knowledge and belief, and give your means 
of knowledge. 

7th A. She has. 

Sth Q. Please state what was the value of your father’s estate over 
and above all his debts and liabilities at the time of his death, to the 
best of your knowledge and belief. What was the amount shown 
by the inventory and appraisement of said estate”  Ilas such estate 
increased or diminished since his death, and to what extent” 

Sth A. About $500,000 (tive hundred thousand dollars). 
LO7 The property has lncrease 1 but | don't know how much. 

Oth (). Have you not been Informed, and do you not believe 
ito be a fact, that your father or the house of Kauffman and Runge, 
then composed exclusively of himself, received from the firm of Duble 


CLARA KAUFFMAN Vs. JAMES C. WOOTTERS. oh 


& Wootters the cotton described in the first amended original peti- 
tion, filed in this case January 25th, 1854, it being the same cotton 
claimed by the plaintiffs on the former trial of this suit, in June, A. 
D. 1877? 

%h A. Iam not conversant with the first amended original pe- 
tition, so cannot answer. 


Plaintiff's L sf Amd Original P fition, Substance of, ele. 


Plaintiff then read in evidence the substance and statements con- 
tained in plaintiff’s first amended petition, filed January 25th, 1884, 
which, among other things, says that James C. Wootters, resident 
of Hlouston county, Texas, plaintiff, “complaining of Clara Kauff- 
man, who is a resident of the city of Bremen, in the Empire of Ger- 
many, and Julius Kauflman, whois a resident of the city and 
county of Galveston, in said State, and John H. Wootters, who is a 
resident of the said town of Crockett, and Henry N. Duble, whose 

residence is to said plaintiff unknown, defendants, respect- 
10S fully represents that in August, 1873, and continuously after- 

wards till about April Sth, 1876, plaintiff and William P. 
Hayes were merchants In partnersiiip, carrying on business under 
firm name of J. C. Wootters & Co., at town of Crockett, in said 
Houston county.” | 

“That in said month of August, A.D. 1873, and continuously there- 
after until and long after April 2, 1574, Julius Kauffman, late of 
said city of Galve ston, deceased, Was a merchant, trading and carry- 
ing on business as such in said city of Galveston under and by the 
name and style of *‘Kauflman & Runge, and that the said Clara 
Kautiman is the widow and sole devisee and legatee of said Julius 
Kaufiman, deceased, and is in thy pOSssessIOn, Use, and enjoyment of 
a large amount ol properly of the estate of ber said deceased hus- 
band devised and bequeathed to her by his last will and testament 
and of the proceeds of such property so devised and bequeathed to 
her, and that the said defendant, Julius Kautfman, ts the son of the 
said Julius Kauffman, deceased, and of the said Clara Kauffman, 
and is in the possession, use, and enjoyment of a large amount of 
property of the estate of lis said deceased father heretofore 
given to him by his said mother and of the proceeds of such property 
So cviven to him as aforesaid”; that said first amended peti- 
tion then sets out the transactions between J. C. Wootters 

& Co. and Duble & Wootters and between the latter and 
109s Julius Kauffman, deceased, out of which plaintiff ’s cause of 

action against said decedent and said Duble and Wootters 
originally arose, substantially as the same are now stated in plaintiff’s 
secoud amended petition, filed Oct. 5, 1555, and claims that by reason of 
the premises a right of action had accrued to said plaintiff against 
said defendants and each of them for the recovery of the cotton al- 
leged to have been so converted or for its alleged value, with dam- 
ages, &c.; that since institution of this suit the firm of J. C. Woot- 
ters & Co. has been dissolved, and plaintiff, by purchase from his 
partners, has become the sole owner of all the assets of said firm, in- 
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eluding said right of action and claim herein asserted, and then pro- 
ceeds as follows, to wit: “ And said plaintiff further says that the said 
Julius Kauffman, deceased, originally one of the defendants herein, 
has died since the institution of this suit, and that by his last- will 
and testament, it retofore duly probated in) the county court for said 
Galveston county, said decedent devised and bequeathed all of his 
property and estate, real, personal, and mixed, wheresoever situated, 
unto the said Clara Kauffinan, and appointed her the sole executrix 
of said will in Germany, and also appointed August Buttlar, 
Julius Runge, and Edward T. Austin exeeutors thereof in said 
State of lexas, and among othr r things, provide and directed 
110 = that no bond should be required of said executrix or execu- 
tors and no. action regarding suid estate be had in the 
county or district court bevond the probate of said will and the re- 
turn of an inventory of said estate,and also provided that said Clara 
Kauffman might DV power of allorney tuke said estate out of the 
hands of said Texas executors if she should think fit to do so, or 
might take charge of the same herself; and said plaintiff? farther 
says that thereatter the said Buttlar, Runge,and Austin duly quali- 
fied as such executors under the said will and the order Ol said 
county court, and duly returned an inventory of said estate, and that 
thereatter the said Clara hk iuilman, by her power of altorney and 
appolntmare lit, did take the sald estate out of the hands of sald Texas 
executors and place the Silthiie ith the hands, possesslon, and eontrol 
of the said defendant, Julius Kautfman, and thereafter fo said Texas 
executors, to wit, August Buttlar, Julius Runge, and Edward T. Aus- 
tin, by their certain instrument of writing, did severally resign and 
relinquish unto the said Clara Kauffman and the said defendant, 
Julius Kaullman, all their right as executors In said estate, and did 
turh over and deliver the sata estate to them, the said Clara Kautt- 
man and Julius Kautfinan, defendants herein; and said plaintiff 
says that sit.ce the death of the said Julius Kauffman, deceased, 
the said Clara Kaufiman and said defendaut,Julius Kauff- 
11] man, have each of them received and applied to their own use 
as uforesaid property of the estate of the said Julius Kaulf- 
man, deceased, of much greater value than the amount sued for in 
this cause, and prays that they be made defendants hereto and be 
duly cited to appear and answer this petition; and said plaintiff 
further prays judgment against each and all of the defendants 
herein for the said cotton hereinbefore mentioned, and for said dam- 
ages and costs of suit, and for all such other and further relief as 
he may be entitled to in the premises.” 


Plaintitl then offered in evidence the citation to Julius Kauffman, 
Jr., now defendant, issued on the 25th of January, 1854, under said 
amended petition and service thereon regularly made on him on 
the 26th day of January, 1584 

Plaintiff then otfered the following : 


-_—- 
oi 
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District Court, Galveston County. 


J. C. Woorrers et al. 
rs. s No. 6677. 
Junius KaurrMan et al. } 

And for answer to the petition filed in said case against this de- 

fendant Julius Kauffman comes and says that the matters and 
things set forth are not suflicient in law for the plaintiff to 

112 recover against him, and for =p) clal exception to said petition 
the defendant Says. 

I. It does not appear by said petition that this defendant is in 
possession of any of the property of tlie said Julius Kauffman, de- 
ceased, either as devisee or | rales under the will of the said Julius 
Kauffman, deceased, or that as heir he has inherited oris in posses- 
sion of any of said property. 

II. It does not appear by said petition why this suit was not re- 
vived against the executors of the last will and testament of the 


| 


said Julius Kauffman, deceased, the proper legal representatives of 
his estate. 

III. Because no writ of seire facias against the legal representa- 
tives of said Julius Kauffman, deceased, has been asked for or 
issued from said court since the death of said Julius Kauffman. 

IV, Because the petition allempts to join with the suid Clara 
Kauffman, the sole devisee, legatee, and legal representative of the 
said Julius Kauffman, deceased, this defendant, who 1s not charged 
to be devisee, legatee, or legal representative of said Julius Kauff- 
man, deceased. WAUL & WALKER, 

All y: Julius Kaujiman, Lh fe ndant. 


And, further answering said lst amendment to the original peti- 
tion, this defendant suys that heretofore, to wit, at the June term, A. 
D. 1877, of the district court of Galveston county, in this suit, No. 

HOGG, the 1) pending, wherein the said James U. W ootters und 
113. William P. Hayes were plaintiffs and Julius Kauffman, de- 

ceased, and Duble and Wootters, defendants, and for the 
same cause of action in said petition mentioned, and the same hav- 
Ing been tried belore a jury, Who re ndered their ve rdict therein 1th 
favor of said defendant, Kauffinau, deceased, and thereupon the 
court rendered judgment for the defendant, J. Nauffman, deceased, 
“that he gO hence without gay, ana that he recover of the plarntill 
his costs In this behalt expehar . of D\ the record and proceedings 
more fully appears; which said Judgment still remains in full force 
and eftlect and In nowilse reversed, sutished, or inade void: and this 
this defendant is ready to verify by the record. Wherefore he prays 
judgment if the said plainutl ought to have or maintain liis afore- 


said action against him, «&c 
WAUL & WALKER, 
Attys for Julius Kauffman, Defendant. 
Filed June 6, 1550 
ALEX. EASTON, 
Clerk D. C. @. Co., 
8-—1360 By EDWIN BRUCE, Deputy. 
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Plaintiff then offered the following citation to Clara Kauffman, 
issued May Ist, 1884. 


( itation. 
No. 6677. 


The State of Texas to the sheriff or any constable of Galveston 
county, Greeting : 
\i4 Oath therefor having been made as required by law, you are 
hereby commanded that, by making publication of this citation 
in some newspaper published in said county once a week for four eon- 
secutive weeks previous to the return day hereof, you summon Clara 
Kauffman, defendant, to be and appear before the district court, to be 
holden in and for the aforesaid county of Galveston, at the court- 
house thereof, in the city of Galveston, on the first Monday in June, 
1854, then and there to answer the first amended original petition 
of James C. Wootters, plaintiff, filed in said court on the 25th day 
of January, 1554 (the original petition filed April 2, 1874), and num- 
bered on the docket of said court O677, against the said Clara Kauff- 
man, Julius Kaufman, Joho H. Wootters, and Henry N. Duble and 
alleging in substance as follows: That at divers stated times between 
September 1, 1875, and March 1, 1874, Julius Kauffman, dee’d, the 
husband of said Clara Kauffman and father of said Julius Kauff- 
man, and said John H. Wootters and Henry N. Dable unlawfully 
took and converted to their own use one hundred and thirty-five 
bales of cotton, the property of James C. Wootters & Co., of the value 
of $10,800.00 ; that said plaintiff has acquired by purehase the right 
of action of said James C. Wootters & Co. against said defendants in 
this behalf; that said Julius Kauffman, dee’d, has died since the in- 
stitution of this suit, and that said Clara Kauffman is the widow 
and said Julius Kauffman is the son of said Julius Kauffman, 
llo = deceased, and have each received and have by devise and 
gift as volunteers property and assets of the estate of said de- 
cedent exceeding in value the amount sued for in this action; that 
plaintiff has been damaged in the sum of $25,000.00, and asks Judg- 
ment against defendants for said cotton or the value thereof, with 
his damages, and that said Clara Kauffman and Julius Kautfinan 
be made defendants in said suit and be cited to answer according to 
law. 

Herein fail not, but have you then and there before said court 
this writ, with your return thereon showing how you have executed 
the same. 

Issued this the Ist day of May, A. D. 1854. 

Witness Alex. Easton, clerk of the district court of Galveston 
county. 

Given under my hand and the seal of said court, at office, this the 
Ist day of May, A. D. 1884. 

Attest: 

[ SEAL. ]. ALEX. EASTON, 


Clerk of District Court of Galveston County. 


sa 
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A true copy I certify. 
WM. P. OWENS, 


Sheriff, Galveston ¢ ounty. 


(Endorsed on the back :) No. 6677. In district court. James C, 

Wootters et al. vs. Julias Kauffman et a/s. Citation by publi- 

116 cation. Issued this Ist day of May, A Dit. Az. 
Kaston, clerk D. C. G. Co 


Nhe riti sg iM fay yi. 


Received this writ on the Ist day of May, A. D. 1884, at 10 o’clock 
a.m. of said day, and [ executed the same by publishing the same 
in the Sunday Opera Glass, a newspaper published in the county of 
Galveston, once in each week for four consecutive weeks previous to 
the return day thereof. Said publication was made on the 4th, 11th, 
Sth, and 25th days of May, A. D. 1584, and a printed copy thereof 
herewith accompanies this return 

Witness my hand officially. 

WM. P. OWENS, 
Sheriff of Galveston County, 
By GEO. J. TOWNSEND, Deputy. 


A fidavit oO} Publication. 


STaTE OF TEXAS, } 

Lo nty of Galveston. { 

Personally appeared before me F. R. Sharp, agent “ Opera Glass,” 
a newspaper published in the city of Galveston, Texas, who, being 
duly sworn, declares that the annexed copy of citation in case 6677, 
James > W ootters ef al. is Julius ly iuftfman et a/.. Was duly pub- 
lished in said newspaper for four consecutive weeks prior to the 
return day thereof, the publication days being May 4th, 11, 18, and 

2). ISS4 


117 Ir’. R. SHARP. 
Sworn to and subscribed before me this 26th day of July, 1854. 
ALEX. EASTON, 
Clerk D. C. G. Co. 
Plaintiff then offered the following motion to quash by Mrs. 
Clara Kauffman: 
Motion it) (J ash (‘ifation. 
JAMES Hi Woot rERS ot al 
vs, >» No. 6677 
Jous H. Woorrers, CLARA KAUFFMAN, ef al. 


And the sal | d ‘fend util, (lara KK Lufton ith. who thi ikes her adppear- 
ance by her attorneys for this purpose only, and moves the court to 
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quash the service of the citation by publication filed in this cause, 
because the same was pretended to be served by publication made 
in a newspaper published weekly,on Sunday, called the Sunday 
Opera Glass, in the city and county of Galveston,and the satd pub- 
lication was made therein on Sunday, the 4th of May, 1884; on 
Sunday, the llth of May, 1884; on Sanday, the 18th of May, 1854, 
and on Sunday, the 25th of May, 1884, and on no other days and 
in no other newspaper, thissnit not being a suit for attachment, in- 
junction, or sequestration. 
Wherefore she prays that the said citation be quashed. 
WAUL & WALKER, 
118 Alt'ys Appearing for Mrs Clara Kauffman. 


Filed June 6th, 1885. 
ALEX. EASTON, 
Clerk D. C. G. Co. 


Plaintiff then offered the following judgment, as follows: 


Order of Court Sustaining Motion to Quash and Sustaining Demurrers 
& Lceptions of Julius Kauffman, ele. 


Monpbay, June Sth, A. D. 1885. 


Court met pursuant to adjournment. 


J. C. Woorrers & Co. 
vs. . No. O77. 


J. KAUFFMAN ef al 


This day came on to be heard the motion of the defendant to 
quash the service herein on Clara Kauffman; which said motion 
being duly considered by the court, it is ordered that the service made 
on the defendant Clara Kaullman be, and the same is hereby. 
quashed. ‘The opinion of the court being that the petition discloses 
no cause of action against Julius Kautfman,his demurrer and excep- 
tions are sustained ; to which ruling of the court the plaintiff ex- 

cepts. Plaintiif! has leave to file an amended original peti- 
119 ~= tion in leu of all former pleadings, and cause continued. 


Plea of Mrs. Clara Kautiman to the Jurisdiction. 


J. C. Woorrers ef al. 
v's, >No. 6677. 
Junius KAUFFMAN ef al. J 


And this defendant, Clara Kauffman, to the 2nd amended peti- 
tion, savs that this court has no jurisdietion over her person, for 
this: That no proper service of citation has been made on her by 
publication or in any other manner; that said pretended service 
made by publication in the “Sunday Opera Glass” was null and 
void, because she says the said newspaper is a weekly newspaper pub- 


i i ¢ 
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lished in the city of Galveston and on no other day than excepting 
Sunday, and that said publication was made on Sunday, May 4th, 
18584; on Sunday, May 11, 1884; on Sunday, May 18th, 1884, and 
on Sunday, May 25th, 1884, and on no other days, and that it is for- 
bidden by law that any process shall be served on Sunday except 
In case of injunction, attachment, or sequestration, and that this suit 
Is not a case of injunction, attachment, or sequestration, which she 
is ready to verify. Wherefore she prays judgment whether this 
court can or will take further cognizance of this suit against her. 
WAUL & WALKER, 
Attys for Clara Kauffman, Defendant. 


120 Filed Octeber 13th, 1885 
ALEX. EASTON, 
Clerk D. C. G. Co., 
By EDWIN BRUCE, Deputy. 


Plaintiff then offered in evidence the following demurrer and an- 
swer of Clara Kauffman, filed October 13th, 1885, as follows: 


Demurrer and Answer of f lara Kai ian, Filed (Jel L3. LSSD5. 


JAMES C. WoorTrTers ef al 
Us > No. 6677. 
Junius KaurrMan et al. } 


And this defendant, Clara Kauffman, reserving all exceptions to 
the ruling of the court on defendant’s plea to the jurisdiction to 
plaintiff's 2nd amended original petition, says that the matters and 
things therein set forth are not suflicient in law for the plaintiff to 
have and recover of this defendant, and for special cause of excep- 
tion says that it “uppecars bv said petition that at the June term, 
Sci. of this honorable court a.reguiar Url | wis had and il verdict 
found by the jury in favor of the defendant Kaufiman, deceased, 
and that a valid judgment was thereupon rendered in favor of said 
Julius Kauffman, deceased, which still remains in full foree and 

eflect and in nowtlse reversed or made void; 2ud, that no 
12] writ of scire facias or other process has been asked for by 

plaintiffs against the executors of the estate of Julius Kauff- 
mul, deceased. during th Lime Sald estate Was in thie ir possession 
nor any suthcient reason olVe nwhy the same has not been done: 
ord, that said petition is otherwise informal and defective. 

WAUL & WALKER, 
l\/? us for Deft Clara Koufiman. 


And should said exceptions Db overruled defendant, further 
answering, says that at the June term of A. Db. 1877 of the district 
court of Galveston county, in this suit, then pending, wherein the 
said James C. Wootters were plaintiffs and the said Julius Kauff- 
man and Duble and Wootters, defendants, and for the same cause 
of action in said petition mentioned, and the same having been 
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tried before a jury, who rendered their verdict therein in favor of 
said defendant, Julius Kauffman, deceased, and thereupon the 
court rendered judgment for the said Kauffman “that he go hence 
without day, and that he recover of the plaintiff his costs in this 
behalf expended,” as by the record and proceedings more fully ap- 
pears; which said judgment still remains in full force and effect and 
In nowise reversed, satisfied, or made void; and this defendant is 
ready to verify by the record. Wherefore she prays judgment. 


And for further answer defendant says that the cause of 


122 = action, if any cause of action has accrued, accrued more than 


two years before the plaintiffs have filed their petition against: 


her, and, further, that said cause of action accrued more than four 
years before the filing sald petition Wherefore defendant prays 
judgment. | 
WAUL & WALKER, 
Alt’ys for Defendant Clara Kauffman. 


Filed October 13th, ISS. 
ALEX. EASTON, 
Clerk D. C. G. Co., 
By EDWIN BRUCE, Deputy. 


Testimony of Julius Runge , 
Jutius RuNGe, witness for plaintuf: 


Was a clerk in the employ of Kauffman & Runge during 18753, 
and was‘ attending to the foreign correspondence. Julius Kautf- 
man, deed, was then the only member of and composed the firm of 
Kauffman & Runge. He is now dead. He died January 17th, 
Issv. August Buttlar, E. T. Austin, and himself (the witness) were 
the executors of bis last will, and filed in this county an inventory 
and appraisement of his estate. Mr. Kauffman died in Bremen, 
Germany. The executors turned over ail his proporty to Mrs. Clara 
Kauffman, as directed by the will. The inventory and appraise- 

ment of the estate filed by them are correct. Mrs. Kauff- 
125 man was the wife of Julius Kauffman, deceased, and the 

mother of Julius Kauffman, who, with herself, are defend- 
ants in this suit. 

I know Mr. Kauffman, Jr., received money by gift from his 
mother in the summer of 1880. It approximated $250,000.00, and 
was a transfer of an equivalent in cash on our books, to wit, of firm 
of Kauffman & Runge, as it then was. It was not a transfer of her 
interest in the firm of Kauffman & Runge. Her interest had been 
liquidated. Mrs. Kauffman gave herson a certain amount of money 
transferred on our books. What he got Was less that his mother’s 
share inthe estate. Mrs. Kauthman had an amount of money to 
her credit with the house, and she directed that that be transferred 
to her son: amount was $250,000.00. The amount of Julius Kauff- 
man’s interest In the firm of Kautiman & Runge acquired by gift 
from his mother is largely in excess of the amount involved in this 
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suit. His mother acquired the same by last will of her husband. 
The firm of Kauffman & Runge was originally composed of Julius 
Kauffman and Henry Runge, both now deceased. It was formed 
in 1872, and was dissolved by the death of Henry Runge, in Marci, 
1873. The firm name was continued by Julius Kauffman alone 
until the Ist of April, 1874, when I became a member of the firm, and 
I continued a member of the firm until January 17th, 1880, when, 
by the death of Mr. Kauffman, | was the sole surviving member, and 

so continued until July, ISSO, when Julius Kauffman, Jr., be- 
124 came a partner. Mrs. Clara Kauffman was with her hus- 

band in Bremen, Germany, at the time of his death, and has 
only visited Texas once since then, and then for a few months In 
1SS4. 

Julius Kauffinan, Jr., was in Galveston at the time of his father’s 
death, and a few days after he received notice of his father’s death 
he went to Ge rmany, and returned in October, 1850. He left here 
in March, 18S7—beginning of March—and did not return until 
about the last of October. When he left here he went to Europe. 
He did not go to Europe in 1886. ile remained here from: 1850 to 

{ 


~~ 


ISS4, for three or four years. He left here in the beginning or 
middle of April and came back some time in October—sometimes 


nD the latter part and sometimes ith the mntddle of the month, with 


the exception of 1854, when he spent all the sammer bere. 


(When witness refers to Julius Kauffman going away he means 
that he went away from the United States to visit bis mother in Ger- 


Dany.) 


States that the cotton in controve rsy was shiipy d abroad for sule 
by Kautiman WN Runge, as Was all the cotton obtained that season 
from Duble & Wootters. 


(The inventory filed by executors of estate of Kauffman, deceased, 
em braces only his estate in Texas.) 


(in cross-examination 


States that 60 bales of the cotton obtained from Duble & Wootters 
averaged 162%, ibs. each ; net lot 99 bales averaged 1S6* ibs. 

125 each ; net lot OU bales averaged So 754) lus. euch; net lot S56 
bales averaged 49053 lbs. each. ‘The house of Kauffman & 
Runge advanced on said cotton 840.00 or $50.00 per buie (forty or 
fifty dollars). The property was transferred to Clara Kauffman on 
the 12th of January, 1551. The property given by Mrs. Kauffman 
to Julius Kauffman was given on the Ist of July, 1550. It was her 
own property she was giving; does not know what was Mrs. Kauff- 
man’s share in the estate. The estate in Texas alone was known by 
him. Mrs. Clara Kaulfman gave Julius Kauffman an order for the 
$250,000.00, which we placed to his credit as cash, and we placed the 
amount to ber individual indebtedness on our books. None of the 
cotton received from Duble & Wootters was on hand as late as Feb- 
ruary, 1574. 
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Redirect examination: 

Stated that the average weights of the cotton testified to was upon 
295 bales, which included the 135 bales claimed by plaintiff; that 
on a former trial he stated that Mrs. Kauffman had an amount of 
money to her credit with the house amounting to $250,000.00, which 
she directed to be transferred to herson. ‘To the question of plaintiff: 


Q. Then the property transferred to Mr. Julius Kauffman by his 
mother was property she received from the estate of her deceased 
husband by virtue of the will he made? 
126 A. That may be a correct construction. It is a mattet I 
know nothing about. Wemadea transfer. Wemade no cash 
transfer. ‘This transfer was made by Mrs. Kauffman before we trans- 
ferred the property,and she had a credit with us before. This 1s my 
answer made before, and is the correct answer, and the transfer was 
made to her son on account of her own credit with the house. 


On re-examination by plaintiff: 


Witness stated Mrs. Clara Kauffman had no eredit in the house 
except what she derived from her husband’s will. The cotton sued 
for was all shipped to Melly, Forget & Co., Liverpool, for account 
of Duble & Wootters. Kauffman & Runge made advances on the 
cotton. It was not an absolute sale. The money advanced by 
Kauffman & Runge was repaid by Melly, Forshet & Co 

Referring to witness’ statement that in July, 1880, Kauffman & 
Runge, by Mrs. Kautiman’s order, had transferred to her son two 
hundred and fifty thousand dollars ($250,000.00) she then had to her 
credit on their books, plaintiff asked witness: “ Did she have any 
credit in that house except what she derived from her husband’s 
estate?” to which witness answered: “ No, sir.” 


Testimony of W. L. Moody, W. K. McAlpine, — J. D. Skinner. 


127 W. L. Moopy, W. kK. McAcrine, and J: D. SKINNER, wit- 
nesses for plaintiff, testified— 


That they were factors and commission merchants in Galveston 
from 1866 or 1867 until the present time; that they were acquainted 
with the custom and Usage of tactors concerning eotlon shipped LO 
them; that they were members of the Galveston Cotton Exchange 
from its organization, in 1871; had all been directors and officers 
therein. | 

‘That cotton was generally sent to the factors for sale in this market: 
was so sold. It was the usage, and it was generally understood 
that when no special instructions were given the cotton was to be 
sold in this market for account of the owners, and cannot remember 
any instance In which cotton was shipped to foreign markets for sale 
without Spe Clal Instructions. 

It is admitted by counsel for defendants that the 135 bales of 
cotton sued for, with the marks, brands, and numbers as described 
in plaintiff’s petition, were received by Julius Kauffman, deceased, 
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doing business under the style of Kauffman & Runge, and on the 

several days there in said petition stated from the said Duble WX 
W ootters. 

1258 Plaintiff then offered in evidence the following list, which 
is admitted to be correct by the defendants, and showing the 

value of the cotton on the several dates therein named: 


7 


Statement of Price sof Colton Furnished hy A. G. Mills, Secretary of the 
Galveston Cotton Lexchange. 


Date Grade Value. 
November 3, 1873... .-~..- . .. ..---.| Good ordinary. 12; 
+e >, sé : oe — ah back sé ! 12; 
G. sé ee ; ss 12? 
‘ >] 
S. : : . 12] 
2Y, ‘ 13} 
21, 13) 
22, . al Jon 
ee er Loe 
Dec) l, 14} 
; 3. lo 
li, ainiieie 143 
18, “ .---..------ ..| 14] 
ee * oad 13} 
aia ; log 
<4, ~-------- 133 
wo, ee .| 13} 
I, er ri -, Ids 

129 The defendants offered in evidence the records of the court 


; 


from 1877 to June 20th, 1554, by which it appears that the 
first order giving plaintiff leave to amend was made on the 20th of 
June, 1SS4, and is in the following words: “ Plaintiff has leave to 
file amended original petition in lieu of amended original petition 
filed a day of Ee ana CAUSE continued LO make parties.” To 
which testimony plaintill object land the objection was overruled 
by the court; to which plarmntil excepts, 

It was admitted by plaintiffs that the records of the court from 
IS77 to 1884 will not show that any leave was obtained to amend 
the pleadings from 1577 to 1884, when the order was made as offered 
i evidence bv defendants 

The defendants then offered in evidence plaintiff’s lst amended 
original petition, as set forth heretofore; also the demurrer and an- 
swer to the same, filed by Julius Kauffman on June 6th, 1885, and 
also the motion to quash, mnade by def ndant Mrs. Clara Kauffman 
Lo quash the citation and the judgment of the court thereon, as up- 

O— } 560 


‘ 


il icnulgiliaumppteesoae on eae ee 
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pears heretofore in this statement of facts and in the bills of excep- 
tions of defendants herein. | 
Defendants also offered defendant Clara Kauffman’s plea to 
130 =the jurisdiction, tiled October 13th, 1885, as taken from the 
records of the court and heretofore incorporated in this state- 
ment of facts and defendants’ bill of exceptions No. 1. 


The foregoing statement of facts, having been agreed to by coun- 
se], is submitted by counsel for the parties, plaintiffs and defendants. 
| WAUL & WALKER, - ag 
Counsel for Defendants Julius Kaujiman and Clara Kaujfiman. 
GEO. MASON Aanp 
D. A. NUNN, 
Counsel for PUT J. U. \Woollers. 


| hereby certify that the attorneys of the respective parties signed 
the foregoing statement of facts in above-stvled cause and presented 
same to me for my approval, and [ approve the same and order it | 
to be filed and constitute part of the record of the cause. 
Nov. 20th, S89. 
WM. H. STEWART, 
Judge of LOth Judicial District. 


Filed November 20th, 1SS9. 
ALEX. EASTON, “4 
Clerk D. Ci. ee 
By EDWIN BRUCE, Deputy: 


13] Appeal Bond. biled Dev LS. LSSo. 


THE STateE OF TEXAS, | 


County of Galveston. } 
JAMES C. WooTrers ) 
; | 
is ; - 
A ie : No. 6677. 
CLARA KAUFFMAN and JuLius KAUFFMAN and Jno. H. | 
\WV OOTTERS. 


Whereas, in the above numbered and entitled cause, pending in 
the district court of Galveston county, and ata regular term of said 
court, to wit, on the 17th day of October, A. D. 1859, the said James 
C. Wootters recovered judgment against the said Clara Kaufiman 
and the said Julius Kauffman for the sum of twenty thousand one 
hundred and thirty-five dollars and SIXLy four cents ($820,155.64), 
with interest, at the rate of S per cent. per annum, from the said 
17th day of October, 1859, and all costs of suit, from which judg- 
ment the said Clara Kaufiman and the said Julius Kauffman have 
taken an appeal to our supreme court and desire to expend the exe- 
cution of said judgment during the pendency of said appeal: 

Now, therefore, we, Clara Kauffman and Julius Kaufiman, as 
principals, and Wm. H. Sinclair, 1. Heidenbeimer, and Leon Blum, ~ 
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as sureties, acknowledge ourselves bound to pay the said James C. 
Wootters forty-one thousand dollars, conditioned that the said Clara 
Kauffman and the said Julius Kauffman shall prosecute their appeal 
with effect, and, in case the judgment of the appellate court 
lo2 shall be against them, that they shall perform its judgment, 
sentence, or decree and pay all such damages as said court 
may award against them. 
Witness our hands this 18th day of December, A. D. 1889. 
Mrs. CLARA KAUFFMAN, 
By F. HUBER, Her Attorney-in-Faet. 
JULIUS KAUFFMAN. 
WM. H. SINCLAIR. 
1. HWEIDENHEIMER. 
LEON BLUM. 


Approved December 18th, 1889. 
ALEX. EASTON, 
Clerk D. C., G. Co. 


liled December ISth, 1889. 
\LEX. EASTON, 
CleréE D. C., G. Co. 


Assignment of Krrors Filed January 9, 1S90, 
District Court, Galveston County. 


James C. Woorrers ef al 
>No. 6677. 


JuLIUS KAUFFMAN ef al 


And the defendants, Clara Kauffman and Julius Kauffman, assigu 
the following errors in the above-stated case ° 
133 I. That the judge erred in ruling out the testimony offered 
by defendants to support their plea of former judgment as 
‘res judicata,” consisting o: the verdict of the jury, the judgment of 
the court, and the motion for new trial and the judgment of the 
court overruling the same, as shown by the records of the district 
court of said county, at the June term, 1877, and particularly set 
forth in their bill of exc plions No. 2, filed in the eause. 

I]. That the judge erred in so much of his charge to the jury as 
Incorporated therein the pretended substance of the l tition, VIZ: 
The first amended petition fited by plaintiffs on the 25th of Janu- 
ary, ISS4. the same having been filed without leave of court, and 
the judge having at a former term, to wit, at the June term, 1885, 
sustained the demurrer of Julius Kauffman to said petition as fol- 
lows: “ The opinion of the court being that the petition discloses no 
cause of action against Julius Kauffman, his demurrer and ex- 
ceptions are sustained,” and that afterwards the plaintiff, ou the oth 
of October, 1885, filed his 2nd amended original petition in lieu of 
and in substitution for his amended original petition, filed January 


25th, 1884, and all other pleadings theretofore filed by him 
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III. That the court erred in his charge to the jury, without quali- 
fication, that “ The property of a deceased person is liable for the 
payment of his debts to the extent of the value of the prop- 
134 erty so received of the estate.” 
IV. And the said Julius Kauffman assigns as error that 
the judge instructed the jury upon his plea of the statute of limita- 
tions, viz: “And in order to determine the question of limitation of 
two years as to the son, Julius Kauffman, the times of lis absence 
from this State must not be counted in his favor but.must be de- 
ducted from the time which elapsed between his reception of his iis 


father’s property and the 25th of January, 1584, in order to ascer- 
tain whether or not the bar of two vears has been completed in his 
favor,” the court thus assuming that Julius Kauffman had re- 
ceived his father’s property and that the statute of limitations ceased 
running on the 25th of January, 1884, when, by the ruling of the 
judge, no cause of action was in the petition then filed and when 
sald petition had been abandoned by plaintiff. 

V. That the court erred and charged on the weight of evidence 
in assuming that the property or credits received from his mother 
by Julius Kauffman was the property of his deceased father, the 
testimony showing that the gift from his mother was of her own 
property and donated to her son before she had received any part of 
the estate of her deceased husband. 

VI. That the court erred in its order made on the 15th of 

155 October. LSS), as follows: “And the plea as to service by 
publication on the defendant Mrs. Clara Kauffman was acted 

upon at the last term of court and the service, on motion of 
her attorney, was quashed, as the publication was made on four 
consecutive Sundays; and now the defendant renews her said plea to 
the jurisdiction and claims she 1s not subject to the jurisdiction of 
the court, in that no other service than said publication Was ever 
made on her, and it being the opinion of the court that, said service 
having on her motion been quashed at the last term, she 1s now by 
virtue of the spirit of the statute legally'in court at the present term, 
the same as if there had been personal service on her, and to this 
ruling she excepts.” And the court erred in its judgment, entered 
on the l4th of October, 1889, in overruling defendant Clara Kauff- 
man’s plea to the Jurisdiction of the court, filed October the 12th, 
ISS9, as the pleading and testimony in the eause shows that sdid 
Clara Kauffman long before, at the time, and since the institution ail 
of this suit, until the said trial of sald cause on the | th of October, 
1889, was a non-resident of the State of Texas and was a resident of 
the Empire of Germany; that she never appeared personally nor 
received service of citation or authorized any one to receive service 
for her, nor did she waive service of citation or authorize any one to 
Walve service of citation or notice of the institution of this suit 

186 for her, nor did she authorize any person to appear for her, 
except to objeet specially to the juris liction of this court, as 

is shown by the record in the cause; and that the court erred in as- 
suming jurisdiction of the case over her person, who, through her 
attorneys, Was protesting against the court’s so taking jurisdiction, 
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and that the said several rulings of the court are in violation of the 
Constitution of the United States, said jurisdiction being assumed 
and taken without “ due process of law” and in violation of the law 
of the land, no service being made on her personally or otherwise 
and no voluntary appearance being made by her in said suit. 

VII. Beeause the court erred in overruling defendant Julius 
Kauffman’s demurrers to plaintiffs’ 2nd amended petition, filed Oc- 
tober Oth, 1SS5; the said petition showing no cause of action against 
suld defendant that ee eee said Julius 
Kautiman. deceased, or to show AanV i lt the }) 1F armtill has to ni ake 
sald Julius Kauffman a party ithe oad 

VIII. Because the jurv found contrarv to the evidence, in this: [. 
That the evidence shows that the credit received from his mother 
on the books of Kauffman & Runge was a credit that the mother 
had individually with the house and was not money received from 
the estate of her husband, Julius Kautiman, Sr, deceased. 

IX. Because the jury found contrary to the evidence on 

137 ~—s the _~ plea of the statute of limitations of two years made by 

defendant Julius Kauffman, in calculating from July the Ist, 

ISSO, to January 25th, 1884, instead of from Ist July, 1880, to Octo- 

ber Oth, 1885, the first day under the : lecision of the judge that there 
Was any cause of action against Julius Kauffman. 

X. Beeause the verdict of the jury was against the evidence 

XI. Because the judge overruled the motion for new trial made 
by the defendants, Julius Kauffman and Clara Kauffman. 

WAUL & WALKER, 


Attys for Clara Kauffman and Julius Kaufiman. 
liled January 9th, 1889. 


ALEX. EASTON, 
(Uk D. C. G. Co. 


(‘lerk’s fees: 


DOCKCtINg O01t ...cce ow ewan coos co snc ws cen toannnsemnen 
Issuing citations, 4..---. .-.-- iisiiviaiap ands descent iiniimaitennea iat 3 00 
Copving petition..... .-.... --- = meet ee 2 ae . 11 85 
Entering appearance Sa iat eniniel lit cae che 5 
Kntering continuance Bean em bes FE ae 5 40 
138 Docketing motion or rule PERE AE ape em 1 05 
NE SEE o, cac cnn crcnussaiinenionengeh 11 OO 
Affidavit. with certificate and seal__—- i 50 
Subpeenas, witnesses il cl is ces laiciindia tines ws pncgeitainde I i 3 70 
Swearing witnesses — ial — os eve alesis aaeteh es ineiemedn arene > OO 
( ‘opy interrogatories and precept imeniktaue <1 Kee Renta 10 75 
Swearing and empaneling jury, 5..---- ---- ee i 13 50 
Receiving aud recording verdict, 5_..---- -- ae A 1 O05 
Entering interlocutory Judgment .----.--.----.------ eh 1 05. 
tart ls DOGO, © onc one one nnn tentiieasencane 1 OO 
i diy enon conmnins iii kien (i OO 


‘Taxing costs and copy Ae ree aOR eS ea ae eee 25 


70 CLARA KAUFFMAN VS. JAMES C. WOOTTERS. 
Execution and return... ss“ tinh i oc capntaiiimatag tained tia ale hiatal 1 50 —- 
» transcripts sii ie: es ltt vac each sncnaten acelin ao vga nee ee > 
Fissma Gnd cortllyitee S B00 T nce tian ccdiean vem nahi 2 70 
Copy cotton report ss edi cnkeas’ diatsaiek to’ we tebe dees mani ne oie eae 5 OO 
POS COS ccncene actin sor meres sincsivaiiatanincn mali 2 OO 
Sten’g'r fees ...-- i iit a al histeneh-tecaamsiiiiipriiaheamiaas 121 70 


Sheriff's fees: 


Berti Gtaien, FS cccesncnsdencnenesunndicn astilitl iaunitisiiinieteninase » OO i 
‘ notics to (awe Gepesitiens ..... ventsnecmmnnen cme 1 OO 

Levying and returning execution . .. 2... .«ccss seesevcees 1 OO 
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OR CIO vaciineites essen enitiinie tne ee. whee’ 9 50 
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THe STaTe Or TEXAs, |} 
County ot Galveston. } 


I, Alex. Easton, clerk of the district court of Galveston county, do 
hereby certify that this is a correct bill of costs as taxed against the 
defendants in cause No. HOTT, James C. Wootters vs. Julius Kauff- 
man et al., in said court. 
ALEX. EASTON, | 
Clerk District Court. , 


( ¥ riiticate of ¢ if rk. , 


Tue Strate or TEXAs, } 
(founty of Galveston. j 


I, Alex. Easton, clerk of the district court in and for the county | 
of Galveston, State of Texas, do hereby certity that the foregoing —_ 
120 pages contain a true and correct transcript of all the proceed- 
ings had in said court in cause numbered 6677 and entitled James 

C. Wootters, plaintiff, vs. Julius Kauffman et a/., defendants, 
140s as all the same appears on file and of record in my office. 
Witness Alex. Easton, clerk of the district court of Galves- 
ton county. 

Given under my haud and official seal,at Galveston, on this 10th 

day of January, A. D. 1890. 
[SEAL. | ALEX. EASTON, 
( Ti rk of the District (ourt of (salve ston County. 
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141 Junius KAUFFMAN ef a/. 
vs. » No. 2844. Srd Ass't. 
J.C. Woorers. | 


Appeal from Galveston county. 


This action was brought against Julius Kauffman, Sr., on April 
2, 1874, to recover the value of cotton hypothecated with him by 
Duble & Wooters to secure a loan. 

The cotton belonged to J. C. Wooters & Co., but was shipped 
abroad and sold by Kauffman, then doing business in the name of 
Kauffman & Runge, this being done under authority from Duble 
& Wooters, to whom the cotton had been consigned by J. C. Wooters 
& Co., for the purpose of sale in this market. 

The action pending on January 17, 1880, Julius Kauffinan, Sr., 
died testate, and by the terms of his will all of his estate, whereso- 
ever situated, passed to Mrs. Clara Kauffman, his widow. 

On January 25, 1884, a petition was filed in the cause making 
Mrs. Kauffman and Julius Kauffman, the only child of herself and 
Julius Kauffman, Sr., parties defendant. That petition was amended 
on Oct. 5, 1SS85, but the averments of the two petitions are substan- 
tially the same, in so far as they state facts to show the liability of 
Mrs. Kauffman and her son Julius. 

That amendment alleges that“ Clara Kauffman is the widow and 

sole devisee and legatee of said Julius Kauffman, deceased, 
142 = and is in the possession, use, and enjoyment of a large amount 

of property of the estate of her said deceased husband, not ex- 
empt from the payment of his debts, devised and bequeathed to her 
by his last will and testament, and of the proceeds of such property 
so devised and bequeathed to her; and that the said defendant, 
Julius Kauffman, is the son of the said Julius Kauffman, deceased, 
and of the said Clara Kauffinan,and is in the possession, use, and 
enjoy m<¢ utot a large amount of property of the estate of his said 
deceased father not exempt as aforesaid, heretofore given to him by 
his said mother, and of the proceeds of such property SU given LO 
him as aforesaid.” 

The petition made a copy of the will of Julius Kauffman, Sr., an 
exhibit. 

The petition then alleged that the will appointed three persons, 
named the executors of the will in Texas, and that Mrs. Kauffman 
was made executrix of the will in Germany, the testator having es- 
tate in both countries; that the will provided no action should be 
had in the courts other than the probate of the will and return of 
an inventory, the executors not to be required lo give bond; that 
the will was probated and the appointment of executors confirmed ; 
that the executors named qualified, took Possession of the estate, and 
returned an iaventory which was made an exhibit, and showed an 
estate in Texas consisting of property, real and personal, amounting 
in value to $396,502.00 

The will provided that Mrs. Kauffman, by power of at- 
143 ~—s torney, might take the estate out of the hands of the three 
Texas executors if she saw proper to do so, or might take 
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charge of it herself; that in Sept, 1880, she availed herself of this 
right, and by her power of attorney “did transfer, make over, and 
assign and request *. * * ‘Texas executors as aforesaid to trans- 
fer and assign to said defendant, Julius Kauffman, all the real and 
personal estate and choses in action which by said will she might 
be authorized to do, and made and appointed said defendant, Juhius 
Kaufiman, her agent and attorney, to act for her and in her name, 
place, and stead in all matters of the estate of said Julius Kauffman, 
deceased, with power to sell and convey all ber interest therein, with 
full power of substitution, * * * and that thereby said Clara 
Kauflman took said estate and the administration thereof out of 
the hands of said ; executors as aforesaid, and vested the 
sume and the management and control thereof in the said defend- 
ant, Julius Kauffman,” whereupon the executors resigned and re- 
linquished “unto the said Clara Kauffman and said defendant, 
Julius Kaflman, ail their rights as executors In said estate,” and no- 
tified all persons thereof, “and that there has not since been any 
legal representation of said estate, but that the same, in the manner 
aforesaid, passed into the hands, possession, and control of said Clara 
Kaullman, who, as sole devisee thereof, received and took the same 

in charge with and liable, subject to the debts of said Julius 
144 Kauffman. deceased: thatthe estate * * * in Texas, not 

exempt by law from forced sale or for the payment of debts, 
so received and taken by her greatly exceeded in value all claims 
against said estate, including the amount sued for herein, and was 
and isassets in her hands charged with and liable and subject to 
payment of said debts.” 

“And plaintiff further says that after the said Clara Kauffman 
had so received and taken said estate and property and the title, 
possession, and contro! thereof, as aforesaid, and while the same 
Was SO charged, hable, and subject as aforesaid, she conveyed, trauis- 
ferred, assigned, and delivered, without any valuable consideration 
therefor, a large portion thereof, situated in said State of Texas, 
greatly exceeding in value the amount sued for herein, to the said 
Julius Kauffman, who took and received the same from her charged 
with and liable and subject to the payment of said debts of said 
Julius Kautlman, deceased, * well knowing the same to 
be so charged, liable, and subject ; and said plaimtill charges that 
said defendants, Clara Kauffman and Julius Kautlman,in manner 
and form as aforesaid, have confederated together with intent to 
obstruct, hinder, and delay the said plaintiffas a creditor of said 
Julius Kauflman, deceased, in the collection of his just claim 
against said estate.” | 

There was prayer for Judgment against both defendants for the 
cotton or its value, and a Judgment was rendered against them for 

SPO 130.64 No question Is raised on this cl popne aul as to the 
145 sufficiency of the evidence to show that Julius Kauffman, 
Sr., was liable for the value of the cotton, nor ean there be 
any question of the sufficiency of the pleadings and evidence to 
justify a judgment against Mrs. Kauffman. That the court had 
acquired jurisdiction as to her was held on a former appeal. 
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Mrs. Kauffman received the estate of her husband liable to the 
pavinentof his debts in herhands justas it had been in his but ered- 
itors had no lien upon it. S.C.S., 1817; Maves v. Jones, 62 Tex., 360 ; 
Webster v. Willis, 56 Tex., 684. Persons having claims against an 
estate administered under a will without the probate court, by 
executor not required to give bond, may require those interested in 


an estate as devisees, legates, or heirs to vive bond as required 
by statute, on which suit to recover sum due may be main- 
tained, and in default of such a bond may foree an administration. 
s. ©. 38., 1949-1952. 

This remedy, however, is not exclusive, and by reception of the 
estate Mrs. Kauffman became as much liable for debts to the extent 
of value of debt-paying assets of the estate received as she and 
bondsm« n would have been had sh xecuted b pric, the sole pur- 
pose of which is security to creditors 

She becomes liable because as devisee an 
property liable to payinent of debt 

Julius Kauffman filed a general detaurrer to the petition, and 


le gyatee she received 


further questioned its sufficiency on the ground that it did 
146° -not aver that he as heir, devisee, o1 legat e had received any 

part of the estate of tis tat r, or that in either of those 
characters he held pPpossessioul Ol anv part ol Lie estate. 

The demurrers were overruled 

It is very clear that the petition does not aver that as heir, 
devisee, or legat e he received any part of the estate of his deceased 
father. On the contrary, it avers that Mrs. Kauffman was sole 
devisee and legatee, and a copy of the w | was made an exhibit, which 
shows that the averment was tru: 

The averment is that he received as a gift from his mother “a 
large amount of property of the estate of his deceased father” not 
exempt Irom sule for pray rai nt of debts, and that “ she conveved, 
transterred, issicrlit d, and «ce livered, without ny valuable consider- 


_ 


ation therefor, a large portion thereof situated in said State of Texas, 
greatly exceeding In value the amount sued for herein, to the said 
defendant, Julius Kauffman, who took and received the same from 
her charged with and lia 
debts of said Julius Kauffman, deceased, well knowing,” &e. 

There is no averment that he agreed to pay debts in consideration 
of the COnVeVahHce to him, and when it is said that he received Prop 
erty charged with payment of debts we are to understand the 
pleader to mean that property received by him asa gift from his 

mother fixed Upon him the same lability that would have 
147 ~—s existed had he received the same property as devisee, legatee, 

or heir. Thedemurrer filed by Julius Kaufiman questioning 
the correctness ol this proposition Was OVE rruled, and the charge of 
the court in effect informed the jury that he was liable to appellee 
if he received property from his mother, which came to her through 
the will of his father, in value equal to sum due appellee. If this 
be not the law the judgment must be reversed as to Julius Kauff- 
man. 

When Mrs. Kauffman received the estate of her husband she made 
1U—1560 


ible and subject to the payment of said 
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herself liable for debts of the estate to the extent of assets, subject to 
payment of debts, received by her. To that extent she became a 
debtor and the property in her hands liable to sale for payment as 
was It in the hands of her husband 

Her dominion over that property after the executors resigned was 
as complete as was that of her husband during his life. 

She could sell it, and title would pass free from the claim of cred- 
Itors. 

She could give it away, subject only LO the restriction that thereby 
creditors to Whom she had become responsi ble were not defrauded. 
Any disposition she might inake of it would be valid if the same 
disposition would have been valid if made by her husband. If the 
gifts made to Julius Kauffman by his mother would not have been 

fraudulent as to creditors had they been made by the father, 


148s then they were not fraudulent when made by the mother. 
[tis not unlawful for a parent to make a gift to a child, and 


no creditor has right Lo complain that this is done if the parent re- 
tains ample property to satisfy the claims of all creditors. 

Plaintif? alleges that Mrs. Kauffman received under the will of ber 
husband an estate situated in this State aggregating in value 
$306,002.00, exclusive of some accumulation of interest on notes, 
bonds, and like interest-bearing securities; but his petition may be 
searched throughout and no averment will be found that of this a 
SUlil much larger than necessary to meet all claims against the estate 
did not remain in her hands after the gift to herson. The amount 
of the gift to him was not alleged, but it was said to be largely more 
than the sum due to plaintiff, which is less than $21,000. 

If Julius Kautiman is lable to plaintiffiat all it is not because he 
has received a part of the estate from lis mother by way of, gift, but 
because he received so much of the estate through a voluntary con- 


iy 
P ae 


veyance that there was not ample left in the hands of lis mother 
to meet the claims Ol creditors 

The law does not presume that such a state of faets existed, and a 
petition seeking ta show that Julius Kauffman was liable toappellee, 
for the debt of lils father which did not state facts showing that the 
eift from his mother to him was fraudulent as to creditors was In- 

sufficient on general demurrer. 
14s) The only fair inference from the facts stated in the petition 
isthat Mrs. Kauffman retained of the estate in Texas more than 
sutlicient to meet all debts. No claim against the estate other than 
that sued on is shown to have existed. There seems to have been 
an estate in Germany as well as in Texas 

Ile was not liable as he would have been had he received the 
property as heir, devisee, or legatee, and when it was shown by the 
petition that he did not so receive it it was incumbent on appellee 
to allege the facts that would render him lable. 

The general demurrer filed by Julius Kauffman, as well as de- 
murrer numbered “1,” should have been sustained to so much of the 
petition as soug! l} 
which assumed that he would be liable if he received property form- 
erly belonging to his father’s estate though hot as heir, devisee, or 


‘ 
‘ 


' 


ehtto hold him lable, and the charge of the court 


am Cm ie eam RR 
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legatee, without reference to any other fact than the value of the 
property so received, was erroneous. 

[t is urged that the court erred in assuming in charge that prop- 
erty received by Julius Kauffman from his mother was a part of the 
estate she recelved through the wil] ol his father. 

We think there was no error in this, for he stated that he had 
Indirectly received property from the estate in value greater than 

sum claimed by appellee, and Mr. Runge, who was a partner 
LO }=60of Julius Kauffman, Sr.. at the time of his death and one of 

the executors, testified as follows: “I know Mr. Kauffman, 
Jr., received money by gift from his mother in the summer of 1880. 
It approximated $250,000, and was a transfer of an equivalent in 
cash on our books, to wit, of firm of Kauffman & Runge, as it then 
was. It was nota transfer of her interest inthe firm of Kauffman & 
Runge. Her interest had been liquidated. Mrs. Kauffman gave 
her son acertain amount of money, transferred on our books. What 
lie got Wus less than his mother’s share in the estate. Mrs. Kauffman 
had an amount of money to her credit with the house and she 
directed that that be transferred to her son. Amount was $250,600. 
The amount of Julius Kauffman’s interest in the firm of Kauffman 
& Runge, acquired by gift from his mothér, is largely in excess of 
the amount involved in this suit Ilis mother aequired the same 
by last will of her husband. 

The property was transferred to Clara Kautfman on the 12th 
January, ISS1. The property given by Mrs. Kauffman to Julius 
Kauffman was given on the Ist of July, ISSO. It was her own 
pro: erty she Wis ory Ine: does not know what was Mrs. Kauthman’s 
share in the estate. The estate in Texas alone was known by him. 
Mrs. Clara Kauffman gave Julius Kautfman an order for the $250,000, 
which we placed to his credit as cash, and we placed the amount of 
he r Indi idual indebtedne “Ss Ol) OUT ly Oks, 

(). Then the property transferred to Mr. Julius Kauffinan by his 
mother was property she received from the estate of her deceased 

husband by virtue of the will he made? 


lol A. That mav be a correct construction. ‘This transfer was 
made by Mrs. Kauffinan before we transferred the property, 
and she had il eredit with lls bye lore This Is my answer mipade before 


: 


and is the correct answer, and the transfer was made to her son on 
account of her own credit with the house 

On re-examination witness stated Mrs. Clara Kauffman had no 
credit in the house except what she derived from her husband’s 
will 

‘To the aquest! 


on: Did she have any credit in that house, except 
what she derived from her husband's estate 


” ‘To which witness an- 
swered: No, sir 

This was the evidence on that question and clearly shows that the 
gift here spoken of came from property Mrs. Kauffman received 
through her husband's will. 

This evidence, however, was not suthicient to authorize a recovery 
against him under the facts eged by appellee. The amended 


petition filed on January 2o, 1554, by which Mrs. Kauffman and 
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Julius Kauffman were made parties defendant, based the right of 
appellee to recover against them on substantially the same facts 
alleged in the amendment on which the trial was had, and the court 
informed the jury that the running of the statutes of limitation 
ceased when the first amended petition was filed. 

In this there was no error, even though both amendments as to 

Julius Kauffman were bad on general demurrer. Killebrew 
152. wv. Stockdale, 51 Tex., 529; Hill v. Clay, 26 Tex., 650; Kinney 
». Lee, 10 Tex., 155. 

Limitation be gan to run in his favor from the time he received 
property in gift from his mother and so continued until January 25, 
1S84, less such intervening time as he may have been absent from 
the State. 

If, excluding that, two years elapsed between the times named,, 
then the action Was barred us Lo him, but Lt) view of other questions 
consid red we do liot Te called Upon to examine that question of 
fact. 

lor the errors noticed the judgment will be reversed and cause 
remanded unless appellee shall elect to dismiss his action as to Ju- 
lins Kauffman, in which event it may be reversed and eause dis- 
tinissed asto him and atlirmed against \Irs. ( lara hKauttman. 

STAYTON, 
("hief Justice 4 
Killed March 21, 1890 


? 


153 JuLiIus KAUFFMAN ef a 
No. 2844. 3rd Asst. 
JAMES (C.. WoOOTTERS. } 


Appeal — Galveston county. 


Opinion by Chief Justice Srayros 


This cause came on to be heard on the transeript of the reeord, 
and the same having been Inspected, because it is the opinion of 
this court there was error in the yu loment of the eourt below in 
rendering judgment against Julius Kauffman, and appellee offering 
to dismiss as to him, it Is therefore adjudged, ordered, and decreed 
that sada judgement be reversed and the cause dismissed as to the 
said Julius Kautim ith, ma that thre sald Julius Kauffman recover 
from the chp 


curred, and that said judgment as to Mrs. Clara Kauffman be in 
| 


lee, J. C. Wootters, all costs by him in this behalf in- 


all things affirmed, and that the appellee, J. C. Wootters, reeover 
from the appellant Mrs. Clara Kauffman the amount adjudged be- 
low and ail costs in this behalf incurred except the costs herein ad- 
judged in favor of appellant Julius Kauffman, and that this decision 
be certified below for observance. 


i ia i i ae : Be aed ~ lp eR 
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154 Petition for Wrif of Error. 


CLARA KAUFFMAN 
JAMES C, ‘Weems ( 


To the Honorable John W. Stayton, chief justice of the supreme 
court of the State of Texas 


And now comes Clara Kauffman, by Waul & Walker, her attor- . 
neys, and complains that in the record and proceedings and also in 
the rendition of a judgment in asuit between Julius Kauffman and 
Clara Kauffman, appellants, and James C. Wootters, appellee, in the 
supreme court of the State ol Tex is, being the highest court of law 
and equity of said State in which a decision could be had in said 
suit, and in which a final judgment was rendered against her on the 
— day of March, 1800, wherein was drawn in question the validity 
of a statute of sar State on the ground of its belag repugnant to 
the Constitution of the United States and the decision was in favor 
of such its validity, and wherein also was drawn in question the con- 
struction of a clause of the Constitution of the United States and 
the decision was against ihe right and privilege specially set up 
and claimed by said Clara Kauffman under said clause of said Con- 
stitution, all which uy) pea irs In tne records and proceedings It) said 
suit, and where by mnanifest error hath happened, to the great dam- 

age of the said Clara Kauffman: 
1D Wherefore she prays for the allowance of a writ of error 
and such ot thie r pr VCess as iV Cuillse the Same to b ; corrected 
by the Supreme Court of the Unit d States. 
WAUL & WALKER, 


Attys for Clara Kauffman. 


— 
— 
ed 


Allowed. 
JOHN W. STAYTON, 
(hict Justices Sup. (ourt, Texas. 
Filed Mar. 20, 1S90 
D. D. ATCHISON, Clerk. 


156 ‘ Writ of Error. 
UNITED STATES OF AMERICA, 


The President of the United States to the honorable the judges of 
the supreme eourt of the State of Texas, (rreeting: 


, . ; as } : | : ' 
Because In tiie record and proceedings, as aiso in the rendition 


Ol the judgment Ol a piea whichis in thes al stilpreme court, before 
vou, at Gralveston, by Lweell Jul zh i| itt: ity} wticd Ciara Kaullman, 
appellants, and James C. Wootters, appellee, nuinbered 2544 upon 
the docket of said supreme court, on the — day of March, LSoO, 
wherein was drawn in question the validity of a statute of or an 
authority exercised under said State on the ground of their being 


+ 5 ‘ 
er ee iy » 
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repugnant to the Constitution or laws of the United States and the 
decision was in favor of their validity, and wherein was also drawn 
in questiou the construction of a clause of the Constitution of the 
United States and the decision was against the right and privilege 
claimed under such clause of the Constitution, a manifest error hath 
happened, to the damage of said Clara Kauffman, as by her com- 
plaint appears, we, being willing that error,if any hath been,should 
be duly corrected and full and speedy justice done to the parties afore- 
said in this behalf, do commanded you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you 
Lo7 send the record and proceedings aforesaid, with all things COl- 
cerning the same, to the Supreme Court of the United States, 
together with this writ, so that vou have the saine at Washington 
on the second Monday of October next, in the said Supreme Court to 
be then and there held, that. the record and proceedings aforesaid 
being Inspected, the said Supreme Court nay cause further to be done 
therein to correct that error what of right and according to the laws 
and customs of the United States should be done. | 
Witness the Honorable Melville W. Fuller, Chief Justice of 
the said Supreme Court, the 28th day of March, in the year 
of our Lord one thousand eight hundred and ninety. 


C. DART, 
(Clerk of the Circuit Court of the United States for 
thi Kast rie District of Texas. at Galveston. 


[SEAL. | 


Allowed by— 
JOHN W. STAYTON, 


( I, bet cl ustics Sup. Court, Texas 


Kiled Mareh 29, 1S90. 
D. D. ATCHISON, Clerk. 


Pos Duplicate i’ )f ot krror. 


l'xirep STATES OF AMERICA. 8s? 


The President of the United States to the honorable the judges of 
the supreme court of the State of Texas, Greeting : 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court, before you, 
at Galveston, between Julius Kauffman and Clara Kautffinan, ap- 
pellants, and James C. Wootters, appellee, numbered 2544 upon the 
docket of said supreme court, on the — day of March, 1890, wherein 
was drawn in question the validity of a statute of or an authority 
exercised under said State on the ground of their being repugnant 
to the Constitution or laws of the United States and the decision 
was In favor of their validity, and wherein was also drawn in ques- 
tion the construction of a clause of the Constitution of the United 
States and the decision was against the right and privilege claimed 
under such clause of the Constitution, a manifest error hath hap 
pened, to the damage of said Clara Kautlman, as by her complaint 


a 
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appears, we, being willing that error, if any hath been, should 
be duly corrected and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be 
159 = therein: given, that then, under your seal, distinetly and 
openly, vou send the record and proceedings aforesaid, with 
all things concerning the same, tothe Supreme Court of the United 
States, together with this writ, so that you have the same at Washi- 
lngton On} the second Monday of October next, in) the Su- 
preme Court to be then and there held, that, the reeord and pro- 
ceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein te correct that error what of right 
and according to the lawsand customs of the United States should 
be done. 
Witness the Honorable Melville W. Fuller, Chief Justice 
[sEAL.] of the said Supreme Court, the 25th day of March, in the 
vear of our Lord one thousand eight hundred and ninety. 
C. DART, 
(7, rj: of the Circuit Court ot thre United States for the 
hea: tau District of Texas. al Galveston. 


Allowed by — 
JOUN W. STAYTON, 


Chief Justice of Sup. Court, Texas. 


Filed March 20, 1S90 
D. D. ATCHISON, Clerk. 


160 C“ilation 
Tue UNITED STATES OF AMERICA: 
To James C. Wootters, Greeting 

You are hereby cited and admonished to be and appear ata Si- 
preme Court of the United States. to be holden at Washington on 
the second Monday of October next, pursuantto a writ of error filed 
in the clerk’s office of the s Ipreme court of the State of Texas. at 
Cralveston, wherern (‘lara Kaul Mahi Is plaintifl lth error and you 
are defendant in error, to SHOW CaAuUSe, if any there be, whhv the 


judgment rendered against the said plaintiff in error, as in the said 


* 


writ of error mentioned,should not be corrected and why speedy 


justice should not bi done to thi pariles ih that hehalf. 


Witness the Honorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, this 29th day of March, in the 
year of our Lord one thousand eight hundred and ninety. 

‘ JOHN W.STAYTON, 
Chief Justice Sup. Court, Texas. 


Filed Mareh ZY, LS9O. 
D. D. ATCHISON, Clerk. 


(Endorsed :) Galveston, Texas, September 13, 1890. Service of 
Within citation Is hereby waived. (Geo. Mason, atto. of J. C. Woot- 
ters, def’t In error. 


SO CLARA KAUFFMAN VS. JAMES C. WOOTTERS. 


=~ 
16] Know all men by these presents that we, Clara Kauffman, 
Julius Runge, Henry I. Runge, and F. Lammers, are held 
and firmly bound unto James C. Wootters in the full and just sum 
of thirty thousand dollars, to be paid LO the said James C, W ootters, 
his certain attorneys, executors, administrators, or assigns; to which 
payment, well and truly to be made, we bind ourselves, our hetrs, 
executors, and administrators, jomntly and severally, by these pres- 
ents. 
Sealed with our seals and dated this 29th day of Mareh, in the 
vear of our Lord one thousand eight hundred and ninety. 
<= 


Whereas lately, at a term of the supreme court of the State of 
Texas, in a suit depending in said court between Julius Kauffman 
and Clara Kauffman, cLpo py llants, and Jame ¥ & Wootters, appellee, 
judgment was rendered agvallst the said Ciara Kauffman for the sum 
of (820,155.64) twenty thousand one hundred and thirty-five dollars 
and sixty-four cents, with the interest at the rate of S per cent. per 
annum from the 17th of October, IS59, until paid,and the said Clara 
Kauffinan having obtained a writ of error and filed a copy thereof 
in the clerk's oflice of the said court to reverse the judgment in the 
aforesaid suit, and a citation directed to the said James C. Wootters, 
citing and admonishing him to be and appear at a Supreme Court 
of the United States to be holden at Washington the seeond Mon- 

dav of October next 


lo Now, the condition of the above obligation is such that if 

the said Clara Kautfinan shall prosecute her writ of error to 
effect and answer all damages and costs if she tail to make her plea 
good, then the above obligation to be void: else to remaiu in full 


force and virtue 


, | 

. L 7 
HENRY J. RUNGE. | SEAL. | 
rk. LAMMERS 


} } 


Sealed and delivered in presence of— 
?.. Sea 
CHAS. KENCK BL. 


Approved by— 
JOHN W. STAYTON, 


Chief Justice Sup. Court, Texas. 


Filed Mareh 29, 1890. 


D. D. ATCHISON, Clerk. 


165 Supreme Court Ol the State Ol Texas. 


I, D. D. Atehison, clerk of the supreme court of the State of Texas, 
holding its sessions in Galveston, do hereby certify the foregoing to be 
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a true and correct copy of the record and of all proceedings in case 
No. 2844, entitled Julius Kauffman and Clara Kauffman, appel- 
lants, vs. James C. Wootters, as the same now appears in my office. 

To certify which witness my hand and the seal of said court, at 
Gialveston, this the 18 day of September, 1890. 


| Seal Supreme Court of the State of Texas. ] 
DAN’L D. ATCHISON, CCL. 
endorsed on cover: Texas supreme court. No. 1360. Clara 


Kauffman, plaintiff in error, vs. James C. Wootters. Filed October 
8 1890. 


L1—1500 


i ® 


+ + 


Ocronern Term. S90. 


No. 1360 


(LARA KAUFFMAN, Prainrive ix Error. 


\-~ 


{ JAMES €¢. WOOTTERS 


In Error tro THE Stpreve Couvrr or Texas 


Brier oN Derenpantr’s Morton vo Dtswiss 


APRIEM 


tN. Wack 


Counsel for Plaintiff in Erroy 


SUPREME COURT OF THE UNITED STATES. 


— 
~ 


IN THE SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1890. 


No. 1360. 


CLARA KAUFFMAN, PLAINTIFF IN ERROR, 
a 2 


JAMES ©. WOOTTERS. 


IN ERROR TO THE SUPREME CouRT OF TEXAS. 


And now comes Clara Kauffman, the plaintiff in error, 
and in reply to the defendant’s motion to dismiss or affirm, 
files the following 


BRIEF. 


Statement of the Case: 


1. The transeript commences with the second amended 


original petition, filed by leave of the court, October 5, 


1885, in heu of and substitution for his first amended 


original petition, filed January 25, 1884, and all other 


pleadings theretofore filed by him. (Tr. 1@.) 

Under the system of pleading and practice inthe State of 
Texas, an amended petition is a substitution for all former 
pleadings of the party making the amendment, and all 
pleadings before that time made, are not considered as part 


of the reeord. 
There have been four trials and three verdicts and three 
judgments in the district court, in favor of the defendants 


FS. in the district court. Three appeals were taken by the 


if 


plaintiff in the district court, the defendant in error, to 
the supreme court of the State of Texas, and three reversals 
by said court, remanding the cause for a new trial. 

On the fourth trial there was a verdict and judgment for 
plaintiff in the district court, from which the defendants in 


that court appealed, and the supreme court of the State of 


Texas, upon the defendant in error dismissing the case 
against Julius Kauffman, one of the defendants, aflirmed 
the judgment against Clara Kauffman, from which judg- 
ment this writ of error has been granted. 

Hence it will be seen that it is the first opportunity the 
plaintiff in error has had to test the question of jurisdiction; 
the former judgments of the supreme court of Texas not 
being final judgments, no writ of error could be taken. 

An examination of the transcript will show that from the 
first appearance of Clara Kauffman, by her attorneys in the 
cause, she objected to the jurisdiction of the State courts, 
and has so continuously objected. 

On the 6th of June, 1885, before the filing of the seeond 
amended original petition, is the following: 


JAMES C. WoOoTTERS ET AL. 


, , V8. , \ No. 6677 

JOHN K. WooTtTrers, HENRY N. DURLE, { * " 

CLARA KAUFMAN, JULIUS KAUFMAN 

And the said defendant, Clara Kaufman, whe makes het 
appearance by her attorneys for this purpose only, and 
moves the court to quash the service of citation by publi 
eation filed in this cause, because the same was pretended to 
be served by publication made mn a newspaper, published 
weekly, on Sunday, called the Sunday Opera Glass, in 
the city and county of Galveston, and that the said publi- 
cation was made therein ou Sunday, the 4th of May, I8s4, 


on Sunday, the @th of May. ISs84. on Sunday. the Isth of 


May, 1884, and on Sunday, the 25th of May, 1884, and on 
no other days and in no other newspapers, this suit not 
being a suit for attachment, injunction or sequestration. 
Wherefore she prays that said citation be quashed. 
WAUL& WALKER, 

Attorneys appearing for Mrs Clara Kaufman for this motion. 

Filed June 6th, 1885 

Tr., 24, also in defendants’ bill of exceptions No. 1. 
Tr., 38, and in statement of facts, Tr., 59, 60. 


Judgment on Motion Sustained. 


J. ©. WoorTrers ET AL. ) 
Vs. No. 6677. 
J. KAUFMAN ET AL. } 
June Sth, 1885. 

Thisday came on to be heard the motion of the defendant 
to quash the service herein on Clara Kaufman, which said 
motion being duly considered by the court, it is ordered 
that the service made on the defendant, Clara Kaufman, be, 
and is hereby, quashed, the opinion of the court being that 
the petition. discloses no cause of action against Julius 
Kaufman, his demurrer and exceptions are sustained, to 
which ruling of the court plaintiff excepts 

Plaintiff has leave to file an amended original petition in 
lieu of all former pleadings, and cause continued. (Tr., 24, 
25: Tr., 38, 39; Tr., 60, 61 ) 

The judge having decided that the petition contained no 
cause of action, and having quashed the citation. the legal 
conclusion would be that, without proper serviee or notice 
of the new petition, Julia Kauffman was released from fur- 
ther attendance on the court. 

The court insisting on retaining jurisdiction over her per 
son by virtue of her motion to quash the citation (although 


BLOOMED) tothe next term of the court. she filed the follow- 


ing plea te the jarisdietion 


Defendant's Plea to Jurisdiction, filed Oet. 13, ISS5. 


5. C. Woerreae BF Ai... )} 
‘ss, No. hha a 
Jutius KAUPMAN ET AL. } 


And this defendant. Clara Kaufman, to the second 
amended petition to the original and first amended petition, 
says that this court has no jurisdiction over her person, for 
this: That no proper service of citation has been made on 
her by publication or in any other manner; that said pre 
tended service made by publication in che Sunday Opera 
Glass was null and void, because she says the said news 
paper isa weekly newspaper published in the city of Gal- 
veston, and on no other day excepting Sunday: that said 
publication was made on Sunday, May 4, Iss8t; on Sunday, 
May 11, 1884; on Sunday, May 15, 1884, and May 25, 1884, 


> 
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and on no other days; and that it is forbidden by law that 
any process shall be served on Sunday except in cases of 
injunction, attachment or sequestration, and that this suit 
is not a case of injunction, attachment or sequestration, 
which she is ready to verify. Wherefore she prays judg 
ment whether this court can or will take further cognizance 
of the suit against her. 
WAUL & WALKER, 
Attorneys for Clara Kauffman, Defendant. 


Upon whieh plea the court on the same day made the 


following order: 


J.C. WOoOTTERS ET AL. 
Vs. - No. 6677. 
J. KAUFMAN, ET AL. 
October L3th, TSs5. 

The suggestion of the death of the defendant, Duble, who 
died insolvent without any assets or administration, and 
plaintiff dismisses as to him, and the plea as to service by 
publication on the defendant, Mrs. Julia Kaufman, was 
acted on at the last term of court, and the service, on 
motionof herattorney, wasquashed, asthe publications were 
made on four consecutive Sundays, and now the said defend 
ant renews her said plea to jurisdiction and claims she is 
not subject to the jurisdiction of the court, in that no other 
service than said publication was ever had on her, and if 
being the opinion of the court that said service having, on 
her motion, been quashed at last term, she is now, by vii 
tue of the spirit of the statute, legally in court at the present 
term, the same as if there had been personal service on her, 
and to this ruling she exeepts. = (Tr., 39.) 

The case was then tried and a verdict and judgment ren 
dered for the defendants Plaintiffsappealed to the supreme 
court of the State of Texas, and the judgment was reversed; 
and on the return of the mandate, Julia Kaufman filed the 
following plea to the jurisdiction of the court: 


? 


~~ 
a 


Amended Answer to Plaintiff’s Second Amended 
Petition. Filed Oetober 12, ISS9, District Court, 
Gialveston County, to October Term, ISS9., 


JAMES CC. WOOTTERS ET AL. j 
Vs, No. 6677, 
JULIUS KAUFMAN ET AL. \ 


And now comes the defendant, Clara Kaufman, by leave 
of the court, and appearing for this purpose only, and says 
that this court has not and should not take jurisdiction 
over her; nor is she required by the law of the land to 
answer the complaint of said plaintiffs, because she says at 
and before the institution of this suit against her, ever since 
and at present she is and was a resident of Bremen, in the 
Empire of Germany, and a non-resident of the State of 
Texas; that no citation or notice of the pendeney of said 
suit has ever been served upon her personally or within 
the State of Texas; that service was pretended to be made 
by a publication in a weekly paper, published in the city of 
Gialveston, called the Sunday Opera Glass; that upon 
motion of defendant, who appeared for that purpose only, 
the said notice was declared null and void and was quashed 
by this honorable court; and now, again for this purpose 
only, the said defendant appears and pleads to the jurisdie- 
tion of this court, and says that never having submitted to 
the jurisdiction of this court, or appeared or made any 
appearance except specially to olyect to the jurisdiction, 
and never having been served within the State with citation 
or other notice, and residing in a foreign State, and never 
having consented to acknowledged service of process, this 
court should not and ean not legally take jurisdiction of her 
person; that so to do would be in violation of the constitu. 
tion of the United States and the constitution of the State 
of Texas, and that such assumption would be without due 
process of law and contrary to the law of the land; all of 
which will be verified by the record. Wherefore she prays 


judgment. WAUL & WALKER, 
Tr., 21, 22.) Attorneys for Clara Kaufman. 


Upon which plea the following judgment was entered: 
J.C. WOOTTERS 
VS. No. 6677. 
J. KAUFMAN. ET AL. ' 
October 14th, 1889. 
The defendants’ plea as to the service by publication on 
the defendant. Mrs. Julia Kaufman, was acted on at the 


h 


June term, 1885, of this court, and said service, on motion 
of her attorney, was then quashed, as the publications were 
made on Sundays, and the cause at said June term was con. 
tinued; and at the October term, 1555, the said defendant 
renewed her plea to the jurisdiction, and claimed that 
she was not subject to the jurisdiction of the court, in that 
no other service had been made on her: than said pub- 
lication: and it then being the opinion of the court that 
the said service, on the motion of her attorney, had been 
quashed at the previous term; that she was then, by 
virtue of the statute, legally in court at the said October 
term, 1885; and the court now, at its present term, adheres 
to its said former ruling, and is strengthened in the ruling 
by reason of the further fact that the cause was carried to 
the supreme court on appeal, and the action of the supreme 
court had on the question of jurisdiction affirming it, it is 
therefore ordered, adjudged and decreed that the defendants’ 
plea to the jurisdiction is again overruled; to which ruling 
of the court the said Julia Kaufman excepts, and prays that 
this, her bill of exceptions, be signed and made a part of the 
record in the ease, thesame having been submitted to coun- 
sel for plaintiff and presented to the court onthe day 
of October, 1889. 
WAUL & WALKER, 

Attorneys for Clara Kaufman. 


| hereby certify that on this 30th day of October, 1589, 
the foregoing bill of exceptions was presented to me, and I 
approve and certify and sign the same as a true and correct 
bill of exceptions, and order the same to be filed and con. 
stitute part of the record of the cause, this 80th October, 
1889. Wa. H. STEWART, 

Judge Tenth Judicial District. 

Filed October 30, 1880. 

ALEX. EASTON, 

(Tr., 40.) Clerk D. C. G. Co. 


A judgment having been rendered for plaintiff, the 
defendant made a motion for a new trial. and as the cause 


Oy #f new trial on behalf of Julia Kauffman filed the follow- 


ing: 

And the said Clara Kaufman, for cause why a new trial 
shall be granted, shows: 

First—That this court has no jurisdiction, it being shown 
by the testimony and pleadings in the cause that long 
before, at the time, and ever since the institution of this 
suit, she was a non-resident of the State of Texas and was 


a resident of the empire of Germany; that she never 
appeared personally, nor received service of citation, or 
authorized any one to receive service for her, nor did she 
Walve service of citation or authorize any one to waive ser- 
vice of citation or notice of the institution of this suit for 
her, nor did she authorize any person to appear for her, 
except to object specially to the jurisdiction of this court, 
as is shown by the record in the cause, and that the court 
erred in assuming jurisdiction of the case over the person 
of her, who, through her attorney, was protesting against 
the court so taking jurisdiction, and that the said several 
rulings of the court are in violation of the constitution of 
the United States, said jurisdiction being taken without 
‘‘due process of law and against the law of the land,”’ no 
personal service being made upon her in this State or within 
the jurisdiction of this court, nor any voluntary appear- 
ance being made by her in said suit. 

The motion for new trial was overruled, to which ruling 
the defendant excepted, and in open court gave notice of 
appeal. (Tr., 36. 

And the following is among the errors assigned: 


Assignment of Errors, Filed January 9th, IS90. 
District Court, Galveston County. 


JAMES (.. WoOoTTERS. ET AL. j 
VS. No. 6677. 
JULIUS KAUFMAN, ETAL.  } 
And the defendants, Clara Kaufman and.Julius Kaufman, 
assign the following errors in the above stated case: 


6. That the court erred in its order made on the 13th of 
October, 1885, as follows: **And the plea as to the service 
by publication on the defendant, Mrs. Clara Kaufman, was 
acted upon at the last term of the court, and the service, 
on motion of her attorney, was quashed, as the publication 
was made on four consecutive Sundays; and now the de- 
fendant renews her said plea to the jurisdiction and claims 
she is not subject to the jurisdiction of the court, in that 
no other service than said publication was ever made on 
her, and it being the opinion of the court that said service 
on her motion being quashed at last term, she is now, by 
virtue of the spirit of the statute, legally in court at the 
present term, the same as if there had been personal service 
on her, and to this ruling she excepts.”’ 
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And the court erred in its judgment, entered on the 14th 
of October, 1889, in overruling defendant Clara Kaufman's 
plea to the jurisdiction of the court, filed October 12th, 
ISS, as the pleading and testimony in the cause shows that 
said Clara Kaufman long before, at the time, and since the 
institution of this suit, until the said trial of said cause on 
the 14th of October, 1889, was a non-resident of the State 
of Texas, and was a resident of the empire of Germany; 


that she never appeared personally, nor received service of 


citation or authorized any one to receive service for her, 
nor did she waive service of citation, or authorize any one 
to waive service of citation or notice of the Institution of 
this suit for her, nor did she authorize any person to appear 
for her, except to object specially to the jurisdiction of this 
court, as shown by the reeord in the cause; and that the 
court erred in assuming jurisdiction of the case over her 
person, Who, through her attorneys, was protesting against 
the court’s so taking jurisdiction, and that the said several 


rulings of the court are in violation of the constitution of 


the United States, said jurisdiction being assumed without 
“due process of law.’* and in violation of the law of the 
land, no service being made on her personally or otherwise, 
and no voluntary appearance being made by her in said 
suit. (Tr., 68, 69.) 

The only notice upon the question of jurisdiction in the 


opinion of the learned chief justice is **That the court had » 


acquired jurisdiction as to her, was held on a formerappeal,’’ 
and on which former appeal the construction of the Texas 
statutes was only considered. Whether the statutes of the 
State of Texas are in violation of the constitution of the 
United States was for the first time in this suit submitted 
for decision to the supreme courtoft Texas, when the cause 
was appealed by defendant 


The following is the 


Petition for Writ of Error. 


(LARA KAUFMAN, j 
Vs. 
James C. Woorters. \ 
To the Honorable John W. Stayton, Chicf Justice of the Su- 
preme Court of the State of Texas: 
And now comes Clara Kaufman, by Waul & Walker, her 
attorneys, and complains that in the record and proceed. 


4 


ings andalso in the rendition of a judgment in a suit be- 
tween Julius Kaufman and Clara Kaufman, appellants, and 
James C. Wootters, apellee, in the supreme court of the 
State of Texas, being the highest court of law and equity 
of said State in which a decision could be had in said suit, 
and in which a final judgment was rendered against her on 
——(lay of Mareh, 180, wherein was drawn in question the 
validity of a statute of said State on the ground of its being 
repugnant to the constitution of the United States and the 
decision was in favor of such its validity, and wherein was 
also drawn in question the construction of a clause of the 
constitution of the United States and the decision was 
against the right and privilege specially set up and claimed 
by said Clara Kaufman under said clause of said coustitu 
tion, all of which appears in the records and proceedings of 
said suit and whereby manifest error hath happened, to the 
great damage of said Clara Kaufman; wherefore she prays 
for the allowance of a writ of error and such other process 
a8 nay Catise the same to be correeted by the supreme court 
of the United States. 
WAUL & WALKER. 

(Fie Feel Attorneys for Clara Kaufman. 

We trust that the foregoing statements from the records 
will show that the federal question raised here was raised 
both in the district court of the State of Texas and in the 
supreme court of said State, and was decided in said courts, 
and that the decision of the question was necessary to the 


judgment rendered in the cause bry the supreme court of 


the State. 

The assignment of errors, when presented to this court, 
and not the petition for the writ of error, will be the proper 
test whether the question is brought before this court in 
such manner as to allow its being heard. 

On the submission of this motion we will endeavor to 
show that the question on which jurisdiction depends, is 
not so frivolous that further argament will not be heard, 
and that the writ of error was not sued out for delay, and 
the transcript of the record fails to show that a continu- 
ance or delay was on any occasion asked for by the plain 
tiff in error. 

As the construction of the statute is fixed by the deci. 
sion of the supreme court of the State of Texas, our sugges 
tions on this motion are 
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I. 

That the supreme court of the State of Texas erred: in 
rendering judgment against the plaintiff in error, over the 
sixth assignment of error filed by Clara Kauffman, appel- 
lant in the supreme court of Texas, to wit: 


Sixth Assignment of Error, by Clara Kauffman. 


That the court erred in its order made on the 13th of 


October, 1885, as follows: 

‘And the plea as to service by publication on the defend. 
ant, Mrs. Clara Kauffman, was acted upon at the last term 
of court, and the service, on motion of her attorney, was 
quashed, asthe publication was made on four consecutive 
Sundays, and now the defendant renews her said plea to the 
jurisdiction, and claims she is not subject to the jurisdie- 
tion of the court, in that no other service than said publica- 
tion was ever made on her, and it being the opinion of the 
court that said service having on her motion been quashed 
at the last term, she is now by virtue of the spirit of the 


statute legally in court at the present term, the same as if 


there had been personal service on her, and to this ruling 
she excepts.”’ (Tr., 68: also in Bill of Exceptions No. 1, 
Tr. 39, bottom of page. ) 


II. 

That the supreme court of the state of Texas erred 
in rendering judgment against the plaintiff in error over 
the sixth assignment of error, filed by Clara Kauffman, 
appellant in the supreme court of Texas, to-wit: 

And the court erred in its judgment entered on the I4th 
of Oetober, 18589, 1n overruling defendant, Clara Kaufman’ s, 
plea to the jurisdiction of the court, filed October 12, 1889, 
as the pleadings and testimony in the cause shows, that said 
Clara Kauffman long before, at the time and since the in 
stitution of the suit. until the said trial of said cause on the 


l4th of October, 1889, was a non-resident of the State of 


Texas, and was a resident of the Empire of Germany, that 
she never appeared personally, nor received service of cita 
tion or authorized any one to receive service for her, nor did 
she waive service of citation or authorize any one to waive 
service of citation or notice of the institution of this suit 
for her, nor did she authorize any person to appear for her, 
except to object specially to the jurisdiction of this court, 
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as is shown by the record in the cause, and that the court 
erred In assuming jurisdiction of the case over her person, 
who through her attorneys was protesting against the courts 
so taking jurisdiction, and that the said several rulings of 
the court are in violation of the constitution of the United 
States, said jurisdiction being assumed aod taken without 
“due process of law” and in violation of the law of the 
land, ho service being made on her personally or otherwise, 
and no voluntary appearance being made by her in said 
suit. (Tr., pp. 68, 69: plea to jurisdiction, Tr., 21.) 


Point 1. 


The several provisions of the statute of the State of Texas 
which, under the coustruction of the supreme court of the 
State of Texas, it is contended are in violation of the con- 
stitution of the fourteenth amendment to the constitution 
of the United States. are the tollowing articles taken from 
the Revised Statutes of the State of Texas: 

Article 1240.) The detendant may accept service of any 
process, OF Walve the issuance of service thereof, Iry a writ- 
ten memorandum signed by him or his duly authorized 
agent or attorney, and filed among the papers of the cause, 
and such waiver or exceptions shall have the same force 
wed effect as if the citation had been issued and served as 
provided by law 

Article 1241.) The defendant may in person, or by attor 
nev, or by his duly authorized agent, enter an appearance 
Inepen court, and such appearance shall be noted by the 
judge upon his docket and entered in the minutes, and 
shall have the same force and effeet as if citation had been 
duly issued and served as provided by law 

Article 1242. The filine of an answer shall constitute 
an appearance of the defendant so as to dispense with the 
necessity for the Issuance of service of citation upon him 

Article 1248. Where the citation or service thereof is 
quashed on motion of the defendant, the case may be con- 
tinued for theterm, but the defendant shall be deemed to 
have entered his appearance to the sueceeding term of the 
court. 

Article 1244. Where the jadgment ts reversed on appeal 
or writ of error taken by the defendant for the want of 
sery ice, or because of detectiy e service of process, ho new 
citation shall be issued orserved, bat the defendant shall be 
presumed to have entered his appearance to the term of the 
court at which the mandate shall be filed. 
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Article 1245. Nojudgment shall in any case be rendered 
against any defendant unless upon service, or acceptance, 
or Waiver of process, or upon an appeararice by the defend- 
aut, as prescribed in this chapter, except where otherwise 
expressly provided for by law. 

Coustruing Arts. 1241, 1242 the supreme court of Texas 
decides that a special appearance of a defendant denying 
the jurisdiction of the court over his person is such an 
appearance as waves process and brings the defendant 
personally into court, authorizes jurisdiction over his per- 
son, and admits of no defense except to the merits. 


It is true, that in construing Article 1245, in the case of 


Liles vs. Woods & Co., 55 ‘Texas, 416, rendered in January, 


1883, four years after the adoption of the Revised Statutes of 


Texas, and more than two years before Clara Kanffman’s 
motion to quash, Justice Stayton says: ** Nor is it necessary 
‘to consider the sufficiency of the service, for the court sus- 
‘tained exceptions to the service on the 9th of April, 18s], 
‘and continued the cause until the next term. It does not 
‘appear that subsequent to that time any service was had 
‘upon Liles, and he was therefore under no obligation to 
‘appear; but the record shows he did appear on the 25th 
‘of June, ISSl. and took no exception to the jurisdiction 
‘ofthe court over him tor want of service, but then filed 
“pleas to the jurisdiction of the court, setting up the fol 
‘lowing matters. All of these 
‘pleas went to the jurisdiction of the court as to the sub 
‘ject matter of the suit, and tothe venue of the case.”’ 
58 Texas R., 418, 41%. 

In the case now before the court, the motion to quash 
was made and sustained: and protesting and pleading to and 
denying the jurisdiction of the court as to her person, the 
district court decided she was under its jurisdiction to 
plead to the merits. At the same time with her plea to 
the jurisdiction, she plead other matters in defense, which 
it is admitted in defendant's brief. page 4, she had a right 
to do, and which, under the statutes, was her duty. 

Revised Civil Statutes of Texas, art. 1262: **The defend- 
ant in his answer may plead as many several matters, 
whether of law or fact, as he shall think necessary for his 
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defense, and which may be pertinent to the cause: provided, 
that he shall file them all at the sametime, and in due order 
of pleading.” 

And in the absence of such express statute 

“Tilegality in a proceeding by which the jurisdiction is 
‘to be obtained, is in no case waived by the appearance ol 
‘the defendant for the purpose of calling the attention of 
‘the court to such irregular Wy; nor is the objection waived 
‘when. being urged. it is overruled. \nd the defendant 
‘thereby is compelled to answer. He is not considered as 
‘abandoning his objection because he does not submit to 
‘further proceedings without contestation, It is only 
‘when he pleads to the merits in the first instance without 
‘insisting upon the illegality, that the objection is deemed 
‘to be waived.”” (Harkness vs. Hyde. 08 U.S. R.. 479.) 


- 


Point 2. 


The laws of Texas, as construed by the supreme court of 
the State, conflict with that part of the fourteenth amend. 
ment— 

‘Nor shall any State deprive any person of life, liberty 
‘‘or property, without due process of law.” 

Since the adoption of the tourteenth amendment, which 
‘vas to limit the power of the States, as was the fifth amend. 
ment to limit the power of the United States, it is held: 
**That proceedings in a court of justice to determine the 
personal rights and obligations ef parties over whom that 
court has no jurisdiction,’ do not constitute “due Process 
of law.’ And although the “law of the land” or *‘due 
process of law may be indefinite and only to be rendered 
certain as cases arise, “there can be no doubt of their mean. 
‘ing when applied te judicial proceedings. They then 
“mean a course of legal proceedings according to those 
“rules and principles which have been established in our 
"SS stem of yu Isprudence lor the protection and entoreement 
of private rights.” (Pennoyer vs. Neff, 95 U. S., 733.) 

‘Due process of law’ is its regular administration through 
courts of justice by a timely and regular course of proceed. 
ings to judgment and execution. \s a rule it ineludes 
parties, regular pleadings, and a trial according to the settled 


course of proceeding. 
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It requires that a person be brought into court and have 
the opportunity to prove any fact for his protection. (Peo 
ple vs. Essex Co., 70 N. Y., 229.) 

Due process of law not only requires that a party shall 
be properly brought into court, but that he shall have the 
opportunity when in court to establish any faet, which 
according to the usages of the common law or the provisions 
of the constitution would be a protection to him or to his 
property. (Cooley's Constitutional Limitations, page 369, 
and note 2.) 

‘Due process of law” requires that: 1. There shall be 
personal service of process upon the defendant within the 
territorial limits of the State by a duly authorized officer of 
the court or his voluntary and general appearance in the 
action before a valid judgment in personam can be ren- 
dered against him in the circuit court, and if the statutes 
of the State purport to allow such a judgment to be ren 
dered without either of these requisites, they are unconsti- 
tutional, and the judgment so rendered would be void. 

Pennoyer vs. Neff, 95 U.S. R, 714. 

Harkness vs. Hyde, 98 U.S. R., 476. 

St. Clair vs. Cox. 106 U.S. R., 350, 

»» 21 How., B65. 

Under the authority of the statutes of the State of Texas, 

notice was given by publication in the Opera Glass, a Sun- 


er 


De Arey vs. Ketchum et a 


day paper published weekly on Sunday only, perhaps 
not known to one tenth of the population of the city, and 
which is decided to be null and void, and quashed, yet the 
laws of the State of Texas are said to declare that the 
defendant, a subject and resident of the Empire of Germany, 
who comes in /imine to object to the jurisdiction, by that 
very act acknowledges the jurisdiction and is in court for 
all purposes except to try the only question she has sub- 
mitted to the court for consideration, even after the ques- 
tion of jurisdiction is decided in her favor, and this is said 
to be due process of law, and to sustain it the supreme 
court of Texas holds: 

‘And a statute declaring what shall be deemed an appear- 
** ance which makes notice to a defendant of the pendency 
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‘of an action against him, and opportunity to know its 
‘nature and fully to defend it, necessary, does not contra- 
‘vene the letter or spirit of any constitutional provisions 
‘intended for the protection of private right.”’ 

York vs The State, 11 So. Rep., S70 

This is very plain. There is no mistaking its Import. If 


asserts the equity and justice of the State statute, that it is 


not repugnant to the fourteenth amendment of the constitu- 
tion and does not infringe upon those personal and private 
rights that originated tar beyond the constitution, were 


established at Runymede, and have been asserted by able 


judges and learned expounders of constitutional law, writ- 


ten and unwritten, thence hitherto, and we hope we will be 
pardoned tor adheYing to their coustruction of the law as it 
aforetime was, and, as we contend, now Is, and asserting 
our faith in the proposition that * due process of law” in 
judicial proceedings, meas a COUPSe of iegal proceedings at 
substantial accordance with those rules and principles relat- 
ing to the essential and fundamental principles of liberty 
and justice which were established in our systems of juris 
prudence, lor the protection nd enforcement of private 
rights at the time of the adoption of the constitution of the 
United States, among which is prominent that a general 
appearance or ab abswel to the merits is alone a waiver of 
a court's jurisdiction over the person Of a party attempted 
to be brought Into court, and if the appearance is Np eal and 
solely for the purpose of objecting to the jurisdiction, it 
will not amount to a waiver of the objection, even if he 
answer to the merits after his objection to the jurisdiction 
is overruled. 

Harkness vs. Hyde, 98 U.S., 476. 

United States vs. Am. Telephone Co., 29 Fed. R, 45 

Can a State override and annul these principles by 
declaring that a special appearance shall be a general 
appearance? With the same propriety the State might 
declare that the presence Ol the defendant in the court 
room, or within the borders of the State, should be such 
an appearance as would give the court jurisdiction over 


his person. 
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If ajudgment when rendered is void, can any reason be 
advanced that should prevent a defendant from interfering 
for the purpose alone of preventing the entry of a void 
judgment? And our contention is that neither by legal 
enactment nor judicial construction can it be declared the 
“law of the land’? that a party may be deprived of the 
right of contesting the jurisdiction of any court when he is 
required to appear as defendant when he has neither made 
a general appearance, waived service of process, or answered 
to the merits betore objecting to the jurisdiction of the 
tribunal, 

In the case of York vs. The State of Texas, decided at 
the present term of the supreme court of the United States, 
Justice Brewer says, as quoted in defendant’s brief, page 12: 

The State has full power over remedies and procedure 
‘in its own courts, and can make any order it pleases in 
‘ respect thereto, provided that substance of right is secured 
* without unreasonable burden to parties and litigants.” 

An examination of the law of Texas will show whether 
the plaintiff in error is entitled to the benefits of the above 
proviso. 

The supreme court of the State of Texas has held that 
when a judgment recites that the defendant has been duly 
cited it is conclusive against him, although the record may 
show a defective service or no service (Predway vs. East- 
burn, 


57 Texas, 200: Davis vs Robinson, 70 Texas, 597), 
from which it follows that if a party fails to appear to con- 
test the illegal service the jurisdiction is rendered absolute. 

It is decided (Galveston, ete., Ry. Co. vs. Ware, 74 Texas, 
i)), that in ease of a void judgment, an injunetion will not 
be granted to enjoin an execution on a void judgment when 
the defendant has failed to avail himself of an appeal or 
writ of error or a certiorari. 

G., H. & S. A. Ry. Co. vs. Ware, 74 Texas, 49. 

Nor could the defendant obtain relief in the tederal courts, 
as no injunction could be obtained to stay proceedings in a 
State court (Rev. Stat., see. 720): nor if the authority was 
vested in the federal court would it be exercised so long 
as defendant might have a remedy at law. Thus 


the defendant’s property is submitted to illegal execu 
tions and spoliation, or he is forced to take an appeal 
tothe supreme court, and when he has done so, he is met 
by the provision of Article 1244: **When the judgment 
‘is reversed on appeal for the want of service, or detective 
‘service, the defendant shall be presumed to have entered 
‘his appearance to the term of the court at which the 
‘*mandate shall be filed.”” Nor can we imagine any method 
of escaping the net so cast around a defendant. We respect- 
fully submit that the State of Texas has placed itself within 
the very exception made by the learned justice; and the 
substance of right is not secured without unreasonable bur- 
den to parties and litigants. 

‘Upon the construction of the constitution and laws of 
‘‘a State, this court, as a general rule, follows the decisions 
‘of her highest court, unless they conflict with or impair 
‘the efficiency of some provision of the tederal constitu 
‘tion, or of a federal statute, or a rule of general commer 
‘cial law.”’ 

Gormley vs. Clark, 134 U.S. R., 348. 

Norton vs. Shelby Co., 11S U.S. R., 439. 

These opinions contain similar pros ISOs. 

[In the case of Sugg vs. Thornton, 152 U.S. R., 524, re- 


ferred to by counsel for appellant, no federal question was 


raised in the trial court, nor was the principle here invoked 


there decided. The court say: 

‘The notice authorized by Article 1230 can not of course 
‘have any binding effect personally on the party served 
‘therewith; but if the suit or proceeding Is intended to 
‘aflect property in Texas belonging to him, or in which 
‘he is iuterested, the notice may be very proper to apprise 
‘him of it, and give him an opportunity to look afier his 
‘interest if he chooses. For this Purpose it might be to 
‘his advantage to receive it. It can not legitimately serve 
“any other purpose; and it does not appear to have been 
‘fused for any other purpose in this case.”’ 

Sugg vs. Thornton, 152 U.S. R., 530. 


Point 3. 
The statutes of Texas upon this subject are not of a local 
nature confined tothe State. They affect the citizens of 


‘i 


Is 


every State in the Union, and eitizens and subjects of for- 
eign states who may have commercial or other business 
transactions with the citizens of Texas. And the decision 
of this court that the statutes of Texas do not conflict with 
the last clause in the fourteenth amendment will cause the 
privileges and rights of litigants In many cases to depend, 
not upon uniform and settled law as to how jurisdiction Is 
to be obtained or defeated by non-residents, but upon the 
contingeney of litigation: whether before a State or a fed. 
eral court. — 

Under the laws of congress, authorizing the removal of 
suits from the State courts tonto the federal courts, this ques- 
tion necessarily will come before the courts for adjudica 
tion: and tried as if the case originated in the federal court 
and the service made by the marshal 

Then, if the decision of the supreme court of the State is 
adopted, they will hold that the plea to the jurisdiction isa 
general appearance; that the defendant has acknowledged 
the jurisdiction, and necessarily overrule the plea to the 
jurisdiction and require the defendant to answer to the, 
merits Not only in such case, but in all cases hereafter 
brought in the federal court in this State. no matter how 
defective may be the citation, or how illegal the service, or 
even without service, or without jurisdiction over the person, 
should. the defendant make a motion to quash, or plead in 
abatement of the writ, or to the jurisdiction of the court, 
without a hearing, the court would decide that the defendant, 
by his special appearance and protest, waived all irregular 
ities in formalities and submitted himself to the jurisdie-- 
tion of the court; and this is to be ruled ‘due process of 
law’? and “‘the law of the land” until, perehance, upon 
sober second thought, the stipreme court of the State may 
again change its ruling. The effect of adopting the decision 
of the supreme court of the State would be, indirectly if 
not directly, to annul the provisions of the fourteenth 
amendment. 

The decision of the supreme court of the State of Texas 
isa departure from its former rulings when the question 
has been brought before them for adjudication, before the 
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decision of the case of York vs. The State; and a reversal 
of such earlier decisions is not binding upon this court, and 
should not have any validity against citizens of other States 
or of foreign countries. 

. The revised statutes of Texas were adopted in 1879, and 
in addition to the case of Lyles vs. Woods, 58 Texas, 419, 
before referred to, the case of Continental Insurance Co. 
vs. Milliken, 64 Texas, 46, decided April 24, 1885, was upon 
acitation issued on the l4th of June, 1884. Exceptions 
were made to the service of citation and overruled; other 
pleadings were had, but not considered on appeal, and the 
judgment of the supreme court was: 

‘For the error of the court below in overruling the ex 
“ceptions to the return on the citation, the judgment is 
‘‘reversed and the cause remanhded.’” (64 Texas, 48.) 

The Bradstreet Co. vs. Gill, 72 Texas, 116, deeided in 
ISSS, the company plead in abatement want of service, 
together with pleas to the merits. The court a quo decided 
against the plea; the case was tried on its merits, a judg 
ment rendered against the Bradstreet Co., who appealed, 
an elaborate opinion given and judgement reversed, and 
for the error of the judge in charging against the plea in 
abatement. (72 Texas, 116. Also Robertson vs. Sehmuidt, 
tS Texas, 1%. 

The above and many other cases show that the pleas in 
abatement to the jurisdiction and to the merits should be 
plead together and without prejudice to the defendant. 

We contend that under such a course of decisions, even 
outside of the constitutional objection, the statutes are 
fairly open to construction by this court, and if adverse to 
the opinion of the supreme court/of Texas, it should so rule. 

The case of Gelpeke vs. City of Dubuque, 1 Wall., 175, 
is full upon this point, and we know of no case where the 
remarks there made should be more applicable than the 
present: 

‘**We are not unmindtful of the importance of uniformity 
‘‘in the decisions of this court and those of the highest 
‘local courts, giving constructions to the laws and consti- 
‘* tutions of their own States, It is the settled rule of this 
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‘court in such cases to follow the decisions of the State 
‘courts, but there have been heretofore, in the judicial 
‘* history of this court, as doubtless there will be hereafter, 
‘many exceptional cases. We shall never immolate truth, 
‘** justice and the law because a State tribunal has erected 
‘* the altar and decreed the sacrifice.” (Gelpeke vs. City 
of Dubuque, 1 Wall, 206-7. 
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Motion to Dismiss or Affirm, and Brief thereon. 


Comes the defendant in error and moves the Court to 
dismiss the writ of error herein, as this Court has ne juris- 
diction thereof: orto aftirm the judement, it being mant- 
fest that even if the Court has jurisdiction, the question 


on which the jurisdiction depends is so frivolous as not 


" to need further argument 

\. TL. GARLAND. 

ss. J. BA®. 
, ( “pli | bey Ly tendant 
; ee¢ 


’ BRIERE. 

The reeord in this cause does not of itself give the Court 
the full history of this case. The points attempted to bi 
raised in it are soseattered and disconnected it Was neces- 
sary to print the record in full on this motion, and tt ts 
deemed proper here to file a statement of this case now 


, 


grown old and almost ancient 


This suit was instituted in IS74 and has been tried. on 


the merits. four tim -~in the State Courts. 


First Trial and First Appeal. 


The suit was brought, in April, IS74, in the Distriet 
(‘ourt ot Cralye ston County. Ve Vile, by James c: Wootters 
and W.P. Haves, composing the firm of J.C. Wootters 
XW Co., plaintiils, oUt | \ Darbol ania Jolin ae W oot- 
ters, Composing firmof Duble & Wootters, Cotton actors, 
We.. fi (ialveston rel Julius Iauflman., carrving (}) 
business under the name of Kauffman & Runee, defend- 
ants, to recover one hundred and thirty-five bales of 
eotton, or its Vilitte reisarnititls alleotne thiat they were 
thir owners of] thie CO LTOnL, ania lieved placed if 1) the hands 
of snid) factors for sate i Gailveston, and that the latter. 
without authority of plamtuls, had taken advances on it 
from said lKosautlman. nied I) 1c at livered if to lim. ana 
that lie had shipped it to Liverpool, England, for sale 
there. Dube & Wootters made no det se , Kautlman’s 
defense was that he had receryve doanid shipped the cotton 
with the knowledge and consent o! platntiils, and aceord- 
ing to custom in the usual course of trade. The case 
was tried in June. IST7. and verdict was rendered in 
favor of WKautlman as awainst plarmtiths, and in favor of 
plamtifls against Duble & Wootters for the amount the 
cotton had sold for in Liverpool, less the proved charges 
for freight. &e., the jury stating that the evidenee did not 
enable them to tind the amount for whieh the cotton had 
been sold in Liverpool “Thereupomu judgement was ren- 


dered in favor of WKautlian. “that di ua hence without 


dav.” and the cause was continued for further proceed- 
Ings, as to phuntitls and the defendants, Duble & Woot- 
ters, From this judement the piaintitts appeal d to the 
Supreme Court of “Pexas, and, on) February 11, ISS1, 
that Court dismissed the appeal for want of jurisdietion, 
tidement im the Court below, 


a 


there having been no tina 


Second Trial and Second Appeal. 


While the first appeal was pending, to wit, in January, 
ISSO, the defendant, Julius Kautlinan, died: and after 
the return of the case to the District Court it was there 
continued to make parties, from term to term, until Jan- 
uary 25, ISS4, when the plamtitfs tiled an amended peti- 
tion alleging that the defendant, Julius Kauffman, had 
died 1) January, ISSO), leaving lis whol estite to lis 
widow, Clara outline. ania tliat she havc recerved the 
same, and had given a large portion of it to their son, 
who was also named Julius Kautlman: that they were 
therefore liable for this detinnad cp] ivtnally silt 7 ior to the 
extent of the assets of said decedent so reeerved by them, 
anil making them peartye = «lefendant as being ra thee prs 
session of the estate of the original defendant, Julius 
Kauffman, deceased, Phi arenas df i tition alse all ced 
that said Clara Kautlmnan Was a non-resident of Texas, 
and asked tor service of eitation on her by publication, 
iis provided by the laws of Texas, to wit, article 1255 of 
Revised Civil Statutes of Texas. Citation to her was ae- 
cordingly sstied Navy |. } 384. and was pul lished hoor the 
requisite period 1) ae ee Wspaper tilled The (pera (rlass, 
Which was published only on Sundays. Personal service 
was made on Julius Kauffman, the son of Julius Kauif- 
Prbeadd, deceased. No urther proceedings having eon 
had 1 the CUse, buat it having been continued from term 
to term im the eabitiie, on June ty, ISSO, Clara kK auftt- 
man filed her motion to quash the service on her, for 
causes set out in the motion On June S,TSS5, said mo- 
tion Was sustained by the Court, and inthe same order 
demurrers of Julius Kauffman to plaintiffs’ amended pe- 
tition having been sustained, leave was errant d to plain- 
tiffs to tile a second amended preetilion, and the cause was 
continued On October 5, TSS5 laintifts tiled a second 
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amended petition <ubstantialls like thre cole amended, 


but si ttine itl thy facts more mn detail and also alleging 
that James C. Wootters had by purchase hecome the sole 
owner of the rich t (>) aetion sted oh, and how prosecuted 
iis sole platatill, aid also distilssing suit aus to I. N. 
Duble, who had died mesolyvent. 

On October 13,1885, Clara Kautlman filed her plea to 
the jurisdiction, and at the same time, “reserving all ex- 
ceptions to the rulings of the Court on her plea to the 
jurisdiction,” filed general and Spe ie] exceptions to 
plartith second amended petition, and also several 
pleas —such simultaneous pleadings being in) accord. 
ance with article 1262 of Revised Civil Statutes of Texas. 


(hn the same dav—October 135. 17S8S85—the Court over- 


ruled the plea to the jurisdiction; holding that service of 
citation on her having been quashed, at the last term of 


Court, on her motion, she was held, under the statute 
of this State, to an Appearanee al the next ensuing term: 
and to this ruling she excepted, and her exception was 
noted in the order making the ruling, and thus appears 
in the reeord 

Clara Kautlmans plea to the jurisdiction bemg so 
overruled, the case proceeded to trial on the other Issues 
made by the pleadings: and Clara Kaulfman participated 
actively therein, with Julius Kautlman defending on the 
merits, offering, and objecting to, testimony, and other- 
Wise, as appears by their bills of exceptions to rulings of 
the Court admitting and excluding evidence. as well as 
by other parts of the record. Verdictand judgment were 
rendered October 21, 1885, in favor of Clara Kauffman 
and Julius Kauffman as against plaintiff} and in favor 
of plaintiffias against the remaining defendant, John H. 
Wootters, for S16,199.54. Appeals were taken by plain- 
tiifand by John TL. Wootters. No errors were assigned 


by Clara NKautlman, and no bill of exe ption taken by 
her to the ruling of the Court on her plea to the juris- 


diction, though her exception ice such ruling appeared 
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In the record, as already stated. The only matters, in 
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anv way touching the question of jurisdietion, in the 


record taken to the Supreme Court on this appeal, wer 

Clara Kautfman’s motion to quash service, and the order 
of Court thereon, and her plea to the jurisdiétion and the 
order of the Court thereon, and ler exc ption te sid last 
order as noted therein. In the Supreme Court her counsel 
in his brief presented Di OG Propos Clon re iting to the 
question of jurisdiction (it being the brief of both Julius 
Kauffman and Clara Kautlman), having no allusion 
to said question, but beme devoted to other mutters, as 
wil] appear by referenee to tire report ol the case (se 
Wootters «ef al. v. Kautlman ef a/.. 67 Tex Ltepe., ISS): 
from which it will be observed, that the question of Juris- 
diction Was not suthiet hth presents ito attract the atten- 


tion of the reporter, though the Court did refer to it mn 


the opinion, ly saving, Gli praig iti: “We do not see 
that a failure to have due service of citation made upon 
Mrs. Kauffman would be anv reason tor affirming the 
judgment. By her appearance to quash the service she 
was In Court to the next term forall purposes. Besides, 


it Is shown by thie reeore tTiinb st} rppenred ane filed siti 
ihnswer to the bike rits. Coty Chats sapogn | thie tuddement 


Wills reversed and thie Cilise Pern UL df. 


Third Trial and Third Appeal. 


At the October term, ISS7. of the Distriet Court, the 
Cise Was acvaln tri dl. Uprorl tha “bli pleadings as al the 
last previous trial, except that now the defendant, John 
HH. W oott: - pleaded I) = Lime hare iti bankruptes a the 
United States District Court. Clara Kauffman’s plea to 
the jurisdiction, filed Oetober 15, 1885, being again pre- 
sented by her counsel, the following order—or rather 


eneury —thereon Wiis rads ry tie Court, to wit 


{ . 


“October 28, 1SS7. The defendant's (Clara Kautiman) 
motion to quash <OTVICce Wiis ~ustained by the Court Oli 
June S.1S85. and on October 13, 1885, said Clara Kauff- 
hiahs plea to the jurisdiction was overruled, after hear- 
ing the evidence thereon, to which ruling she excepted.” 


The case then proce eded to trialon the same pleadings 
on the pecan’ of Clara WKautlmian as at the last trial, and 
she, by hey COLLTISE l, activel) participated In the defense 
on the merits, as is shown in the record, by her asking 
Spo elal ehaare ~ to the pury, cna Ly her offering evidence 
to support her plea of res judicata, and otherwise. In 
support of her plea to the jurisdiction, Clara Kauffman 
offered the citation to ler issued Mais 1, ISS4, with sher- 
ffs return thereon, and affidavit of printer showing 


publication to have been made only on Sundays; her 


motion to quash service of June 6, 1SS5, with order of 


Court thereon of June 8, 1885: and her plea to jurtsdic- 
tion of Oetober 13, 1SS5, with ruling of Court thereon 
Cot} the Sane Levy Verdict nied yudeme hi were for defend- 
ants; and plaintiff appealed. The defendants assigned 
no errors, and took no bills of exception, though it ap- 
peared in the record then tuken to the Supreme Court 
that Clara NKautlmans exception to the ruling of the 
Court on her plea to the jurisdiction of October 15, 1885, 
was noted in the order of Court of that date. To this 
exception, however, no reference was made in the Su- 
Prete (Court. The question of jurisdiction Was hot 
referred to in the brief of counsel for Clara Kautfman: 
nor Is any allusion made to it in the opinion of the Court. 

See Wootters ¢. Kautiman & Runge, 73 Texas Rep., 
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The judgment was reversed and the cause remanded, 


March 26, 1SSO 


Fourth Trial and Fourth Appeal. 


At the October Term. 


Cuise Was wean tri 7 thie rt 


ISS!) of 1 


District Court the 


t 
Tretia Ulta 


The pleadings of the plamtil and of the defendant, 
Jolin iI. Wootters. remained it) minered fhe detend- 


ants, Clara hKautlman ill 
filed new pleadings, as fol 


tober 12. ISS. tiled anoth 


1). anid iil thie Srurnye Citi 


and Julius Kautlman. 


former pleadings, filed a; 
] ie 


denial : ania, prrecbard nay poe 


tions bye LWeel) thy Orit 


Duble anid W ootte r=. W bide 


latter Lo Th poth crite three ae 


Julius Kauffman, deeous 
celving anid shipping [ 
pleaded the statutes of 
Kauffman: and, also. 
June, IST7, as ves ) 
manand Julius Kauttin 
presented In connecth 
filed October 12, ISSO, thy 


Kauffman s motion of Jin 


} 


Or) her, with the order of 


] 


Ing sald motion, and her pl 


13. ISSS. and the ruling 
and-«the order of Court 
diction, made October 2S. 
tober 14, ISS®. the Court o 
to jurisdiction of Octobe: 
The case then proceed 
rac by the plea lrnors, 
pating by her counsel in 


the defenses set up int 


her co-defendant. On Oct 


} 4 ‘ ° . 
id Julius Kautlman. however. 
ows: % tir Kautiman on de- 
ito the jurisdiction (Ree., 


Lie same prey ff shi 

substitute for all 

irrer and a general 

d certain transae- 

ind the defendants, 

brie d. authorized the 

riginal defendant, 

; nl Warranted him in re- 

U done: ania, alse, 

in behalf of Julius 

| bervane rit re nedered it) 

fof both Clara Kauff- 

(lara Kautlman. also, 

thi her plea to the turisdietion. 

ipers, to wit: Clara 

ie HO PSs, to quash the service 
| 


it of June S. LSS. sustain. 


“Lletion., filed ¢ letober 


’ 


crf ( ift thereon of same date 


) 
question of Jurts- 


ISS; (Ree. 21 ef seg). On Oc. 


° ' ’ 
rruled Clara NKautfmnan’s plea 
I? ISSO (Ree... 29) 
7 i} ob thie other issues 


Kautiman actively particl- 
suehy ft land Insisting on all 
nes of hie rst lf and 


ber LY, ISs9, verdict and judg- 


ment were rendered for plaintiff against Clara Kauffman 
and Julius Kauffman for $20,185.64 (Ree. 35). Both 
defendants filed a motion for a new trial, Clara Kauffman 
separately, claiming as ground therefor that the Court 
hadno jurisdiction over her,whilesheand her co-defendant 
jomntly assigned various erounds having ho connection 
with the question of jurisdiction, such as rulings of the 
Court im ndmitting nid excluding evidence relating to 
othermatters, Xe. Such motion was overruled October 28, 


ISSY (Ree. 36). Clara Kautfman presented her bill of 


exceptions ice the ruling of the (Court of October 14, 
ISSO on her plea to jurisdiction filed October pA ISS. 


Which was allowed October 50, 1889; and also jointly 


with ler co-defendant a bill of exception to the ruling of 


the Court om therr plea ‘| rex judicata (Ree.. LO). ef seq.) 
Both defendants appeated, ania Ol} January 9), LSoO, as- 
signed errors, Wherein Clara Nautliman separately as- 
signed as error the action: of the Court in respect to the 
matter of jurisdiction over her, and jointly with her co- 
defendant assigned as error the actions and rulings of the 
Court in vartous matters not connected with the question 
of yu iscdiction tee. (iy, et xe J.) 

The Supr me Court of Texas aflirmed the ease as to 
Clara Kautlman, but adjudged a dismissal as to Julius 
Kauffman, which was done (Ree. 71-6), and Clara Kautf- 
man sued out this writ of error 

Many Vers iter <tine questions Cube ul}? and were 
passed on tn this cause, but they are all out of the record 
so faroas this writ of error is concerned, and but one 
question, tf that, is before this Court. The assignment of 
error In asking for the writ of error (Rec., 77) isa meagre 
and obscure presentation of the matter complained of— 
indeed it is so much so this Court could not. under the 
rules of practice, consider it. This question must be 
made to appear distinctly. 

hoster Fed. Pr.. jp G15; Curtis, Juris. U.S Courts. 


‘s/ het. Spear hed. dud. ONS, and CWUNRER cited. 
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The question presented must have been passed On) by 
the Court below in the Very case appealed from, or mm 
which the writ of error Is sought lt niust have formed 
ah part of the matter, at least, adjudicated ly the Court 
below in the case asked to be reversed. 

Detroit, ete. v. Guthvad, 114 US, Tt. 

Freeman v. Nichol, 8 Wall. hy 

Forney Vv. Towle, 1 Black, 250 

Christ Church v. County. ete... 20 Tlow.. 26. and cases 
cited, 

Here the Court below passed he judgment properly 
speaking upon this alleged question. It said merely 
“that the Court had acquired jurisdiction as to her(Clara 
Kauffman), was held in a former appeal.” The Court 
then adjudicated nothing about it, but took the opinion 
and judgment of the Court on a former appeal which ts not 
here in question at all. From the judgment of the State 
Supreme Court settling this question of jurisdiction there 
Is no appeal, or contest here of anv kid. In porne of 
law and of fact, then, there is no adjudication of this (ues- 
tion in this case; therefore, there is no question upon it 
properly before this Court. 

This matter, it would seem then, should be concluded 
right here. But if the Court should think its duty to be 
to search the record and tind out the Federal question 
attempted to be raised, and that it was passed on in the 
judgment and opinion of the Court in the proceeding 
brought here by this writ of error, then let us see just 
what it Is. 

The point is set forth several times in the record 


ae 


here (Ree.., b{)). but possibly it is more fully stated n the 
assignment of errors in the Distriet Court of Texas, on 
taking an appe! to the Supre me Court of the State, 
January 9 1890 (Ree., 68), and is as follows 
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VI. That the Court erred in its order made on the 13th of 
October, ISS5, as follou ss “And the plea as to service hy pub- 
lication on the defendant, Mis. Clara Kaufiman, mas acted 
uw pon at the last term of Court, and thre N¢ reice, on motion of 
her alforney, ‘eats quashed, (tis thie publication ieas made Oi 
hows CrOnseCCuUnL Ne Sundays , and TT ALALLe thre defe ndant renweUS hie i 
said ple ato the puresdiction, and claims she is jot subject ly 
this jurisdiction af thie (Court, i that Mo othe Pr seri ee than said 
publication was Ever nade Oi hie ie and it Le ing thie Opinion of 
the Court that said service having on her motion been quashed 
at thre last fi rit, shi 18 wou hi virtue of thi spirul Di thr statute 
legally in Court at thre present fern, thie Sate US if there 
had heen jt rsonal N¢ reece (iil her. and fo this ruling she (I- 
cops.” And the Court erred in its judgment entered on the 
L 4th of Octoher. ISSY, ie Owe rruling defe ndant Clara Kauff- 
mans plea to the jurisdiction of the fourt filed Octobe yr &g, 
ISSO. as the pleading and te stimony in the cause shows that 
said Clara Kaufiman long before, at the time, and since the 
institution of this suit, until the said trial oF said cause on 
the 14th of Oetloln ry, ISSY9. was a non-reside nt of thre State of 
Texas, and was a resident of thie Ln pire of Crermany : that 
shi wever TT (live l jr rsonally wor rece ve d S¢ rece of citation, 
or authorized ny on lo receive service for hie Pr, nor did she 
wave Scr ire af citation or authorize (nt (hide fn marae Né rvice 
of citation or notice of th institution of thas suit for hie ’, nor 
did she authorize (ny } rSsol iD appear for her. except lo 
object specially to thie jurisdiction af thi is Court, (Is is shown 
by thre record i the cause, and thet thre (Court erred wn CUSStliit- 
ing purisdiction of thie Case over hie i ji rsa, who, through hie r 
attorneys, Mts prote sting agaist thre Cwourt s SO tuking JUris- 
diction. and thet thee send Sele ral rulings of thie (oust (live an 
violation of thre Constitution of thi, United Slates, said JUris- 
diction bre iny assiied and fork iid ithout © Lane proce NN of lau 
and di violation of the Lev of the land. WO Ne price hy ind ide 
On her pe rsonally or othe rel ise, and MO voluntary Lp pn rane 


Lye ing nade bi hie i" TT said suil. 


lg 


_ 


See 


“IVE, Chis. too. was A case Construll 


1] 


If any question could satel be said to rest entirely on 
Texas law, as construed and administered by its courts, 
this one could. It is nothing but a dispute about a law 
of Texas, in no manner touched or affected by anv law, 
treaty, or any act under any authority ot the lL nited 
States; and this identical question, in this verv suit, has 
been determined now several times by the Supreme Court 
of ‘Texas and the District Court of Galveston County in 
which this cause originated. 

Upon the general feature of the contest, we need vo ho 
further than Witehell vy. Clark, 710 U.S, G8, where this 
language Is used: “ The plea is made ina State court, 
and sets up a defense under the State law, and however 
much the party may be averieved yy that courts dlecis- 
lOn, he, in threat poli a. sects Upp an munity under a state 
law, and het under the law (>| thas United States : of such 
matters this Court has HO JU pachicthio 

further.” 


a and si’ consid yy if iit 


See, also— 
Grranby Vv. Clark, leg UN, fas 
Beatty Y. fh}. nflow. BA if) 


lnion Rant V ha msas Caf - / a) ib. Z A} 


For all Varieti < of Casos COMmMMnMeY under thiis pPropost- 
tion, sece— 


Dauforth’s Digest, U.S. Sup. Ct.. 471-6 


but, as coming more directly, 1f possible, to the point 


here. a Sugg wa Thornton. Be [ aes ef SOU. ad Case 


from Texas, Involving the construction of its Process act. 


Still more, as rea hing lhevery re spect, the ve ry prornne 


here attempted to lx made.the reeent decision of this Court 
in borl ve The Stat ot T. rit, No IY a 


cided by Mr. Justice Brewer, November 3, 1890, is conelu- 


f fhig prrese vil lerm. de - 


vy the process act of 


Texas; and theetlect of pleading tothe jurisdiction, motion 


iz 


ly quash service, and in fact all that we have here, came 
up in that case, and the ruling is mn fall accord with what 
the courts (Supreme and District) of Texas have hereto- 
fore beaseede in) this ens anid th) il is. thaset under the process 
act of that State \Ir- (‘lara Kauttin nis in the CoOuUTTL as 
fully and completely as if she lad been served with pro- 
cess personally. The innovation upon generally recog- 
nized rule : 1) this rey te Ly\ the State of Texas. noticed 
by the Court in the York case, is but a step in reforma- 
tion that is beine followed in other States, and one which 
the Federal courts have pretty generally recognized, Mrs. 
Kauffman should have come in or statd out. She came 


wr ia the rule in Texas. and that ends 1t. If 


1 acecordin 
she had staid out, and this service was of no validity, if 
is clearly pointed out in the York case, how she could 
have been relieved, but certainly net in this method, for 
she appeared in the suit, according to the rule of law in 


Texas, and that satistied the doctrine of Pennoyer ve Neff. 


? 


Ye) {j >... i 14. if Like cpu “Pron Were a open one here 

The history of this case clearty settles there is no Fed- 
ero! question here, and it settles more than that: if 
such a question was here, the claim that the serviee of 
the process or thi notice to \lr- iN tuflman is not da 
process of law is frivolous. ° The State lias full power 
over remedies and procedure in its own courts, and can 
make any order it pleases In respect thereto, provided 
that substance of rreht is secured without unreasonable 
burden to parties and litiennts boy \ Ti (PN, Sele, An- 
fona Vv. (si enho eed [ S. s69 Pea mouer VN. \, if. SD), 


Phe process her aly \l rs nN uftman her day hn court, ~) 
rr Acad , ] : } _ 
Colnplietery: that she Knew Wt, aeted on It, Ih emMploving 
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for one-half of the average human lifetime. and now ut 


this late LAY, Vears, too, aiter this one question Wis de- 
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termined in the Supreme Court of Texas, previous to thi 


deeclsion PLGOW Letras tl) = ( 13ae hye lleesTl th) 


ons the validity 

, | 0 : j j } 

Ol those procecailhyes sire o) | | Piet} pp po pati, for bee 
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heard, and she has hb mn nenurad LETELOOST. Upon ill the 


questions arising n this aved s mel al uelit 
to be heard Tied Trpenye 


There ean then be no F ‘uestion here: but it 
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WHEELING & BELMONT BRIDGE CO. 


a West VirGIniaA, Jo wit: 


VS. WHEELING BRIDGE Co. 


} “. . 7 , — ': ' P > 
Pleas and proceedings in the supreme court of appeals on the 13th 
dav ol! Septem r, ISO 

be it remembered that heretofo ) wit, at a supreme court of 
appeals held in Charlestown, in J: son county, on the oth day of 
September, 1890, the following order was entered : 


THe WHEELING Brivge Co., Plaintiff! below, Defendant in Error, ) 
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Transcript of Record. 


Supreme Court of Appeals of West Virginia, Wheeling. 
THe WHEELING Bripce Company, Plaintiff Below, Defendant in ) 
Error, ) 
against ? 
THe WaHeetinc ann Betmonr Bripcge Company, Defendant 
Below, Plaintiffin Error. 


l'rom the circuit court of Ohio county. 


Judges: Hon. A. C. Snyder, president; Hon. Henry Brannon, 
Hon. J. W. English, Ilon. D. B. Lucas ; O. S. Long, clerk. 
bn | =» 
v Supreme Court of Appeals of West Virginia, Wheeling. 
THe WHeecina BripGe Company 


Ss 


Tue WHEELING AND Betmont BripGe Company. J 
Petition. 


To the honorable judges of the said court: 

Your petitioner, The Wheeling & Belmont Bridge Company, re- 
spectfully shows that on the Sth day of February, in the year 1S90, 
proceedings were begun against your petitioner in the cireuit court 
of Ohio COUnLY by the Wheeling Dridge Company, Wha reiu such 
action was taken by the court that afterwards, to wit, on the 16th 
day of April, in the year 1590, a judgment, final in its nature, was 


entered by the said circuit court against vou |) loner as- 
‘| certaining the right of the said Wheeling Bridge Company 


to take from your petitions r certain land in the sald Proc ed- 
Ings particularly deseribed and appomting COMM Issiohners lo ascer- 
tain what the said Wheeling Bridge Company should pay for the 
value of the said land and damages to the residue of the tract from 
which it was to be taken. <A transcript of the record in the case is 
herewith presented. 

The case is briefly as follows: For some forty vears your petitioner 
has maintained a bridge for the use of the public across the Ohio 
river at the city of Wheeling, springing from the eastern shore of 
the river and extending to the shore of what is known as “ Wheel- 
ing’ or® Zane’s” Island. The petitioner was created a corporation 
by certain publie acts of the Virginia Legislature, whieh also gave 
it certain rights with reference to the bull ling and matntenanes of 
its bridge and the acquisition of the ferry rights then existing. Jor 
many years before that time a publie ferry had been maintained 
substantially in the location occupied by the bridge of your peti- 
tioner, and it was in full operation at the time when the various acts 
which together make up your petitioner’s charter were passed by the 
Virginia Legislature. At the time of the passage of these acts also 
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the owner of the ferry had, under the law, the exclusive privilege of 
transporting persons and property across the river within a half mile 
of his ferry seat. The Legislature in chartering the petitioner in- 
cluded in one of the acts which constitute the charter the right to 
the petitioner to acquire and hold these erry rights and privileges— 
lish, but to hold them. On the faith of this 
legislative declaration your petitioner purchased these ferry rights 
from their owners,and at a large outlav of money erected 
and has since maintained its brida The Wheeling Bridge Com- 
pany, which was recently incorporated under the general laws of 
the State having, as if claims, submitted its plans to the Secre- 
tary of War and having met with no objection from that 
source, designs to erect and maintain a bridge for the use of 
n the transport ition of persons and property across 
the Ohio river, and has selected for the site of its bridge 

» a position within a few hundred feet of vour petition- 
e and much within the half mile alrea ly referred to. 

So near, indeed, is the new bridge to be, in accordance with the 


— 

es 

oa 
-——— 
ne 


plans of the Wheeling Bridge Company, that that company has 
found it desirable to use for the western or island end of its bridge 


a paree!l of land, twenty-five feet in width, which belongs to your 
petitioner and which vour petitioner has for many years used in the 
) | This strip of twenty-five 
feet which is proposed to be taken is to be tmeasured, aceording to 
the application for condemnation, from the north line of Ohio street, 
and in the course of the controversy it became a disp ited question 
where the north line of Ohio street really and properly is, there 
pelng aa lerene iy the toeation of it of three feet and six inches— 
the applicant placing it three feet and six inches farther south than 
your petitioner sought to have it locat Your petitioner has for 
I 


‘? 


nany vears had a stone pier, to which was attached certain guys or 


cables mor the purpose of stea I ney Its OF lve, which isa SUSpension 
brio To strengthen this pier and to prevent the water from 
washing the earth away from it vour petitioner had riprapped the 


’ _ ' . ' ~, | es} : t * 
southern corner and side: If your p ioners location of the north 
line of Ohio street Is the correct location, this strip twenty-five feet 
in width whigh is sought to ondemned would inelude about six 


Inches of the masonry of this guy plier and some ten feet of the rip- 
rapping. If the location contended for by the applicant be the 
eo) rect one, then the twentv-five-foot strip sought to be condemned 
escapes the masonry of t cny pier, but includes about seven feet 
of your petitioner’s riprapping—that is, seven feet longitudinally, 
measuring In a straight line Irom the plier to the nearest point on 
he street line andextending east and westinthemannershownon the 
plat (Exhibit *B” with C. C. Smith’s evidenee). In addition tothe 
Oc Ipation fa part of the strip by its guy plter or riprapping, your 


petitioner had also for vears made use of this land as a place on 
which to pile the lumber necessarily used by it In keeping its bridge 


‘3 By the tender of pleas Nes. 5, 6, and 7 your petitioner 
o] the questions whether under the law your 
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petitioner was nol entitled lo be protected from having another 
bridge located so near itsown as materially to interfere with its tolls, 


and whether it was not also entitled, under the provisi mn of the 


Constitution of the United States protecting contracts from viola- 
tion, to he protects d ae thy rf KC! sive Cll] \ ment ot the richt within 
half a mile of its bridge either way to transport persons and prop- 
erty, there having been in the acts of the Legislature constituting 


your petitioners chartel and reterring to the exclusive privileges 
. as al , . 

then vested by law in the owners of ferries a clearly detined con- 

tract he weell the Le rislature and your petitioner that voul petitioner 


! 


should have as a part of its charter the exclusive privilege which 
was then vested in the ferry owner 

Having passed upon these questions and decided them adversely 
to your petitioner, the succeeding portionsof the controversy mainly 
turned on the right of your petitioner to retain the land in question 
on account of the natu | 

Your petitioner is advised and shows that the said judgment ren- 
dered by the said circuit court was erroneous in the following par- 
ticulars and because of the following reasons 


’ ‘| . Bs is . ee &- I 
l. Becanse the said CIireu! Oulrbcerred Ih repecting VOur pervllioners 
] . ] " ] a oe . ] . ’ ] | ] ; So 
pleas nuthoered ive, SIX, ANU sSseveb and eacil O PibCtil 
> } , } set } — - 
yA Because thr Said clreult courterred in admitting and exciuding 
ecertain testimonv in th ( Is Or | trial of Lobe Cause agalnstl 
. ° I , " " . . ° . 
your petitioners obyections, iS set TO b 1hk UF) ii OF CXCCHPLIONS 
~ i 
‘> > : j . : . ; ’ ; _ 
>. Because Lhe ola i i Li ‘ Pua Vi] ‘ ee ~ ’ bis? »| ,' ae ¥ « if the 


instanee of the Wheeling Bridge Company, thy struction which It 


ay 
gave, and 1n relusing to give, your petitioners Instanee, seven In- 


_ 2 oe See i ' } oer 1 
structions whieh vour p LS in ithe court »7iVe, as sel forth 
In the said’b yt tions 
7 | |} ,7? ry i ’ tae hei ’ ] , ts% ‘* ' . 
‘ prt aca ‘ ( i ( PLaa a | t ‘ iti it aril i) '¢e- 
. ’ , 
quire the 1urv to answer In W1 ne certain questions sel forth 
. } ,} ' 
in the bill of exceptions 
_ » 4 1 . ’ j ’ : . 
®. Beeause the said eireu court erred in overruling your pet 
tioners motion for a new t Oi Lhe issue in “use 
> » | ‘ } ; 4 — - + , | . 
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said land was not necessary for the enjoyment of the franchise of 
your petitioner 


Q Beeause the said cireuit ce eeemes oT meme anren wee ae ae pe 
ae i > | if ‘ i i j ii : i ‘ Sereie ii Liye’ ¢ } li lhisslOl)- 
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ers to ascertain what wi ea pyust Compensation to vour petilionel 
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10. Beeause the said cireu COUPT erred 1 cononing the sara com- 
> sen . | . oe } ' ' ' 
missioners to the ascertainment of the ynpensation for the land 

S| , . 
proposed to be taken and gave them no authoritv or direction to 
. | , ’ - 1 ad 
» bd ‘7 { ’ ° sf ' ee see ; 
aseertain the damages to the residue ol i tract Trom Which this 


strip is proposed to be taken. When it is understood that the de- 


In My Opinion it Is pr 
Ohio county complained of in the 
viewed by Lie 
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fendant’s bridge is upon this residue the radical nature of this error 
will be the more apparent. 

11. Beeause the said judgment is i 
formal, and erroneous. 

Your petitioner ther fore prays that 
sedeas nav be awarded by tlhits « to the said judgment, and that 
the said jadgment may be reversed and annulled. 

And your petitioner will ever pray, &e 
1. J. CLARK AND 
HENRY M. RUSSELL, 


Attorneys for Petitioner. 


Tr re Spects uncertain, In- 


a writ of error and super- 


; ry yet 
our 


8 |, Henry M. Russell, an attorney practicing in the supreme 
court of appeals of the State of West Virginia, do certify that 
in] | Oper th) it the decision of the cireult court of 


ye 
foregoing petition should be re- 
Suld supreme court oF ap 
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ke effect upon the petitioner or some one 

r it entering into bond, with good security, before the clerk of 

‘ount in the penaitVv o1 $1,000.00, conditioned as required 
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irt of Appeals of West Virginia. 
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Bridge Company for a certain parcel of land in the said city of 
Wheeling, Ohio county, West Virginia, proposed to be taken for the 
purposes of said Wheeling Bridge Company. It is thereupon or- 
dered that notice be served upon said Wheeling and Belmont Bridge 
Company that said petition will be heard at a special term of this 
courton the 2Ist day of lebruary, IS9U0, or as soon thereafter as 
possible. Such hearing is now set for the 2 Ist day of lebruary, 
1890, in part 2 of this court, to which this matter Is now trans- 
ferred. 
P tition. 


To the honorable judges of the circuit court for Ohio county, West 
Virginia: 

Petition of the Wheeling Bridge Company for the condemnation of 
land belonging to the Wheeling and Belmont Bridge Company. 


The Wheeling Bridge Company, a corporation under the 

10 laws of the State of West Virginia, respectfully represents 
that it is a corporation created and existing under the laws 

of the State of West Virginia for a work of internal Iimprovement— 
that is to Say, for the PUPpPose of Constructing and maintaining il 
bridge across the Ohio river, and with authority and right to con- 
struct a bridge from a point on the east side of the main channel 
of the Ohio river, north of the public landing, in the city of Wheel- 
ing, to a point on Wheeling Island, in said city, nearly opposite such 
first-mentioned point. The bridge so to be constructed by your 
petitioner is to be ‘or public use. In order to construct said bridge 
and the approaches thereto it 1s necessary to build the same over 
and take a certain parcel of land bel neing to the said W ‘ier ling 
and Belmont Bridge Company, which parcel of land les on Wheel- 
ing Island,in the city of Wheeling, Ohio county, West Virginia. 
The parcel of land proposed to he taken by your petitions rior the 
purpose of building its said bridge and the approaches thereto is 
fully described on the plat herewith filed, marked “ plat,” and 
prayed Lo be considered as a part of this petition. The sitll }) irce| 


is more particularly bounded and deseribed as follows: Beginning 
at the northeast corner of Olio and South Front streets, on Wheel- 
jag Island, in the said eity of Wheeling, thence northward!y with 


the said line of South Front street tweuty-tive feet; thence easterly 
parallel with Oho street ab ul three hundred Al | [Wenty-six feet 
to low-water mark inthe bed of the Ohioriver: thence southwardly 
with the low-water mark in the bed of the said river to the north 
line of Ohio street extended eastwardly; thence westwardly with 
said extended line of Olio street about three hundred and twenty- 
six feet to the beginning corner. The said pareel of land e tains 
about thirty perches. 

Your petitioner avers that there is no lien or charge upon the 
parcel of land above described. 

Your petitioner avers that its president and directors cannot agree 


Ct 
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WHEELING 


~ 
i 


BRIDGE CO, 


with the said Wheeling and Belmont Bridge Company on the 
L1 terms of purchase of said land, which is wanted as aforesaid 


for the purposes of your petitioner, 


+} 


has made an effort to come to an tihhit 


’ , 
those entitied thereto. 


. 


although your petitioner 
agreement therefor with 


, ¥ 
. ioe 


Your petitioner avers that it intends to use and appropriate the 
t 


a renal - altar at far 
parce! i land AiOresal | fol 


le T) rp iat? of constructing and main- 


taining the said bridge and the approaches thereto, and that said 


Cssul 


parcel of land is ne 
Your petit 
to the said Wheeling 


se 


this application, and that the same will be 


1Sow) 


Your petitioner furthy 
pointed bv this court to: 


to the said Wheeling an 
of land iia 
tioner for | 
Your petit 
the premises to conform 
petition: | 
above-described parcel of 
vested in your petitions 
Your petitioner also 
court may st 


And at an 
of Olio. at the e 
ruaryv, LS. 
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| his day Cuaithit 


herelmbelore dese 


loner prays t 


vy for such 
loner prays this 
and Belmont Bridge 


. ' | . as 
roi tie compensiatl 
: 


purposes. 
court that notice be given 
Company of the filing of 
heard ov February 2lst, 


} b, | 
nonoravie 


commissioners may be ap- 
‘ertain what will be a just compensation 
elmont Bridge Company for the parcel 


i to be taken by your peti- 


; a 
ib SUCH OLNE!I proces aiugs nay be had 1h) 
| tupon the payment by your 
rtained the title of the 


(oti mi) i) t bi “pmcrs 


land so proposed to be taken may be fully 


ISAS 


4, : 
TIL to oralii 


as the 


W. P. HUBBARD, 


f omp tri, tlie DP. fitione y. 


ari eh t) 
vit, ata t court held for the county 
if said coun on the 2lst day of Feb- 


—? 
~~ 
o~ 
- 
— 


‘OMPANY } 


wwp Betmontr BripGe Company. } 
for appropriation of lands. 


Company as 


12 the \\ NeCeciiig ane OM pany, hy their re- 
spective atlornevs, aba, ll appedt i tibat due n tice of thie 
; . h 

hearing of the petition afores ne civen to the Wheeling and 
. | 

Belmont bridge Company, cibls tia r is«ddocKketed. Lhe said Wheel- 

. . . . ‘ . ’ . : } | 

brige aha L} eee aesen bridge ¢ peaa pa i j; seven piedas li writing, 

to euch of which the petitioner objected on the ground that it Is in- 

r> 
suflicient In law, and theargument of said objections Is set for Mon- 


day, February 24, 1500 
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Notice. 


To the Wheeling and Belmont Bridge Company : 


You will take notice thatthe Wheeling Bridge Company. a cor- 
poration under the laws of the State of West Virginia, has filed its 
petition in the cireuit court, part 1, of Ohio county, West Virginia, 
applying for the appointment of cornmissioners to ascertain a fust 
compensation to you as the owner in fee of the following-deseribed 
real estate Propose d to be taken by said }) ‘titioner for the construc- 
tion of bridge across the east channel of the Ohio river and of the 
approaches to such bridge, In the city of Wheeling, Ohio county, 
West Virginia—that is to say, a parcel of land bounded and de- 
scribed as follows: Beginning at the northeast corner of Ohio and 
South Front streets, on Wheeling Island, in the said city of Wheel- 
Ing, thence northwardly with the east line of South Front street 
twenty-five feet; thence eastwardly parallel with Ohio street about 
three hundred and twenty-six feet to low-water mark in the bed of 
the Ohio river; thence southwardly with the low-water mark in the 
bed of said river to the north line of Ohio street extended eastwardly ; 
thence westwardly with said extended line and with the north line 
of Ohio street about three hundred and twenty-six feet to the be- 
ginning corner. ‘The said pareel of land contains about thirty 
perches. A potent showing thie land proposed Lo be taken Is filed with 
the petition and marked “* plat.” 

You will further take notice that the said petition has been trans- 

ferred to part 2 of said court, and that said court, part 
13 2, will be asked to hear said petition and appoint said com- 
missioners on Friday, February 21, 1890, 
THE WHEELING BRIDGE COMPANY, 
By W. P. HUBBARD, Its Att'y. 


Wheeling, W. Va., February 10, 1890. 


iN/ig refi 2 I, furn.} 


J. N. Vanee, the president of the Wheeling & Belmont Bridge 
Company, the within-named defendant, being absent from the 
county of Ohio, | served the within notice upon the said Wheeling 
and Belmont Bridge Company by delivering a copy of the said 
notice, this LOth day of February, 1890, to Joseph Lawson, the person 
appointed pursuant to law to accept service of process for said Wheel- 
ing and Belmont Bridge Company, the said Joseph Lawson being 
also the secretary of said company. 

HERMAN BENTZ, D. S., 
lor LEWIS STEENROD, S., 0. C. 


And at another day, to wit, at a cireuit court held for the county 
of Ohio, at the court-house of said county, on the Ist day of March, 
1890: 


we] 


THE WHEELING BRIDGE CO. 


THe WHEELING BripGe CoMPANY l 
is. 


THe WHEELING AND Betmont BRIDGE Compaxy. | 
Petition for condemnation of land. 


This day. came again the parties, by their attorneys, and the ob- 
jections heretofore made by the plaintiff to each of the seven pleas 
In writing tendered by the defendant having been argued by counsel 
ata former day of the term, the court, being fully advised of its 
opinion, doth overrule the objections to said pleas numbered one, 
two, three, and four, and doth sustain the ob ctions to pleas num- 
bered five, six, and seven, and doth reject the three pleas last men- 
tioned : to which ruling of the court with reference to the three last- 
named pleas and each of them the defendant excepted, and on its 
motion the said three pleas numbered tive, six, and seven are made 
parts of the record herein and identified by the signature of the 
clerk of this court; and the petitioner r plies generally to each of 

said pleas numbered one, two, three, and four, which are now 
14 filed, and issue is joined thereon, the trial of which issue is 

set for a special term hereafter to be called. To so much of 
this order as directs a trial at a spect il term the defendant objects 
and excepts. 


In the Cireuit Court o! Ohio County, gs: 


WHEELING BripGe COMPANY 

i a 

Tue WuHeetinc AND Be_tmont Bripce Company. } 
Proceeding to condemn land. 


ee 


Suir cald def ndant iO] role i savs that thie said parcel of land in 


} - 93 Oseur ee 7“ ns 1 js 

tne said petition mentioned and sough tO be condemner Is not 
’ 

necessary ior thr purpose of maintaining the bridge of the said pe- 

titioner or the approaches thereto, and of this it puts itself upon the 


a | ) ‘ | . . .* ‘% ] . 
country. Wherefore the said defendant prays judgment whether 
the said petitioner ought to have or maintain the said proceeding 


& « 
AP ALLISt it 


Hi. M. RUSSELL anpb 
A. J. CLARKE, 
Alt'ys for Defendant. 


In the Circuit Court of Ohio County, ss: 


WHEELING BripGe COMPANY 


THk WHEELING AND Be_Mont BRIDGE Company. | 
Proceedings to condemn land. 


The said defendant, for further plea, says that it Is a corporation 
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. 
organized under a charter granted by the State of Virginia for the 
purpose of authorizing the defendant to ereet a bridge across the 
Ohio river at or near the town of Wheeling, and that, in pursuance 
of said charter and the powers and authorities from tite to lime 
granted and confiemed by the Legislature of said State, the said de- 
fendant erected and has for years maintained for publie use, in con- 
sideration of the tolls lawfully exacted by said defendant, a wire 
suspension bridge extending from the eastern shore of the said 
river at Tenth street, in the said town or city of Wheeling, to the 

eastern shore of Zane’s or Wheeling Island, at Virginia street i 
ld on said island, and that the said parcel of land mentioned in 

the sal | petilion fill ‘ yucriit LO be @ rt) lemon Ls aforesaid, 
and the whole of the said parcel, was at and before the time of 
the commencement of the present proceeding and still is held and 
owned by the said defendant for use in maintaining its said bridge, 
and for no other purpose whatever; and the defendant says that the 
whole of the said parcel of land is necessary to the proper exercise 
of the franchise of the defendant: and this the said defendant is 
ready LO verily. Wherefore the said defendant prays judgment 
whether said petitioner ought to have or maiutain the said proceed- 
Ing agaist it. 

Ht. M. RUSSELL anpb 
A. J. CLARKE, 
Alt’ ys for Defendant. 
— 


Plea No. 5 4 
In the Cireuit Court of Ohio County, ss: 


WHEELING BripGge CoMPANY ) 
iis 


‘ a 
THe WHEELING AND Be_tMont BripGe Company. J 
Proceeding to condemn land. 


The said defendant, for further plea, says that it is a corporation 
organized under a charter granted by the State of Virginia for the 
purpose of authorizing the defendant to erect a bridge across the 
Ohio river at or near the town of W heeling, and that, in pursuance 
of the said charter and the powers and authorities from time to | 
time granted and confirmed by the Legislature of said State, the ~~ 
sald defendant erected and has for many years maintained for pub- 
lic use, in consideration of the tolls lawfully exacted by said de- 
fendant, a Wire suspension bridge extending from the eastern shore 
of the said river at Tenth street, in the said town or city of Wheel- 
ing, to the eastern shore of Zane’s or Wheeling Island, at Virginia 
street on said island; and the said defendant says that in order to 
the proper support and maintenance of its said bridge it is neces- 
sary that the defendant shall have, and the said defendant at and 

before the beginning of this;proceeding had and still has, 
16 upon the said parcel of land in the said petition mentioned 
and sought to be condemned a large and heavy structure of 


} 
and soneht to be condemner 


Inasonry surrounded and support 


THE WHEELING BRIDGE CO. ll 


stone masonry surrounded and supported by large stones, which 
structure is called a “guy pier,” and was and is used as an anchor 
or place to fasten certain “ guys” or wire cables extending from the 
said pier to the said defendant's bridge, at the side thereof, to stay or 
steady the said bridge; and the said defendant says that the whole 


— 


and every part of the svid guy pier and of the said stone supports 
are, and were when this proceeding was begun, used by the said 
defendant for the purpose of maintaining its said bridge, and for 
no other purpose, and that the whole and every part thereof are 


hecessarv to the proper exercise of the franchise of the said defend- 
ant; and so the said defendant savs that the said parcel of land 
deseribed in the said petition and sought to be condemned is neces- 
surv to the proper exercise of the franchise of the defendant; and 
this the said defendant is ready to verifv. Wherefore the said de- 
fendant pravs judgment whetier the said petitioner ought to have 
or maintain the said proceeding against it 
Ht. M. RUSSELL anpb 
A. J. CLARKE, 

Attys for Defendant. 


Plea No. 4 
In the Cireuit Court of Ohio County, ss: 


WHEELING BRIDGE CoMPANY 


Toe Wueetixe anp Betmont Bripce Company. } 
Proceeding to condemn land. — 


at it is Aa corporation 
rranted by the State of Virginia for the 

purpose of authorizing the defendant to erecta bridge across the 
; ) he town of Wheeling, and that, in pursuance 

le powers and authorities from time to 
Lime eranted and contirien: by Lie Legisiature of said State, the 
Sula defendant ere eted and has for many years Maintained for pub- 
lic use, in consideration of the tolls lawfully exacted by said 
17 defendant, a wire suspension bridge extending from the 
id river at fenth street. in the said 
town or city of Wheeling, to the eastern shore of Zane’s or Wheeling 
1 at Vireinia street on suid island And the said defendant 


; 
— 


eastern shore of the s; 


1, 
hatin order tothe proper support and Maintenance of its said 
: ; > 


' : j ' } 1] | . ’ . : 
e if 18 necessary that the defendant shail Dbave, ana the said 


, } | j . steutene : | . acaet ‘ ‘ 
defendant at and before the beginning of this proceeding had and 


’ 


still has, upon the said pares sf land in the said petition mentioned 


t a iarge and heavy structure of stone 


bv large stones, which structure 


1s called a «guy poi a and was and is used as an anchor or pace to 


} 


_~ 


fasten certalh — cuvs | or wire eables extending from the said pier to 
the sald de 
sald bri F 


+ 
’ 


t's bridge, at th side thereof, to stay or steady the 
re. And the said defendant says that the whole and every 


~— 


c*hhe 
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part of the said guy pier and of the said stone supports are and were 
when the proceeding was begun used by the said defendant for the 
purpose of maintaining its said bridge, and for no other purpose, and 
that the whole and every part thereof are necessary lo the proper e@xX- 
ercise of this franchise of the said defendant. And the said defendant 
says that the said “guy pier” and the said stone supports surrounding 
the same are placed Upon anid OCCUDYV a portion of the parcel of land 
in the petition mentioned and sought to be condemned—that bs to 
say,a strip thereof ten feet in width and about thirty feet in length, 
situated in the northern side of the said parcel, and beginning about 
two hundred feet east of South Front street, and running eastwardly 
adjoining the north boundary of the said parcel. And the said 
defendant says tnat the said portion of the said parcel sought to be 
condemned, which is so occupied by the said pier and the said sup- 
ports, is Necessary Lo the proper eXercelse of the franchise of the 
defendant. And this the said defendant is ready LO verify. Wherefore 
the said defendant prays judgment whether the petitioner ought to 

bave or maintain the said proceeding against it so far as the 
18 same relates to the said portion of the said strip so eecupied 

as aforesaid by the said pier and the said support. 

H. M. RUSSELL anb 
A. J. CLARKE, 
Attys for D fendant. 


Plea No. a9 
In the Cireuit Court of Olio County, $3: 


WHEELING BripGe Company 
vs. < 
THe WHEELING AND Betmont BripGe ComMPANY. j 


Proce ding to condemn land. 


* 


The said defendant, for further plea, says that it is a corporation 
organized under a charter granted by the State of Virginia for the 
purpose of authorizing the defendant to ereet a bridge across the 
Ohio river at or near the town of Wheeling, and that, in pursuance 
of said charter and the powers and authorities from time to time 
granted and confirmed by the said Legislature of said State, the said 
defendant erected and has for many vears maintained for public use, in 
consideration of the tolls lawfully exacted by the said defendant,a wire 
suspension bridge extending from the eastern shore of the said river 
at ‘Tenth street, in the said town or city of Wheeling, to the eastern 
shore of Zane’s or Wheeling Island, at Virginia street on said island, 
And the said defendant savs that by the aets of the said Legislature 
the said defendant was empowered to purchase, acquire, and hold all 
ferry rights and privileges between Zane’s Island and the main 
Virginia shore at the city of Wheeling. And the said defendant 
says that in the vear 1847 there was and for many years had been, 
atthe city of Wheeling, between Zaine’s Island and the main Virginia 
shore, a ferry duly and lawfully maintained and owned by Henry 
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Moore, trustee, Daniel Zane, and Daniel C. List, trustee, together with 
the rights and privileges by law incident thereto, and that on the 
20th dav of September, in the year 1547, the said defendant, under 
the authority aforesaid, aequired by purchase and conveyance from 
the said Henry Moore, trustee, Daniel Zane, and Daniel C. List, 

trustee, the said fe rey ali l the said rights and privileges, and 
19 that the said defendant has since owned and enjoved the 

same. And the said defendant says that its said toll bridge 
Was erected and has since been malt tained substantially in the lo- 
cation of said ferry, and that the said defendant, by maintaining its 
said bridge for the use of the public as aforesaid and otherwise has 
maintained in full force and vigor the rights and privileges apper- 
taining to the said ferry as aforesaid \nd the said defendant says 
that at the time when it acquired the said ferrv and the said rights 
and privileges as aforesaid on of the riohts, franchises, and priv- 
illeges incident to the said ferrv and the ownership thereof was the 
exclusive right to Lrahisport DeCPsOns, anim ils, and ve hicles AUCrOSS 
the said Ohio rive r within the limits of one-half mile of said erry, 
and threat the said defendant aequire i the said last-mentioned right, 
franchise, ani privil FOS by menins olthes uid Conveyance from the 
said Henry Moore, trustee, and has since owned and still owns the 
the same. And the.said defendant says that the said bri lve so pro- 
posed to be built by the petitioner, as In the satd petition set forth, 
Is intended by the petitioner to be located, and the whole of the said 
parcel of land in the pe tition mentioned and proposed to be Col- 
demned is situated, within a half mile of the location of the said 
ferry and of the loeation of the said defendant’s bri lve: and the said 
defendant Ssavs that thes iid bridge ‘SO proposed io be butt by Lhe said 
petitioner as aforesaid is intended by the petitioner to be a bridge 
for the transportation of persons, ANTALIS, and vehicles across the 
said river. And so the defendant says that the said petitioner has 


no right to build the said bridge so proposed to be built by it as 
aforesaid, and that its proceeding po condemn the said parcel of 
land ot the sald det nd int is W aid i anthority of law. Lod this 
the said defendant is ready to verifs Wherefore it pravs judgment 
whether the said petitioner ought to have or matntain its proceed- 


Ing against it. a 
A. J. CLARKE Anp 
HENRY M. RUSSELL, 
Attorney for Detendant. 
20 Plea No 6. 
In the Cireuit Court of Ohio County, ss: 
WHEELING BripGe Company ) 
Tote WaHeetinc axp Betwont Bripce Company. J 
Proceeding to condemn land 


The sald defendant, for further plea, says that itis a corporation 


& BELMONT BRIDGE CO. YS. 


THE WHEELING 


organized under a charter granted by the State of Virginia for the 
purpose of authorizing the defendant to ereet a bridge across the 
i! 


..< 


Ohio river at or near the town of Wheeling, and that, in pursuance 
of the said charter and the powers and authorities from time to time 
granted and confirmed by the Legislature of the said State, the said 
defendant erected and has for many years maintained for publie 
use, in consideration of the tolls lawfully exacted by said defendant, 
a wire suspension bridge extending from the eastern shore of the 
said river to Tenth street. in the said town or city of Wheeling, to 
the eastern shore of Zane’s or Wheeling Island, at Virginia street on 
said island. And the said defendant SAVS that by the acts of the 
said Legislature the said defendant was empowered to purchase, ae- 
quire, and hold all ferry rightsand privileges between Zane’s [sland 
and the main Virginia shore, at the city of Wheeling. And the 
said defendant says that in the year 1847 there was, and for many 
vears had been, at the city of Wheeling, between Zane’s Island and 
the main Virginia shore, a ferry duly and lawfully maintained and 
owned by Henry Moore, trustee, Daniel Zane, and David C. List, 
trustee, together with the rights and privileges by law incident 
thereto, and that on the 20th day of September, in the year 1847, the 
said defendant, under the authority aforesaid, acquired by purchase 
and conveyance from the said Henry Moore, trustee, Daniel Zane, 
and Daniel C. List, trustee, the said ferry and the said rights and 
privileges, and that the defendant has since owned and enjoyed the 
same; and the said defendant suys that its said toll bridge was 
erected and has since been maintained substantially in the loeation 
of the said ferry, and that the said defendant, by maintaining its said 

bridge for the use of the public as aforesaid and otherwise, has 
21 maintained in full force and vigor the rights and privileges ap- 

pertaining to the said ferry as aforesaid; and the said de- 
fendant says that at the time when it acquired the said rights and 
privileges as aforesaid One of the rights. irahchnises, ana privils (FES 
Incident to the said ferry and the ownership thereof was the exclu- 
sive right to transport persons, animals, and veliicles across the said 
Ohio river within the limits of one-half mile of said ferry, and that 
the said defendant acquired the said last-mentioned right, franchise, 
and privileges by means of the said conveyance from the said Ienry 
Moore, trustee, Daniel Zane, and Daniel C. List, trustee, and has 
sinceowned and still ownsthe same; and the said defendant says that 
the said bridge so proposed to be built by the petitioner as in the peti- 
tion set forth is intended by the petitioner to be located, and the whole 
of the said parcel of land in the petition mentioned and proposed to 
be condemned is situated, within a half mile of the location of the 
said ferry and of the location of the said defendant’s bridge; and 
the said defendant says that the said bridge so proposed to be built 
by the said petitioner as aforesaid is intended by the }) ‘titloner to 
be a bridge for the transportation of persons, animals, and vehicles 
across the said river; and so the said defendant says that out of the 
said powers and authorities granted to the said defendant as afore- 
said and the acquisition by the said defendant of the said ferry and 
the said rights, privileges, and franchises arose a contract between 


~~“ 
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the said State of Virginia and the said defendant that the said de- 
fendant should lave and enjoy, during its chartered existence, the 
exclusive privilege of | trausporting persons, animals, and vehicles 
across the Ohio river at all points within a half mile of the location 
of the said ferry, cal that upon the formation of the State of 
West Virginia, in the ownership of the Ohio river and its shores, 
becaine a party to the said contract and bound by the same; vet 
the said defendant savs that the Li vislature of this State, not re- 

carding the obligation of the said contract, on the 2oth day 


Ze Ol Niarch, In the Vveur ISS2, — an act which provided 

that ¢ rporations might be fort d for the purpose, and that 
when so formed they might erectand maintain toll briv livres over the 
Olio river for the transportation of persons, vehicles, and other 


things over the said river. and that no fe rry privileg ves or franchises 
should preclude the erection of such bridges or entitle the owner of 
such }) rivile wes or [ranctiiises to dam ives 1 case of at V such bridge; 
and the said defendant Suvs that the only authority ol law which 
the said petitioner has or pretends to have for the erection of the 
e so to be erected and maintained by it as aforesaid is the said 
act of the Legislature of West Virginia; and the said defendant 
Ssavs that the last-mentioned act Is unconstitutional and void as im- 
pairing and in so far as the same impairs the obligation of the said 
contract between the said States of Virginia and West Virginia and 
the said defendant; and so the defendant says that the said peti- 
tioner has no right to build the said bridge so proposed t to be built 
by it as aforesaid, and that its proceeding to condemn the said par- 
cel of srs of the said defendant ls without author@y of law. 
W hi retore L} ! ays judgme it whether the said petitioner ought to 
have or maintain its proceeding against i 

A.J. CLARK aAnp 

HENRY M. RUSSELL, 


Alttorne ys for Defendant. 


j ’ * = 2. . » eet ‘ ; " , . _ 
In rhe { ircul { (pti ()i (oO County, ss. 


WHEELING BRIDGE COMPANY ) 


Tue Wueetinc AND Betmontr Bripse Company. | 
Proce: ling lo ¢ mndemn land. 


The said defendant, tor further plea, says that it 1s a corporation 
oreanized under a charter granted by the State of Virginia for the 
purpose of authorizing thi bel lant to erect a bri dve across the 
Ohio river at or near the town of Wheeling, and that, in pursuance 
f the said charter and the powers and authorities from time to time 


} j ‘. ] . ; . } 2 4 ; ’ 
rranted and Connrihied i) Lil g vrisiature ol the sald state, 
yey suld delendant erected aud has for many vears Mmalh- 


tlie 1 
tained for public use, in consideration of the toils law- 
{ 


fully exacted by said defendant, a wire suspension bridge ex- 
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tending from the eastern shore of the said river, at Tenth street, in 
the said town or citv of Wheeling. to the eastern shore of Zane’s or 
Wheeling Ishand. at Virginia street on said island: and the said 
de lendant savs that out ol thes | charter and the said powers and 
authorities so granted and confirmed and the erection of the said 
bridge in pursuance thereof arose a contract between the said State 
of Virginia and the said defendant that the said State would not 
during the chartered existence of the said defendant authorize or 
permit any other bridge for t! transportation of persons, animals, 
or veliicles across the Ohio river » near tothe said br love of the 
said defendant as seriously to linpair the value of the defendant's 


bridge by the diversion therefrom of the travel and tolls which 
would otherwise naturally flow in that direction; and the said de- 
fendant suys Liat Upon the formation of the State of West Virginia 
this state, as the SUCCeSSOP of the State of Vir Frnpta ih the ownership 
of the Oho river and its SilOTes, ay Cuine a party LO the Sal Coll: 
tract: and toe said def ndant savs that the bridge sO proposed to be 
erected as aforesaid by the said poe titioner Is intended to be a brid 

for the transportation for toll of }) rSOtUsS, animals, ana veliicles over 
the said Ohio river, and that the proposed location thereof and the 
said parcel of laud described in the petition are within five hundred 
feet of the said bridge of the defendant. and so near the latter that 
the erection and maintenance of the said proposed bridge of the 
petitions PW necessarily Seriously Ptirpadl the Value of the defend- 


] | } 


aunts bridee Ly tha adiversion therelrom of the travel and toils which 


iT 
_- 


’ , 7 . , , ’ 
would otherwise naturaliv How ihn that direction ° ana the defendant 
savs that sere is no authority of law 


ior the erection of any such 
bridge by the said petitioner in the said proposed location excep a 


i i 
: 4 ] } ‘*% ' oa 6 : ; ; } j ot ’ ey . > ° p : ] isa 
certain pretended authority SOUCTIL LO De derived from certain pubilc 
aets of the Le visiuture of the State of West Virginia; and 
+ : ? ' al . 2 ; , }: '" " 
24 the said defendant Savs that thre Sill public acts ol the said 


Legislature of West Virginia, in so far as they purport to 
anthorize the said defendant to erect or maintain the said bridge in 
the said proposed location, impair the obligation of the said con- 
tract, and are, as well as the supposed authoritv sought to be de- 
rived from them, unconstitutional and void: and this the said 
defendant Is read tO Ve ruy, Whi refore thes uid 71 fend init prays 
judgment whether the said petitioner ought to have or maintain the 
sald proceeding auearnst it | 

A. J. CLARKE AND 
HENRY M. RUSSELL, 
Altorneus ior Lh fendant. 
And at another day, tO Wit, at a special term yf the circuit court, 
held for thy COUNTS of Ohio. at th court-house of said county, on 
the Slst day of March, ISYUO, amony other the foll: 
were had 


wing proceedings 


4 . 


THE WHEELING 


PRIDGE Co. 


Tue Wueewtixnc Brrpocr Company \ 


THe WHEELING AND Bi 


Fr : 
:? . . > «59.9, 7 
i eeteae sti chBP RPI 
; 


This day eame the parties, by th 


a jury, to wit: 


D. Radcliff, C.S. Terrell, Day 
Zilles, John B 

James Anderson, J. E. Reed, and 
tried, and sworn the truth to sp 
ing partly heard the evidence, we: 


ng at 9} o clock. 


And at anothe r day, to will. al 
held for thre county of Oho. at 
the Ist day of April, LSOO: 


THe Wueewixnae B 


THe WHEELING AND BELM 


Petition for appr 


> p= 


aw his aay CHAUDIC the }? 


the jury, purs lant lo adypoul 


| 
] , | ie . y , 
i OUTICG t4h8 


——_ 
the evidence, were iit 
’ 
And ut another qgaav. to \\ 
? } j a 4 
held for the county of Ohio, at th 
’ 
2d day of April, 1SU0 


THe WHEELING Bri 


The WHEELING AND bi 


Phis day came the parties, b\ 
pursuant to adjournment, and 


. ° - . ] *% , Ls 
were aa;~ourned ULI LO-TMOrrow 
oe 


And at another day, to wit, al 
held for the é OunLYV Or Ubhlo. a 
the 3d day of April, 1500 


Toe WHeecine Bri 


THe WHEELING AND DEI 


Potats  « " 
Petition for app: 


3—1425 


ecker, Michael O'iKat 
James G Whit , WHO Were elected, 


LIMON BRIDG! Company. | 


tion of land. 


ir att rneys, and thereupon came 


|Gundling, Robert Nesbitt, Jacob 


William Ray. R. V. Arkle 


ron tine issue Jorn d,and, hav, 
, 


uurned until to-morrow mornp- 


special term of the circuit court, 
court-house of said county, on 


RIDGE COMPANY 


a 


wr BRIDGE Company. } 


riation of land. 


ies, by their attorneys, as well as 


t, and, having partly heard 
rrow morning at 93 o’clock. 


special term of the eireuit court 
house of said county, onthe 


+E COMPANY ) 


a 


NT BRIDGE Company. | 
priation of land 


ittorneys, as well as the jurv, 


aving partly heard the evidence, 


rning at 22 o'clock. 


special term of the circuit court 
Court house ol said county, on 


DGE COMPANY 


f 


MONT BRIDGE Company. J 


’% , % 
moriation of land. 


: 


This day came the parties, by thie ir attorneys, as well us the jury, 
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pursuant to adjournment, and, having fully heard the evidence and 
the argument of counsel and received the instructions of the court, 
retired to their chamber to consider of their verdict, returned into | 
court, and, having arrived at no agreement, were adjourned until 
to-morrow morning at 9} o'clock 


And at another day, to wit. at a Sp eal term ol the eireult court 
held ior the county of Ohio, at the court-house of said county, On 
the 4th day of April, LSOO., : 


The WHEELING Bripge CoMPANY ) as 


THe WaHeetinc AND Betmontr Bripar Company. } 


Petition for appropriation of lands, 
This day again came the parties, by their attorneys, as well as the 
jury, pursuant to adjournment, and the court, at the Instance 
26 of the defendant, having instructed the jury to bring in a 
Sf parate verdict on each pi lat Issue, ana having retired tO 
their chamber to consider of their verdict, after atime returned into 
court, and on their oaths do say as to plea No. 1; 


f rdu 4 


“On the within plea we, the jury, find for the plaintiff 

“D. GUNDLING, Foreman.” ’ 
And as to plea No. 2: 
“On the within plea we, the jury, find for the plaintiff. 


» GUNDLING, Foreman.” 


ee 


And as to plea No. 3: 
“On the within plea we, the jury, find for the plaintiff. 
‘D. GUNDLING, Foreman.” 


And as to plea No. 4: 
“On the within plea we, the jury, find for the plaintiff, 
“DPD. GUNDLING, Foreman.” 


And thereupon these several verdicts were put into formal shape 
by direction of the court as follows: 


“ We, the jury, find for the petitioner, The Wheeling Bridge Com- 
pany, on each and all the issues joined. 


‘D. GUNDLING, Foreman.” 


Whereupon the defendant moved the court to set aside the verdict 


of the jury rendered herein and grant it a new trial, the argument 
of which motion is set down for Monday, April lath, sve. 


And at another day, to wit, at a cireuit court held for the county 


of Ohio, at the court-house of said county, on the 16th day ot April, 
1890. 1 — 
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} 
Jud rite nt. 


Tue WHeecine Bringer Company ) 
is » 


Tue Wreeuxe axnp Bermonr Bripce Company. } 


Petition for appropriation of land. 


a 


+ 


torneys, and the motion of the defendant to set aside the 
ita new trial having been argued by coun- 
ve court, and the court, being fully advised 


Zi This 16th day of April came again the parties, by their at- 


of its opinion thereon, doth overrule the said motion and refuse to 
set aside the verdict and grant a new trial herein; to which ruling 

| lant, OV Its couUutist I. excepted and tendered 
| of exceptions, praving that the same might be signed by the 
ra herein, which Is here aecord- 


= 

—_— 
me 
- 


court and made a part oO 
nels done. 

Thereupon it is considered by the court that proper notice has 
been given herein, and that the petitioner, The Wheeling Bridge 


Company, has lawful right in this pro ling to take for the pur- 
pose Stuted In Its petition the par of said land in the said petition 
mentioned and deseribed, and for such purpose to acquire title to 


snid parcel upon just compensation, and that it 1s necessary for the 


. edge vile gate cal 
suid petitioner to take the said pares r the purpose of prosecuting 


' ' a * 
’ 
its proposed work, and that said parcel is not necessary forthe enjoy- 
mont of the franchise of the defendant; to which ruling and judg- 
" ' ’ ’ ? ’ ’ ;} . 
ment of the court the defendant eX mts nnd tenders ts Dlil Of e@X- 


ceptions thereto and asks that the same mav be signed DY the court 


and made part of the record li n, which is here accordingly 
done: . 

Whereupon thirteen disinterest | freeholders wer named bv the 
court. of whom the applicant struck four from the list and the de- 
fondant also struck four from th st. and the remaining five disin- 
terested ftreelolders—that Is to sav, James 1) vine, J Imes McAdams, 


Willian Hare. B. F. Higgins. and William D. Johnson—are now 


} » onal aes | ; all ; 
bY the Courl Ap po (a Comiliss ers to ascertain what will be a 
| ; ] ; r ne . ? ’ 

lust compensation to the defend fhe Wheeling and Belmont 

. . | 6 .* ] . | * 
Bridve Company, tor the parcel of real estate 1n this proceeding 
proposed to be taken. [It is further ord: red that the said five com- 
} + >. ; } } i 4 ’ : a ’ i ’ orlyt ; | 

lilis- riers TC SUTTDEIIUIICU i i ii Pid Laide le rth} sOugn Lo a 


’ : } . ’ | 7 > . — 
‘ or cy? \V, ines \ Lori yA  £a nD or as soon thereatter at. they 
LciA ii l bil acl 9 
| ] ; .Y¥ . , ; ’ one I _ , « . 
("si 1 iiss nvoIe.~. Lid It . i to cbisconarg? Lhe iutV ior which they “ure 


* 


ippotnted Tine defendant, desiring to apply to the supreme 
oS court of appeals for a writ of error and supersedeas herein, 
inoves the court to stav proceedings for a time to be fixed by 
the court, the argument of Which motion Is set bor Saturd iV, April 
1d JS90 and nv action shall be taken ander this order until the 


’ ‘4 . ‘ : » | 4 . . 
And at another day, to wit, at a circuit court held for the county 


I tec ES dO At 
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of Ohio, at the court-house of said county, on the Ist day of May, 
1890. 


WHEELING BripGge CoMPpANY ) 


is 


Wueeninc & Betmoxt Brive Co. } 


On the 19th day of April, ISO, the matters arising on the defend- 
ant’s application fora stay of proceedings under the order and judg- 
ment entered herein on the 16th day of April, ISOO, was argued by 
counsel and taken under consideration by the court; and now, on 
the Ist day of May, 1890, came the parties, by their attorneys, and 
the court, having fully considered the said applieation for a stay, Is 
of opinion that the same should be granted on the terms hereinafter 
set forth. Accordingly it isordered that all farther proceedings under 
the said order and judgment entered herein on the said 16th day of 
October, 1890, shall be staved and suspended for twenty-five days 
from this date, when the said defendant, or some one for it, shall 


i 


rive bond before the clerk Of this court laa penalty ol five hundred 
dollars, conditioned according ‘to law and with security to be ap- 
proved by the said clerk. 


Bill of }. ceptions 


In the Cireuit Ceurt of Ohio County, to wit 


me < 
Tue WHEELING BripGe COMPANY ) 
Us, > 
Tne Waeeimnc & Bermonxt Bripare Company. J 
Be it remembered that upon the trial of the issues joined on the 
defendant's first, second, third, and fourta pleas heretofore filed the 
petitioner, to maintain the issue upon its part, introduced a wit- 
ness. Gustave Kaufman, who testified as follows: 
29 Tt fimo iy of Crusterve Kaufinan 
[ reside in Pittsburgh, Pennsylvania; am a civil engineer, and 
have been eCheagea for ten Vears If the practice Ol that protessl ni, 
and have had experience in the construction and location of rail- 
Ways and that ot bridar Ss abd Various things am one of the en- =x 4 
gineers of the Wheeling Bridge Company in the work which. it pro- 
poses to construct, and aoe familiar With the Piece Of] eround of the 
defendant described in the petition. That piece of ground is necessary 
to the petitioner for the building of its bridge. The location of the 
bridge given by the Government grant makes it necessary. The 
paper now shown me is the authority of the Secretary of War to . 
construct a bridge at Wheeling. 
And the foregoing being all the evidence which had then been 
introduced, the petitioner offered in evidence a paper in the follow- 
ing words and figures: | > 


>. 
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Whereas by act of Congress entitled “An act to authorize the con- 


struction of bridges across the Ohio river, and to preseribe the di- 


mensions of the same,” approved December 17, 1872, it is provided 
“that any persons or corporations having lawful authority there- 


for may hereafter erect bridges across the Ohio river for railroad or 
other uses upon compliance with the provisions and requirements 
of this act ;” and 

Whereas it is provided by section four of an act entitled “An act 
supplementary to an act approved December 17, 1872, entitled ‘An 
act to authorize the construction of bridges across the Ohio river, 


a} 1 te ‘Mee 7 , | . lay gst?ee ne. ; 7" at ~ ‘ 7 sso] » 7 ’ , ss 7° ' 
and to preseribe the dimen Line, Lika ANLV Person, 


' ‘ ? 
Company, or corporation slitiiol > oe ¢ msiruet aA Oridve across the 
. )” e} hon one 4 ~~ ; 
Ohio river shali submit to the Seer y of War for his examination 
° } ’ ’ " ’ 
il design ana drawings ofthe bride i i Dlers and a map ol ne lo- 
cation, giving for the spa fat least one mile above and one 
» 4 eer , , , ‘ -. eal = 
OU mie VelLoOw Lhe Proposed eri ri] > LODO | bpriad\ ()) it UALTAS 
of the river and the shore ' Lt flgh Water and low water. 
ry? >} ’ . i] 
his map shall be ACCOMM pPahled D\ ers drawl) on ie Scale of one 
—= mesial lred feet. vivine , pat ¢ ery 
Inch to two hunare leer, GIVING Spec Or one-Dball a mile 
} | } | > ; : " , | } 
above the ithe of the proposed bridy ra quarter o| a mMiie by how 
an accurate represt ntation OF Line Prottom i tue river bv contour 
lines two feet apart, determined | Irate sounalhigs and also 
‘ 


showing over the whole width of this part of the river the force and 


directions Ol t | ecurrents al ier. al high Water, ana “ut least 
one 1ntermedtiate stare by triat , ted observation or sultable facts. 
The Titps shall also show th “UtLOnS OT ther bri ives Ith the 
vicinity, and shall give such othe) formation as the Seeretaryv of 


War mav require for a full and satisfactory understanding of the 


As ' ? | i lesins , : 
subject, and the proposed bridge sha y bea legal structure when 
le a a 
built as approved by the SS ry \\ ania 
a * 
-_ ’ ,% ’ . P 
Whereas the Wheeling Bridge | hpanyv. a corporation ore@anized 
, ’ ‘ \\ \ - | — 
under the laws of the S West Virg Lior the purpose of con- 
structing and maintaining a bridge across each branch of the Ohlo 
river at Wheeling Island, has ) i the Secretary of War for 
’ , 
his exam aati 1} ct i t) . J i | (it iV Pa cl I res 
ana pp Ps an ‘ peap? © ‘ aes i / i . (Poss Lile 
‘ 
} } 
l iil i LA ‘ t ' ‘) | \ i [ if f iL‘ Of 


Whereas the chief engineer, | | States Army, recommends 
that thie | ims SUT j / ' ’ i?) \ ry rorol "4 i 
\ ‘ j ’ . I? ’ ; 1? ~ ’ ’ 4 | \\ ’ 
CV t cre ()i¢ " i ; j i i ‘)i \ iy yo? ?X- 
++ 1 t] ] yy? ’ '?% ' : ; ’ ’ ’ se 7? 7 
“itil! te Lire? CECS1i} i. f* ’ ‘ si a 5a 4 : bith? - i it/ i Pil . ] rit) i. 
a - > ’ : } 
by the Wheeling Bridge Comp . roa hereto atta | do 
herebv approve the same, su vever, to the following con- 
lity } a &, i} | thy ’ rij got i] (yt | or ’ ; ‘ST | ' j “(re 
Seeaeasene Us Libel iit <— sac ee pi' i : : ' j ' SS ‘ yi bares 
] — ‘| *iyy — : ; ; ‘ . 1? 
Ol the district Wittiith Wiiledi bit | 334 bh , , , rach \ “WUbDcrvise 
» ¢ ‘ey a ’ : . ‘ ‘ " : 
lis CO] Sfructllonl —() jiil is [iil , iif t*=sii F\ iil ri it*] that the 
5 F } } ‘yPs? . ° i ; ’ ’) ral 1? ? i ¢} clo 
«? pats ie@Tell approve ‘ “,ichii Jt { rh LeU 3 il i ; : Liat vuriage 
3 i 


) 2. * 


built accordingly 
Witness my hand this Poth dav of Oetober. 
EDEIELD PROCTOR, 
oecrelary of War. 


a] ; 
; ~~ ; 
: 


—e 
o « 
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This instrument is also executed by the Wheeling Bridge Com- 
pany, by Jno. McLure, its president, thereunder lawfully authorized, 
this 25d day of October, 1889, in testimony of the acceptance by said 
company of the provisions of the acts of Congress aforesaid and of 
the conditions herein imposed. 

JNO. McLURE, 
Presid nt Wheeling Bridy Company. 


In the presence of— . 
CHARLES W. BROCKUNTER 
JOHN P. TROLL 


ts mpany’s Seal. ] 
ee : e 


(Note.—The That}, plans, and drawings referred to in the forego- 
Ing paper are omitted from this record by direction of the counsel 


for the parties to the suit.—Clerk. ) 


The petitioner thereupon offered the said paper in evidence, to the 
introduetion of which the defendant objecte 1, but the court over- 
ruled its objection and allowed the paper to be introduced, which 
Was done, ana the defendant CAC pted, 

Continuing, the witness testified: From an engineering standpoint 
[ think the location over the land mentioned in the petition 1s the 
best location that can be found, and one that causes the least dam- 
er eee ital 


DOLY COTCerT 


age to the people and every 

Thereupon the defendant moved the eourt to exclude from the 

evidence the testimony of the witness contained tn the answer above 
’ es : : , diy , | 

quoted, but the eourt ruied that hab as to bone Dest loecn 1} thy it can 

be found ” may remain; the other may go out; and the defendant 


— — 


again excepted. 


Continuing, the witness testified: The reason why I think that 


“bay } . , 
thisis the best mcation that ean be ft tat) | is Loat on the eastern 
oe side of the river there is no other place that will give us the 
} " 
sume elevation which Is necessary for us to possess, because 


Ib Is Necessary tO bridge the river above hig 1 Water 9O feet tn the 


clear, and there Is no plac 11) W hie Wmne ih toat localltyvy to Give us 
an opportunity to reach that height Chen starting from the east- 


ern side of the river It Is necessary to cross at right angies to the 
current: that brings us out on the north of the mouth ol (diiio street 
Olt the island. Phat IS about the most Important reason bor loeut- 


Phe SLATLING ilhe Drlings Vou out So as to Cross 


ng in that place 


; ag : 
the property of the defendant, mentioned in the Petition, and you, 


have to cross over It. 


On cross-examination the witness testified as follows: 


I was the engineer who made the survey which resulted in this 
location. The stripof ground mentioned in the petition is necessary, 
Weceould notas well go twenty-five feet farther south: that wouldn’t 
vlve Us a wood location, hy cause We woll! ron mto OV 
could not run down on Oblnio street, because we could not bl. 
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street. I do not suppose they would want us to close up the street. 
If you would pay no attention to the use of the eround for a street 
you could locate twenty-five feet further south ; if there was no street 
and vacant ground and noboly would be affected bv it, it would be 
possible to locate twenty-five feet farther south. We did not select 
this ground altogether because it was vacant ground. There would 
be no difficulty about going twenty-five feet farther south on the 


~ a4 


eastern side of the river and landing twenty-five feet farther south 
on the otherside. It would be practically the same so far as the slope 
of the ground is concerned, paying no attention to the street or the 


buildings, but considering the tops of the banks of both sides it would 


’ 


be possibl LO locate the bri Lor a hundi “ feet farther down and avoid 
the street altogethie J W ha tl | Say that the land mentioned in the 
petition is necessary I do not mean altogether that it is simply con- 
venient. The banks on both sides of the river must be taken into con- 
sideration, and a location a hundred feet farther south would not be as 

good is thn present one on A2cecoUnL Ol the grade of Main street, 
oo which chan s about one hundre d eel south of our present 

location. Disregarding the buildings on both sides of the 
river, it would be practicable to put the bridge nearly a hundred 
feet south of its present location. In that case the bridge would run 
against Capt. MeLure’s house and other houses and the chureh on 


the south side of Ohio street. We wanted to avoid colng through 
the church. It is not a fact that we located on the north side rather 
thy: {| south side of Ohio street because the property on the south 


~~ «* 
- 
a 
oe 
= 
- 
— 
— 


side would be more expensive than that on the north. If it bad 
not Ly en for the echurel we mictht nave considered that Inatter, I 
was told by some one, I forget who, that we could not buy the 
church. We could build the bridge just as well south of Ohio street 
ttle more mone, lt would take more money 


¢ 


as north of it, with a hh 

to buy the property, but not any more to build the bridge. The 
two locations are substantially the same, from an engineering stand- 
point. Going up above the defendant’s bridge there would be difh- 
culties on account of the fact that the currents in the river are 
changeable, which would make iinpracticable tefloeate the bridge 
there. We looked into that matter We eould have located our 


bridge at Ninth street, above the defendants bridge, wilhout lneur- 


i 
ring difficulues. The land mentioned tn the petition is only neces- 
sary because we located the bridge at this particular point and had 
the privileve of building there lie Secretary of War gave the 
here aftersome modifications and 


The location was selected by our bridge com- 
not by the Secretary of War Lhe map already lntro- 
| petitioners proposed bridge, the red 


line showing the e@enter ine, and the tocation With respect to the 
suspension oridge of the Gdelendant nd the linesof Olio, Front, and 
Penn streets are correctiy shown Lhe bridge is to be DUIIL LWenty 


leet Olli €ile hi side of the center lhe 
- i ws 
()n redirect examination the witness testified as follows: 


On the eastern side of the river there is an alley at our pres- 
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publ . | \) f ! i th ~ ind side, 
if the bridge wet } nck ath O wekh tec 
Oo} (Tr) ) ? ' ’ ‘ , , sf f 7 hy re 
will nm | My | rent will not grant permission 
to conti I ill Ls I pang ity Der use the boat- 
meh ca [ ay J y 


; \\ | i | } ‘ ] ’ ’ 
rsr’y ; \\ ? 1) ’ j } ) } ! | it] j 1?) ‘ "| Pert i¢ 

, . 

rs " ri ’)} \ ? ) ‘? ts yt)) 1y) reo Live ~ eretary ay 


| yi ner thereupon of | in evidence a letter in the words 
and mrures lo VW 
f 
/ 
Subject rid cross the Ohio river at Wheeling.) 
t Wal |) LETVMENY 
2aly \WWASHIIN N CITY 
ch fj Ze PSso 
“ST ' , } , \V iy : Re icres ( Mik 


DV | . ‘fe t phat Un Orta : 
\ \ } 
acros () | \\ yn. Lod ivilie, Ohio, 
fil r 1 | | | sor the acts of Con- 
! 1 / , Z 1 ’ 
rl ' LJ i i i i t) i , 4 boo Se? 


7 , , 
‘ , - > | ’ . 
ede? ‘ I , _ \ ! i naan 
; , > , et i nn + | 
‘ ‘ } } ; i ; | i i j \ ¢ 
’ , , 
; ] , . ‘ ; \ \\ ‘ »? 7 a> j 
if ‘ i / ; oY it i ’ i i i tii Li Lat 
riaqt rT \ 4.7 
r Lict i . " 
, * 
‘ ; + 
( >) (’*T ~~ \ | i i \W~ 


erence ror) Son) me. - tean ! ePl1Ved a Ppacnaye addressed Lo 
me contatning t poet ee the [ reeetved them by mail, 
the certificate then accompans rthe pian | have no other knowl- 
edyve, except rom the tact that [ reeeived this package throu 
mail, of the souree from which the letter and package came. I 
thought that knowledge was sutlicient. 


- 


THE WHEELING BRIDGE CO aw 


: : . . — 
On redirect examination the witness testified 


rr ‘ : ' 
his Is the enveé Op my WIC! rese PApePrS Caill 


lo the mtr duetion of lefendant oblect | but 
thi COUPFL OVCTI mil its Oo ' thi ith fo be mMtro- 
duced, which was don nd t excepted 

Ther pom th i bil { } ’ Lt) CV i lenee 
which 1) t that t ' Vewl] to ene bedi from the 


" ‘o% ; ; ; 
ground ! Tt 
‘ i 
mo ' ’ ’ ’ ? " ’ ’ r ' : ; ‘ ererirays leap! \ cry 

j / | PF Pi ri Bet ' ; ' st i , ‘it ' 
’ ’ | ; 
, > 
erey I | (“41 LO iii rieoverru i tie sald mho- 
i / 
. ‘ ; 
J mr , 
, » » , +4 , ' ‘ ' _ ' st . 
oh ana t ) f i] Sand th icienadant 
. 
»,7 . 
, 
i : | 
i 
‘ 41 oa ’ ’ ’ 
, ’ » , , 
bhereup 1} Lie | rie’rT re . ' } , uyt ity 
’ 
’ , ; ’ ’ ’ 
Zz ‘ ; ; ; , , ; , ; . 
all the evidence which had defend moved 
' ; 
tye court to ¢ lit rom f lol the 
| . | co . 
¢ \ ié*] } revel i j i} »'] j ove l 
" . ' 
, . ; ' ' ’ 
rti ' } . ij / : j i ‘ ‘ ‘ : . ibd i 
’ ‘ 
’ ' : ’ ' 
tit we i i . i ' Ga ,? ‘ 
" 
1 ’ , ’ 4 , , ’ ’ mL 
i ij i . ' pi . 
j 
’ ’ | ’ ’ 
; ‘fr ‘ ‘ 
Ltitl i i‘ ; a ‘\ li¢'s \\ i] ' ; j is Tébi 


, rmrnt ; 4 'e. ‘ 
‘ 5 : : ' 
Spe saa ' aX tri [ ‘ - 4 ‘ , sina i 
; ' | ' 
7. » € 8% . . ; 
SHecrlinige eiic IPO S488 i i ‘ } i , Tiki 
‘ 
' | . ; 
° ; ; J _ ; 
OLiiel Siyspetli- fii vi LP ; | j ' i , } rt} 7 
| } * . ,” , | “ ¢ ; : . . 6 . ; ‘ P 7." 
: ~~ » 7 e tira : ' try ~™ ~- | =] es eTryper 
it} {ii i ’ i = ’ i : oe 2 si 4 j ss pia 


twenty veaurs ‘As ‘ Misti Lat’ ' 5 on at i ' ’ ° + . eee Eel 
. ° ’ 7 ‘ . . ‘ : i » - ° — 
Son iN to this Cibieci ' } bee 5. pis vil Wi i love , SUS- 


a 
" 


’ ’ ’ 
' . . ' ; ' 
pension bridge is liable to s' 


Roam 


4—Il42o 
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to guard against that. This is difficult to do, but one suecessful way 


Is to put in euys on the side; and this plan has been emploved with 


some effect in st adving the motions of the defendant s bridge. The 
guy pier on the south side of the defendants bridge is an el 
safety to the bridge, without which the bridge would run a great 
risk. Under certain circumstances and conditions and unforeseen 
circumstance in a wind storm the bridge might be wrecked : other- 


~~ 


- 1 j 5 od ’ 
wise 1t would not be needed in connection with these guys 


Si and plers, [ have recently examined the defendant’s guy 
: . i> : . wy ** - . , *? 
pier. iprapy prey, | Would say,is one ol Lie most lMportant 


things to preserve the pier in the Ohio river, which has a swift cur- 
rent, and the pier 8 be protected by riprapping. I should cer- 


tainiy advise riprapping [think the riprapping which is there 
. " ’ . ’ ’ 

How Is hecessary. ¢ would rather increase it; it looks to me to be 

scarcely enough, to look at it, to Kee }) it from UPaermlning. he 


| 


undermining would likely take place in times of high water, when 
the current is swift 


Thereupon the defendant propose | to ask the witness the follow- 
ng questlot 


“At what time would it likely happen that the bridge would be 
torn down yy storm: would it be in combination with anylcoing 
else or would it be by itself?’ 

To thie askine of tliis question the 
court sustained 
ask« d, and the « 


its phiontlen ana reuse 
lefendant excepted 

Continuing, the witness testified: 

Question. Can you state from your knowledge in the butlding of 
SsUspechsion bridges Whiat you especlally provid noalist wa tla way 
of destruction of the bridges—a- bridge such as the Wheeling and 
Belmont bridge 

Answer. Well, | provide avalnst LWo things: the first is to make 
it sutlici nily strony to stand the load: the second is to stiffen it OV 
some mieans or other to make it stand against Wind storms or stand 
hurricanes. 

Question. Now, as to floods, what did you provide against as to 
them ? 


(Objection as leading.) 


Question. What provision did you make against the destruction 
of bridges by floods ”? 

Answer. In the SUS} os1on bridge or other bridges the principal 
protection Is ic. protect thre plers, to see the plers are pot washed 
away ,; that Is the poritye posal dam re by t] } 


1 } , jit = -- : : oe pact . ’ 
(Juestion, Andaboveall, thisis limportantto provi lcagalnst ¢ 
‘ ; 
2g caee oa eee ieee - 
oo Answer. \ es, SIr: 14 must ve provided agaist, and should 


be provided against. 
Question. [n the case of the Wheeling and Belmont Bridge Co., 
will vou tell what provision has been made against the destructio 
of that bridge by storm’ 


ment of 
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Answer. Yes, sir; the bridge has been guyed—that is, to the pier- 
age—by euyvs which go in each direction. In the case of the defend- 
ant’s bridge provision has been made against storms by guving the 
bridge to piers. The pier on the south side has several guys run- 
ning from it to the bridge, and it is necessary to havea pier to hold 
the guys. If it were not there a storm would make the bridge sway 
and make it very uncomfortable for passengers, but if the storia 
was what we calla “hurricane” the bridge might blow over and 


_ }. rr’ Cos i.’ , : (> . on 
cre wrecked, he muvs running trom this pel run to different 


polnts along the floor of the bridge, and some of them divide, going 
to both the floor and the cables above the floor. Some of the guys 
run at larger angles tothe longitudinal line of the bridge than 
others, and when the wind comes from the direetion from which the 
guys run they tend to take off a part of the force of the wind from 
the floor of the bride In all there are four guvs which run from 


ttils pote -. eee at tliietn) are Taste ned on Dost Wiicil projects above 
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the worst. 
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Different suspension bridges have different systems of steadying 

agaist wind. One js the guy system and the other the regular 

wind system, which also uses the guys, but in a different way. ( 
The witness was tien asked this question: “ You say this plier or | 


anchorage is an element of safety to prevent the bridge against loss 
Wn ease ol a COmMLDIn bron OF CiIrectmstances To which he rave the 
following answer: ~— lf a <€ THILET ition occur—what | would call il 
combin ition of Circumstances —how, Il there ls il heavy wind storin 
and there Isa Dio flood ab tae same time. and Suppose the Water 
comes up as high as the brid ind there is a wind storm at the me 
same time, | would say that was a combination of cireum- 


*) >? 


stunces, 


40) Thereupon the following questions were put and answers 


given by the witness: 


Question. If you had a flood that reached up to the floor of the 
bridge and had a wind storm, then an anchorage would be an ele- 
ment of safety ¢ 

Answer. A plier or anchorage. : 

(Question If you had a flood coming up on the floor of the bridge 
and had 
guys would be an element of safety, would they 

Answer. Certainly, thev are a means of safety 

(ui stion. That is the combination of eireumstances, is it? 

Answer. I don't think that is the only one. a. 

Qui stion. That is the eombination of ecireumstanees Vou tean 
when yous ud the bridge e LED POELTD would be r Inning a great risk | 
In leaving off their ) 

Answer. ‘There are different combinations of eircumstances, I savy. 

Probably that would be one, without thinking of any special one. 


Of course, there might be ditferent conditions and combinations of 


4 mnbination of circumstances these 


o- 
— 
j 

- 
~~ 
7 
~< 
~~ 


ad 


circumstances 
(QJuestion. If the water was up to the beidge would there be any 
danger of the wind overturning it” 
Answer. Yes, sir 
Question. How would the wind get at it to turn it over 
Answer. With aside wind the top ean turn over 
Question. With these two cables on the side? 
Answer. | dont mean with the eable as itis. I mean with no 
guys up to the Ho _? The eab eC WO ildn't probably be Injured, but —4 
the floor would be torn away. 
Question. By what ; 
Answer. With wind 
Question. If water was up to the floor ? 


A. Yes. Sit. 


; 


’ : : — as 7 ‘ 1} iia ryvr . . - 
Continuing, the witness testified as follows: The ripraping is neces- 
sary on the lower side of the pier more than on the upper side, be- 
eause 1b Cah be yoserved there Is 2iwavs an e ly formed by 


4] the current, and that eddy is the element. that undermines 
piers on the lower side. Idon’t know whether there ever was — 
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any riprapping on the upper side of this pier. The anchorage was 
never under ny care, and I didn’t inspect the guy piers at the time 
I took charge of the repairs to the bri lore | looked at the pier lo- 
day and also vesterday. I looked at it from the bridge as well as 
from South Front street. I was within a hundred feet of the pier. 

Thereupon, the foregoing by lng all the evidence which had been 
introduced, the petitioner’s counsel proposed to ask the witness the 
following question . 

“If itis a fact that there was riprapping above and below any 
pier, and the Pip Papprrige has yone froin above and not (Fone from 
below, will you explain to the jury what effect that would have on 
your theory ?” 

To the asking of which question the defendant objected, but the 
court overruled its objection and allowed the question to be asked, 
which was done, and the defendant excepted. 

Thereupon, in answer to the question, the witness said: 


If 1 understand you right—in other words, vou want me to prove 
that my theory is wrong; that the down stream doesn’t need to be 
protected and you want me to prove—— 

Question. What I want to know is upon what you base your 
theory 

Answer. Theory ts always correct and generally always shows the 
truth. Now, these stone may have been carried off by some one. | 


« " ‘ ' ' : | - 1 : ron 

don't KRnOW anvthing mout it 1c \ might ly ive Deen earried rom 
’ | ! . . . 

thereand thev mav have been washed Some ol! the stonemay have 

i ‘ . / ; ; ’ 9 : a ] . ae , 

by Cll washed away DV Walel yt] lower side is Tiprapping 

iithl positive ab ut t*) ib. as On int Vavs to prot “7 by ripravpiling 

on account of the edadte- Phe rein the ground sort of iike a 


j | Fy sae , ' 
funnel and should always be 1 ed 
The following questions and answers wer then asked and given: 


. ’ i P 4] men 4 5 ens _ pee 
Wuestion Anvhow vou are su pit tie theory Is always correct 
and facts not always correct 


Auswer. [he facts d wavs mw the truth 
1+) Question But the th suiwavs true? 
Answer Yes, sit . tiways the truth 
Question. If the theory is dit y opposite to the fact the theory 


Is all right and the tacts a | Wi 

Answer Wo iid nov-say that rthetacts wel inconsistent they 
would show thev were not fact 

Question. You mean if the facts were examined they would turn 
out not to be facts ? 

Answer. ‘They would show the plausibility and the possibility 
that the theorv Is correct 

Question. Do you believe that the theory 1s always correct and 
facts not always correct’ 


- 
“ 
~ 
: 
-_~ 
— 
- 
— 
— 
. 


Answer. The tacts in special cases m viil diller irom theory. 
Continuing, the Witness testined with regard to this particular 


’ 


} , | ‘| ; ‘ ; ‘ j : , | . 
case : | Wotllid first fiave to examine i? tacts Dbelore | Would have 
an opinion. If there 1s a bigh Water an lit takes awav Irom the 


30 THE WHEELING & BELMONT BRIDGE CO. YS. 
upper side and takes out none from the lower side I might form a 


— 


different opinion in a general way. When [ say theory is always_ 


right | iInean mathematical the ry. As to the un rintning of an 
’ ’ ] ' . , 
mon mMmcts thah mathema Ss which has 


abutment that is more based u ic 
‘ I ES mena ee 
cause as this theory would have to give 


nothing to do with it; in such : 


way to facts, which are more important than theory.  [f the riprap- 
ping has been washed away from the upper side [wouldn't say that 
than below. [ would say 


it Was more important to have it there t 
that the lower side was more important, because the lower side of a 


! 


iV examine this par- 


: ’ 
‘ 
i Clipse 


pier has always to be protected, and this one would be an extep- 
tional ease if it did not need it. l «dlidn 

ticular pier, What | nn) talking about Is theory based Ot OXPK l- 
ence, and the experience has by Ch) altogether at other places than 


? ’ 


this where the circumstances may or tnay not have been like these. 

On redirect examination the witness testified: The two systems 
of staving are used, one in light and one in heavy bridges. I eall 
lit bridge. The vyuy system isch a per than the 


“ 
Ns 


j 
= 


the defendant's a 
wind system. 


45 The defendant next introduced a witness, C, C. Smita, who 
testified as follows : 


lestimon / of '; ( Smith 


[ama civil engineer and surveyor,and have been working for 
two or three years with my father, W.C. Smith; L worked for him 
" , " : p : ; 1 om . . ; . ; j ; a § ‘ 
off and on for six oreight years. The guys on the defendant's ptet 
} ' ' , ‘ i : ‘ . ! 
on the south of the bridge on the tsland side are tastened 
a post which extends about seven feet above the pler and some t 
the pier itself. There is a ring fastened to a point around the top of 
, i ’ } } 
the post,and the guys are fastened to this ring. Mr. Hege and my- 


» 4&8 
’ 


self made the survey from which T made the plat now shown me, 
Which shows the southwest guy pleror anchorage of the defendant 
and its location with referenee to Olhto and Front streets and the 
lines of Capt. McLure, Robinson, and [Hughes 

The plat spoken of by the witness was then introduced in evi- 
denee, and is as follows: 

Plat, Exhibit “ BO’ C. C. Smith's evidenee 

(lor plat see manuseript, page 61 

Continuing, the witness testified : ‘he rl it shows the hin sof ¢ Valo 
street, taking the LLughes, Robinson, and MeLure lines as correct. 
‘These places are actually i 
line sixty feet north. The north side of Olio street runs fifteen 


and four-tenths feet from the southern extremity of the riprapping 
at the south of the defendant's guy plier and twenty-four and four- 


} : y } a4 ve ly ‘| , oR eecaN , +} — 
tenths feet from the guy pier itself. The measurements on the plat 


are correct. A line parallel with the north line of Olio street as 
shown on this plat and twenty-five north of it would eut about seven 
inches on the eorner of defendant’s guy pier. The monuments we 


| } F | +, + os ‘ ' + |. ; . 
took Ol) the south side ol Oho Street Were tiie llues of tue fences eh- 


_ 
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way, Penn, and Front streets. These 


i 
ners respective lv of Broa 
htline of the street as it now 


fences made acontinuous straig 
id exists. We found the north line by measuring a sixty-foot 

street from the south line. On the plat introduced the dis- 
tances between Front and Broadway and Penn and Penn and 
Broadway are not properly given, the lines being broken. Taking 
the laugh: sand MeLure corners as correct, we took the best line for 
the south side of Ohio street and found that to be a correct line. 
The north side of Ohio street as it now appears on the ground ts not 
straight. The width of the street varies at Hughes and other points. 
On South Front street there is a house at the angle made bv a bend 


in South Frontstreet. The north line was very irregular. The whole 


of that line seemed to converge. 
On er -aminat the witness testified as follows: 
n cross-examination the witness testifieYEd as follows: 


The two lines of Olio street converge. I don’t know that the north 


1 ¢] oh. 23 an :, 
line converges toward the south more than the south ine converges 


toward the north. | took as the basis the south line because it was 
the most consistent. I obeyed my father’s Instructions in doing 
this, which he wave me aller having « msulted with \r. Loge. Ile 
Was In the employ of the defenda i fhe north line of Olio street 
was the Pporcant line | didn’t take it, beeause it was irre (y ilar 


At Robinson’s corner the width of the street, measuring from the 
one fence to the other, 60.5 feet. and at MceLure’s it 1s 2 {t. 4 in. less 
It the points on the north side of (hio street at Penn and South 

losures and a 


: ’ ' ’ ’ 
Font Streets De tuk nas Correci, as SiOWT) aay the ene 
; * 
1; , ‘ } ‘% i ys * . " , ’ ‘ . ’ | 
line drawn through those to points protracted to the river, that line 


oc.eenct | “2 6) § + ¢ rift] 1 el , 
would be 69 < leet farther south thah the ine which have sown as 
the north tine of OhioSt. when ik Would come to a point Oppesite to 


the defendants guy pier. rom that line the nearest point of the 


guy pier would be 27.6 feet distant | took the south line of Ohio 
street because | tried it and found it was straight, and also because 
my father told meto. I would have had to take it, straight or 
crooked, after receiving these instructions. I don’t know whether 
the fences are right or not fhey have been there for a long Lime, 


| dont Know how jong. That doesn't satisfy me that they are 


correct. | did not inquire for ancient landmarks. If | wouid sur- 
vey land for myself | would) probably inquire for land- 


45 marks and measure the land and see how thev agreed. It 

would cl poe nad Upon Circumstances whe thie r would consider 
the landmarks sufficient. If Capt. MecLure’s post is out on the 
street—encroaching on the street—the line I have shown as the 
north line of Ohio street Is Incorrect b>) two feet or more. | didn't 
take the north ine, becaus I was d lng the work for 1m) \ father as 
his assistant, and | thought that was right SUp pose he and Mr. 
Hoge looked at the records. I know that Mr. Hoge did. He found 
the distances on Front street from Virginia to Ohio street. Along 
the re 18s atl angie In the ml ld of the bloek : that Is one thing, Dut 


line on Front 


I don't remember anything Cis lf vou take the 
} ! : 
reth building, 1U 


} 


street, as called for, from the corner of the old Hild 
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would put the north line of Ohio street sfrect eight-tenths of a foot 
farther north than I have placed it. The Hildreth house is an old 
house. The ground on which the guy pier stands between Ohio 
street and the defendant’s bridge belongs to the detendant. The 
north and south di Lil is called lor in the defendant’s deed. | 
didn’t measure that distance, because I was told not to by Mr. Law- 
son, the defendant’s superintendent, sald that the defendant’s 
land went to the north line of Ohio street, whether the line of the 
deed called for mor ‘| While ] hadn't measured the distances, 
I think the line yf defendant's deed would throw Ohio street 
farther south than I have placed iton my map. Mr. Lawson said 
he didnt Want it measured, becuuse lhe said he did hot care whether 
it ran further or not,and it would just make more bother if the line 
went further soutl There was no monument at that point on the 
north side of O| rect, that | know of. ‘There is a sewer there 
which was put in without a survey. There was nothing else that I 
know of that Mr. La n told me not to measure. Mr. lloge and | 
went to get the facts » knew all about it. I knew the measure- 


ments to be tuke id not to measure it I would 


‘ 
Lt 

have done SO), | ha tf dd, [ Saw a COPY of the deed. [ 
[. 


know my-duty asa surveyor. Mr. Lawson told me to make certain. 

measurements and miade that me asurement. [ obeyed In- 
46 SLructliols. do not Sit \ that that is the correct Way tO as- 

certain the | f this street I don't know about it. I 
inerely know that we did obtain the lines. and as to correetness or 
accuracy | think [did what was correct, as far as myself is con- 
cerned, should have measured the line called for in) the deed 
and think it should have been measured. Mr. Hoge was along at 
the time Mr. Lawson spoke to me and received the same instruce- 
tions. [ supposed the defendant wanted to throw Ohno street as far 
north as possible. There 1 id plat that calls for the distances 
from the angle ‘> | Ohio street. According to 
the defendant's cle ec] for its F nad tl listance from the bridge ubut- 


) = a+ 
. 


ment to the north line of Olio street extended ts yaa are feet. My 
line measures 2ob/, feet. Tf that deed governs it would throw the 
north line of Olio reet 0: et further south than [| have it. | 
would be satisfied — we got the line too far north without looking 
further int 


reads in evidenee the deed from Thos. Hornbrook’s 


Petitionel ay s 
Viieeling and Belmont Bridge Company in the follow- 


heirs to the \ 


Ing words: 
Deed. 


This deed, made this first day of March, 1882, between Triphena 
P. Hornbrook, widow of Thomas Hornbrook. deceased. and Dora L. 
Hornbrook and Charles P. Hornbrook, children and only heirs-at- 
law of Thomas Hornbrook, deceased, and Margaret L. Hornbrook, 
wife of the said Charles P Hlortibrook, of the first part, and the 
Wheeling and Belmont Bridge Company, of tie seeond part, all of 
the county of Olio, State of West Virginia, witnesseth : 


—_—  —_~ 
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That for and in consideration of the sum of thirty-five ($3,500) 
hundred dollars, by the said party of the second part to the parties 
of the first part in hand paid, the receipt of which is here acknowl- 
edged, the parties of the first part do hereby grant unto the party of 
scribed described real estate, being a piece of ground or land on 
ms ar gan » county, State of West Virginia, lving 
47 southwardly of Virginia street and east of South Zane street, 
resol bounded as follows: Beginning at the south- 
east corner of the west abutment of the suspension bridge, on Wheel- 
ing Island and two (2) poles from the center of said abutment ; 
thence down the east bank ot thi Ih bounded thereon 
south 7? east fifteen ,/°; poles (S. 7} I 15.78) to the corner of lot 
No. one (1) and in line with the north side of Ohio street; thenee 
south eighty-one degrees west (S. SI] W 14.60) poles LO South Zane 
street, north 7.70 poles (N Sh gna 4 thence north thirty-five de- 
grees West nine poles (N oo W. poies) to Lhe wing Ol said abut- 
ment; thence with Oe ah al the said abutment (north 31 east 
17.50) poles to the beginning, containing one acre one rood and 30 
poles of land, more or less, being the same property and tract of 
land conveyed by C. L. Zane to the said Thomas Hornbrook in his 
lifetime, by deed dated the 17th day of Mareh, 187], recorded in 
Deed Book No. 55, page 124. to have and to hold the said deseribed 
tract of land to the party of the first part and its successors in fee 
simple. 
Nemertina oy aarties of the first part. 
TRIPH ES PV. HORNBROOK. I SEAL. 
DORA L, HORNBROOK SEAL, 


the uetiged part, with COVeHDAL eral Warranty, the to bOoWllY- 


- 
— 
ss 
— 
-_ 
~~ 
* 
_— 
— 
oe 


CHARLES P. HORNBROOK. — [seat. 
MARGARET L. HORNBROOK. [seat. 


STaTE OF West VIRGINIA, | 
Ohio County } 


[, Alexander Bone, notary public in and for the said county, do 
certify that ‘Triphena P. Hornbrook, rie LL. Hornbrook, and 
Charles P. Hornbrook, whose names ar | to the above writing, 
dated the first dav of March, 1552 have each this day acknowl- 
edged the same before me in my said cou! LY ; also, | further certify 


that the said Margaret L Hornbrook, wife of the said’ Charles P. 
Hornbrook, whose name with her said husban yand sripsens rs 
Llornbro k aad Dora L, llorn rOOK are signe LO the iil bove 
48 writing, bearing date the first day of March, 1582, personally 
appeared before me In lh ccd suntv. and fe nd asta wa 


by me separate, privily, and apart from her said husband, and hav- 
ing the said writing fully explained to her, she, the said Margaret 
L. Hornbrook, acknowledged the said writing to be her act, and 
declared that she had willingly executed the same and does not wish 
to retract It. 
Given under my hand this the second day of Marel, 1582. 
ALEXANDER BONE, 
Notary Publie in and for Ohio County, W. Va. 

o—1425 
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West VIRGINIA, | .., | 
ile oa: 
Qhio County. j 


¥ { ‘COTE’ [look, clerk of the county court of said county, do certify 
that the annexed writing, bearing date on the Ist day of March, 
1882, was presented for and by me admitted to record in my office 
upon the above certificate as to the parties therein named this 5d 
day of March, 1852, at 2.55 p.m. 

Teste: GEORGE HOOK, Clerk. 

The foregoing being all the evidence introduced, the defendant 


oo 


introduced a witness, I. L. Llocr, who testified as follows: 


Testimony of ke i. Log ° 


[am a civil engineer and city surveyor of the city of Wheeling, 
and have had experience in protecting piers, such as the defendant’s 
guy pier, from the action of floods; IT have made such things a study, 
The present condition of this guy pd r necessitates its getting bro- 
tection from the riprapping about it. The riprapping ought to ex- 
tend at least as far as the present temporary riprapping Is. [T would 
protect that pier by driving piles and filling in with stones. I would 
put the riprapping about ten feet all around the pier. On the north 
or Upper side of the defendant's yuy pler there are, believe, a lew 


loose, large sandstones. There is a wall on the north side of 


49 the pier running toward the west. I believe there is one wall 
west of it, but I don’t know. I[ didn’t observe any. On the 
east there is a large sandstone riprapping which extends about ten 
feet south of the southern end of the pier; this riprapping Is neces- 
sary to protect it there: there Is quite it eddy Liat would be formed 
against the pier; there is also a powerful eddy from the abutment 
of the bridge above this guy pier; the effect of the eddy would be 
the undermining of the abutment to the pier, and the riprapping Is 
to prevent this. 
This witness also gave evidence tending to prove that the north 
line of Ohio street west of South Front street is where that line is 


shown on the plat here inbefore set forth in connection with the tes- 


’ 


timony of C. C. Smith. The witness Hoge stated, among other 
things, that the defendant’s southernmost fence, at a point nearest 


, + | ’ | | . 
He WilLhess 


the guy pier, is four-tenths of a foot north of the line as t 
, , ' id , , . 7 
established it, which was as shown on the last-mentioned piat. At 


'? 


, 


the corner of South Penn street the said fenee is two feet south of 


the last-mentioned line. 


On cross-examination the following questions were asked and an- 
swered : 

Question. You don’t think this plat on the north line of Olio 
street shown on It Is night, do you? 

Answer. From the basis I estimate it. 

Question. You Say bie basis Is right, do you , 

Answer. Yes; it has governed me in other surveys. 

Question. What do you say that line is the basis of ? 


e 


ene rare a? ee ee 
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Answer. That is not for me to decide; it is authority for that 
corner. 

Question. You haven’t much confidence in this line, have you? 

Answer. Yes, sir; of course I did orl wouldn’t have put it down. 

Question. Do you think it is right ? 

Answer, Yes, sir. 

Question. Did youavail yourself of all sources of information in 

making that line’? 
o0) Answer. Yes, sir; all available to me. 
Question. Did you omit any sources because Mr. Lawson 

wanted you to? 

Answer. There was one omitted, but i availed myself of it. I 
knew it was there. 

Question. Did you tell Mr. Smith about that ? 

Answer. I spoke to Mr. Smith about it. 

Question. What was your measurement on that line ? 

Answer. 15.75 pol S. 

Question. What in feet ? 

Answer. 209).S7, 

Question. How does his north line of Ohio street compare with 
that? 

Answer. I took another line that | took to show the line was 

Question. Excuse me. Stick to that line, the 259.87 feet. 

Answer. Yes, sir 

Question. Tell me how that corresponds with the north line of 
Ohio street. 

\nswer. That measurement comes 3.505 feet south of the north 
line of Ohio street, as I located 

Question. That measurement you ascertained from the deed of 
this land to the Belmont Bridge Company, didn't you? ‘That line 
lo rey poles 

Answer. Yes, sir. 

(Juestion. That is also the length of the line as shown by this 
plat, isn’t it” (Showing witness plat in the following words and 
figures :) 


(For plat see manuscript page 71! 
Answer. Yes, sir; yes, sir, 15.70 
Question. Then you disregarded that measurement on that same 
plat When you located the north line of Ohio street? 
Answer. I didn’t disregard it. Ll omitted the plat. I was directed 
to make It. 
(Juestion. By whom 


7 
ol Answer. By counss 3 
(Juestion. Counsel of the Belmont bridgeCompany? Then 


)} 


it is their priat and not yours 
Answer. It is my plat. 
Question. You made the plat upon the basis they suggested ? 
Answer. That was made before they were consulted in regard 


; if 
vou) if 
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Question, What did you disregard that plat for—this line of 15.75 
poles ” 

Answer. I claim I didn’t disregard tt. 

Question. You claim your north line of Olio street comes three 
and il half feet farther north ! 

Answer. You eal] it our north line. W hose is if ‘4 

Question. Christen it and I will take your name for It. 

Answer. It is a line established by a fence on the south line of 
Ohio street. : 

Question. Then didn’t you disregard that line designated in that 
plat? 

Answer. Yes, sir 

Question. Did you disregard it in anything else about that that 
you havent stated ” 

Answer. | wasn’t asked anything about it. 

Question. You disregarded it wholly in your testimony so far. 

Answer. | bave been asked L question about it and {| have an- 
swered It. 

Question. \\ he I) you SiiV ant pleat did you disr card if 

Answer. | expected lO be examined Upon 1b ati | forearmed myself 
upon it. IT haven't been a party toa plot to deceive any one. 

Question. It is evident there is a plot to deceive some one. 


Answer. No. sir. 


‘J, 


Question. Why did vou disregard that line? 
Answe f Was ¢ miplov (| by cert Lin }) rsons to make asurvey, and 
it would have been foolish to make a survey thev didn’t want—to 
have something they wish d mnitted 
52 Question. They didn’t want you to come over to find the 


exact lin 

Answer. They told me to find the nortl 

Question. Did they tell you to use al 
reach 

Answer. They didn’t tell ine not to use any facts. 

Question. On the other hand, didut they tel 
tain surveys’? 

Answer. They told me to go and measure a certain line. 

Question. That is an important fact ? 

Answer. Yes, si 

Question. Is that plat right where you disregarded that line? 

Answer. It is right so far as it goes 

Question. Is it not wrong, and don’t vou know that that plat dou’t 
go far enough, and for that reason is not right ” 


it, 


side of Ohio street. 
the facts within your 


‘) 


you not to use cer- 


Answer. | always knew that he proper line ought to have been 
defined. 

Question. Can't you answer my question ? 

Answer. To answer your question would probably put .me ina 
false position. As I said before, it is right so far as I estimated the 
basis by the survey. Asa plat representing a piece of property il 
Is not right. 

Question. The piece of property comes to the line of Ohio street, 
don’t it? 


Pane aor 


~j 


Co 
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Answer. It does. 
Question. If that plat don’t re present the piece right it don’t rep- 
resent that line rielit 
Answer. The distance called for Is LO e's poles, and places the one 
line of Ohio street the re. 
Question. If you had regarded that, it would place the line three 
and a half feet below that? 
Answer. Yes, sir; it would have been placed there. 
Question. Ought not that line to have been regarded ? 
D0 Answer. That is a question for you legal gentlemen to de- 
cide. 
Question. Ought not that line to be regarded 
Answer. Well, for instance, suppose that line—— 
Question. Ought not that line to have been regarded ? 
Answer. No, sir; I don’t think it ought, from the basis I made 
from the survey. 
(Juestion. At the basis, to get the truth, ought not that line to be 
regarded ” 
Answer. Yes, sir; to get it right 


Question It wasn't right to make thr survey that way, Was it? 
Answer. As to that. it was 1 Pit FOr nie 

(Juestion. Are you speaking of this survey ? 

Answer. | don’t know their methods 

QJuestion. If you had been told to go and ascertain from all the 


} } ,* ‘> 
- - Te 


facts, would you not have rewarded that 
Answer. Of course | would 
Question Who told vou not to measure It? 


niswer, Mr Lawson told me not to mr asure il 
Question. Ilow did he come to tell you that? 
Answer. | can’t answer thiat | was in the act of doing it,and he 


said he didn't want it. 

(Juestion You say you Was 1} the very act of measuring at that 
time, and he said he didn't wa 

Answer. Yes, sir 

Question. Did you ask him why he didn’t want it 

Auswer. I said it was best to have it. I objected to it. 

Question. You objected to leaving it out? 

Answer. Mr. Smith and I consulted about it 

(Juestion What did Mr. Lawso say when he said he didn’t 
want it? 

Answer. He said he didnt want it 

(Juestion. He didn't give any reasons for that ? 

Answer. He said he told us not to measure It. 

Question. He said to tell somebody, if you was asked, that 
you not to measure |} 

Answer. | le said that he took the responsibility. 


ot Question. In case you was asked that question you was to 


) 


say that he had taken the re sponsibility O Say not to meas- 
ure it? 
Answer. That is hearsay. It wasn’t told me; it was told Mr. 


Smith; he told Mr. Smith that. 
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Question. In case he was asked that question as a witness on the 
stand, to say he had stopped it? 

Answer. Yes, sir. 

Question. When did Mr. Lawson tell vou how to testify ? 

Answer. Ie didn’t tell me personally at all. 

(Juestion. He told somebody else to tell you 4 

Answer. Yes, sir. 

Question. Do you know how he came to instruct you as a witness 
as well as a surveyor? 5 

Answer. I know my duty as a surveyor. I spoke of 1t somewhat 
to call his attention to it. 

Question. What did you tell him? 

Answer. [ told Mr. Smith it would certainly be a question that 
would be asked. 

Question. You realized the Importance of that? 

Answer. I did. 


And, continuing, the witness testified as follows: 

[ have made no observation of the effect of the current or eddy 
on on the guy pier or anchorage, except in the condition in which 
itis now. I have seen the water running around it. [ don’t know 
that | observed how the water struck it sufficiently to answer. I 
looked at it in that respect There is an ed ly there, but I. never 
observed it sufficiently to answer whether it strikes on the north or 
east side. The upper eddy is caused from the abutment of the 
bridge. I don’t know where the worst eddy comes from, but the 
strongest would come from that abutment, which extends out into 
the river further than the anchorage and don't protect the anchorage 
very much from the current. It does protect it from the current. 
The anchorage looks as though it had sunk on the north side, but 

that might have been due to the strain on the guys. It is 
5D washed all around. ‘There are indications that it has been 

washed on the north side as well as on the south side. There 
is some new masonry on the south side above the riprapping. It 
looks as though the southern end of the guy pier had raised up and 
the northern end sunk. This might have been eaused by the strain 
on the guys, and it might have been undermined on the north also. 
The undermining could not cause .the sinking in any place else. 
The appearance of the anchorage indicates that it is washed more 
on the north than on the south. IL have made a study of various 
bridges and piers in the citv of Wheeling and eounty of Ohio, along 
the national road and Caldwell’s run, some of which were still 
standing and some of which had been washed away. 


The defendant next introduce] Watrer C. Surra, who testified 
as follows: 


Testimony of Walter i. Nmith. 


| ans a surveyor and civil engineer and have been for nearly fifty 
years. The plat put in evidence by defendant was made in my 
office. I have recently examined the defendant’s guy pier situated 


| 
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south of its bridge, north of Ohio street and east of South Front. 
There is some riprapping about it, but I cannot tell how deep or ex- 
tensive itis. I suppose it is about six feet wide and it extends east 
of the south side of the pier. I have had experience, more or less, 
during my whole professional life with regard to the construction 
and location of bridges. I think the guy pier in question is neces- 
sary to the defendant’s bridge for the purpose of checking the vi- 
brations and oscillations of the bridge in high winds. Ifthat support 
would be taken away the bridge would be likely to be injured and 
injuriously affected by the winds. <A portion of this guy pier has 
already been undermined for want of proper riprapping. The rip- 
rapping there is not what [ consider sufhcient for the purpose, and 
it should be much heavier, as the east corner of the pier has been 
undermined to some extent. | could not tell how far without 
06 making soundings, but the pier has the appearance at the 
north of having been already undermined and repaired. It 
looks like new work and is different from the others, but I cannot 
tell whether it is re ally so or not, but that 1s the portion of the pier 
that is exposed for want of proper protection. [ think riprapping a 
hecessary protection to the pier -riprapping or some other kind of 
protection to guard it against the eddies and the driftwood coming 
against the corner of the pier. In time of high water the eddies 
would have the etleet of driving the current around the pter, and 
would have the tendency to undermine it and wash away the sand 
foundation which is usually formed by the eddies around the pier. 
Riprapping has a tendency to shield the pier from the current of 
water which circles around the pier at times of high water. Rip- 
rapping is easily replaced if washed away. If heavy enough it is 
difficult to wash away. 
This witness also pave evidence ten ling lo prove that the north 
line of Ohio street is where that line is shown on the plat hereinbe- 
fore set forth with the evklence of ©. C. Smith. 


On ecross-exumination the witness testified: 


By the east corner | mean the corner of the pier closest to the 


river. The pier is likely to be undermined at the point at which 


the current strikes it most strongly. By an eddy I mean where the 
current Is drawn from its direct course and drawn around the abut- 
ment of the pier. The pier is undermined where the current strikes 
It; that is where the riprapping is needed. I think there is a little 
now at that corner, but Junot enough to do any good. The riprap- 
pPitigy now there is a kind of peeve hit put there to protect the pier, 
and there has evid ntly been mol there, for 1t looks as if it bad 
been washed off or sunk in the ground [| do not know how much 
of that riprapping would be required to protect the pier. It 1s good 
as far as it extends, but I don’t know how far it extends. So far as 
I know, there has been none except what ts visible. There are 
some stone built out upon the corner next the river, the undermined 

portion. On the side next the river there is Just louse stone. 
oF There is sand lying over and among the stones. I never ob- 

seived the operation of the current or eddy upon that part of 
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the pier, and don’t know how the water strikes it. I think it 1s pro- 
tected by the abutment of the bridge ()1) thi north. Sand is de- 
posited between the stones. Paving around the pier would do as 


well as or better than the riprappimg li the pavement wasnt very 
Cia 7h haf 1 . 
deep and lf the prave ment was laid Piet. (jhio street ought LO fo 
. : . ‘ } } ‘ ' : = ' ' . 
three feet 6 inches further south than claimed aN defend init. 
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On redirect examin 

l think the defendant, in order to properly protect the guy pier if 

question, should have riprapping which would go up onto the 

pier at least six feet from the foundation of sand where it rests: In 

nab ense there ought to be ciaht or ten feet at the been. ane 

that case Lier oucviil LO) HE CP OF LET IOC a cide mist i rou 
} 


say that ten feet would be sufficient, provided nothing would be in 
the Way Lo poi yent il from jl tecting it, and tha re ought Lo be ten 
feet in all directions all around the mer. The riprapping now there 
would answer for such work as far as it goes, but it is not of the size 
| should have made fora bridge of that kind and a current of that 


sort. I should think it should be of large stones and much wider at 
the base. There is always more or less of an eddy around the pier 
at high water, and when the water of the Ohio river is very high 
there is a good deal of drift unless there has been a freshet recently 
before. 


The defendant also introduced a witness, JosepH LAwson, who 
testified as follows: 


Lt stimony of Joseph Lau SO. 


I am secretary of the defendant COmMpany and have been since 
1865, and the superintendent of its bridges, my duties being to look 
after the repairsot the bridge and toll-keepers. The bridge was recon- 
structed In 1871, and again in ISS7, from plans furnished by Mr. 
Hildenbrand. ‘The guy pieron the island side south of the bridge has 
been there ever since | have been connected with the defendant. It 

is used to attach the guys to it to stiffen the bridge against 
DS storms or wind. Since | have been connected with the de- 

fendant company [T have made suspension bridges something 
ofastudy. I think the guys are necessary, and that the pier is 
hecessary to attach the guys to it. Around this guy pier there 1s 
stone on the south side upon the stream or river side and south of 
that, and there is filling and stone on the land side—loose wall with- 
out cement or mortar. ‘The prevailing winds that give most trouble 
to the defendant's bridge come from the southwest—tlie direction 
of these Cus, Phe southeast and southwest winds atlect the bridge 
most, but it Is also affected by winds from the north when they are 
heavy. ‘There is a guy pier on the north side of the bridge also, 
and guys on the north and south at the eastern end of the bridge. 
When the river is bigh the water washes around the guy pier south 
of the western end of the bridge, and [ had part of the riprapping 
on the lower side put there; part of it was there when I came, and 
IT had more put in afterwards to prevent washing out; it washed out 
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from around the guy pier. The last riprapping was put there after 


_ 


: ‘ 

] F | i") ° ® ] » * , | . "}* 
the flood of ISS4. There was some but Il put more there. The guy 
mer was dug if } t « this tlood [ 29 puta post in 
i at Ae Ph CPi i ae hws i / il ii‘? ‘ i bP .al a if 

7 ’ 
' . } " . ‘ , e. . ree , 7 ve 
after the flood of ISS4 to fas ruys to. ‘The post spoken of ts 


not imbedded in the mason ) | r, but is putin the rear of 
the pier and against the pier. There are stone built around and 
under it to Support It, and a br rainst the post to keep it from 
aa it from fall- 


lulling over Lhe guy plier also sus race to keep 
ing over It is supported by the ng | first heard of a new 
. ’ * 
bridg velhe contlempiated med WILTITH bine last 
vear ortwo. No changes has iis guy pier since I heard 
. , , . . . 
»*? P . | | ’ ; ; ‘ ‘ , ’ ; " ; . 

ol Au, ah | Line tial a itl = ‘Fi Pad ; ~ , J} ' bu] ’ iii Oo hel use 
than it was accustomed to be pu ind proposed to be 
?. . } + . ‘ P . . ‘ of : 
taken has Deen used for Dridve pu = and fora @uyv plier. l have 
ae , ; , ‘ e} 
CcTh pine tunber on = VV i q Bu I peu > if] or vie 
} ws 7?) ISS, 1? id : ‘| af ' ' . | . EF ’ : “? , 
ridve | i i i? i ‘ if , } 1 ’ \ was Ee s &sset pro rCTLN 

IL beLONTE ltu Mr. Hor ‘ bie oridg company used the 

P¢ en A . , ™ .) . 8 } j — Sos ' ‘ ; 
ou property in IS;2and 45 . at when they needed it 
, : : , . = 1 *. 

untii it made 1 mu . \\ ec lnder a verbal ar- 


rangement W th Mr If rmioro sideration of all wihy him 
and his wife to use the bridge wu uit yt | We use the property 
more fully now than we did the Deftore purchas- it I put certain 
materials on it which | could not put on the main anchorages of the 


bridve. Phy = ( micCliiors WW i i PPS? TRETRRU ] rt) Loem, and 


} ’ '» ‘ ‘ ‘* " . ‘ *% I : mest ‘ 

tiiis Wiis Very that it pitvil ’ , 2%, Wilt? on™ i i Wii ive, and 
. " . ’ ’ 

after we bought the pi rtyv th nber was plied there. Astothe 


| 


pine about thr mv plier. | LT ilKkKe@ to Go Without that. 


Lwould be very mrad toad ‘ ith Ss Li) C Woulld Ue sSOte- 
| ; * 4] ie ‘ ' ‘ \\ , 
thing put there | end O ’ 11 ene ko my 
. » 
} , P 
telling the survevors empio ti inv that they 
- 

} ’ : ’ ‘ ; , - 
Shou ‘j ale _ ti » ' 7 i? ; | é *¢ , { itt) Littl 2 Lie 
5 : 
bridge down to wh snow ©) | fia y that the river 


wis up wien Wwe Wwahted the sury mde, and tH reason ior want- 


77 iy ’ ‘* si}! "4 ‘ .% = ; ‘ Pecan? > i ‘ : : 2 . ry +1) :. )< 4 ‘ret ry 

; | = 5 ; ; ; i ‘ il " that j i ' i 

i I | ; ) 3 i *) i : 
, 
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iPoth | i' eiere j i) ae ‘ pct = i ’ 4  ' | “ i _ i) \\ a Lie 


1] 
Street With OUr Propert\ ie@ that Was Wanted: so that 18 the Wav we 


; : :; 
j ; ; ‘ es ° . ‘ 
COLle LO ret Like it iat i}j [ 5 | rit] | i? StF Vors tien lb 
; ’ , " 
. mas & . _ - . ; , . ; . ; > 
Wash t necessary ts 9 fie ine I ridg poutmentwuyt w got 


thie line of the street. bhi ih iLor the river Caused some delay 1th 


getting the survey. Wecould not get down to the guy pier to meas- 

- — * . i 

ure 1t, aS Lie Water Was up around [ \Lr ‘ irke Sald 1t wasnt 
; ] 4 ; ] } ‘ « ‘ j sa? } : 

necessary to get the ine irom ie bridge abulinent down; that It 


was the other line we would need [didn't have any idea at that 


time that it was necessary to have the line. trom the abutment 


b6—Il425 
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1) order tO ret the line of the street The defendant's 
60 bridge has some repairing done to it every vear. We have 

no place hor piling lumber. xcept the roperty bou: oh) it from 
M #f | ] Ori brook . which extends Irom tie abut Mm ae hi | of the bri 1! lve 
down to Olio street. The part next to Ohio street is the high 
ground, I cannot use the lower }?: irt next to the bridge on account 
of the water coming up on it. The land proposed to be taken in 
this proceeding is high ground. [| always thought it necessary to 
the defendant and so advised before the ¥ Irchase of it. The pur- 
pose of purchasing the plece of ground of Mr. Hornbrook was that 
we needed the ground for repairing purp ses for our bridge. | 


} 


could get along without it by making platforms or by piling the 
lumber on the anchorages or by ret ting some other place, 1’ ling 
lumber on the anchorages is inconvenient, because in putting the 
lumber there and taking Ib away it is necess iry to block the side- 
walks and wagon-ways leading to the bridge, and thus impede 
travel. ‘The anchorages of the bridge are on both sides of the road- 
wav leading tothe bridge and are sixty or seventy feet long by ten 
feet wide. 


On cross-examination the witness testified : 


The talk about the twenty-five feet proposed to be taken being 


necessary because We Wanted LO pile lumber OW Ws not nousense, 
If [ dou’t have that | have to eet some oth ro peace, here 


~~ 


would be difliculty about ie ttine anothie , Ene. A { times We 


= — 


have twenty-five to thirty-six thousand feet of lumber. | don't 
know how much we have now. We have somewhere between 
twenty-five, thirty, and forty thousand feet. To pile this lumber 


would take a piece of land about seventy feet long and twenty wide. 
The lumber that we have now Is forty feet long, parts of it. [don’t 


i 


think there ts any place on the defendant’s land outside of the 
twenty-five feet where this lamber could be piled on high ground or 


ground us high as that proposed to be taken. Outside of this 25 feet 
[don’t think there is 25 feet more in length high enough to pile 
lumber on. There is other ground on which [ have piled lumber, 
but I had to put material under it to raise it up. I could do that 

aguin if IT was foreed to. It was very inconvenient before. 
6] There is of the other ground a space about sixteen feet by 

sixty or fifty, but it is not as high as the ground proposed to 


be taken. 


The petitioner then put to the witness this que stion: “ This 16x 60 
fee | of i nad Vou woul | f ice | reasonab| V ale 1 pl ling 4 lum be rol 
‘Lo the asking of which question the defendant objected, but the il 
overruled its objection and allowed the question to be asked, it 
was done, and the defendant excepted. In answer to this quest 
the witness replied: “ Not without some understanding.” 


Continuing, the witness testified: Some of the lumber that is on 
the twenty-five feet proposed to be taken is raised up by underpin- 
ning. 
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The following questions and answers were then put and made: 


Question. [ ask you what you have outside of that 25 feet that 
you would be reasonably safe in piling on. 

Answer. The safest would be between that and the bridge. 

Question. How much ? 

Answer. I don’t know. I didn’t measure it. 

(Question. You can give us some idea, can’t you ? 

Answer. To take it in sixteen and twenty feet widths I don’t 
think I have over thirty feet long 

Question. Did vou say twenty feet long by twenty wide? 

Answer. No, sir. 

Question. Have you got that much? Did you underpin any 
lumber that vou stuck on 25 feet on this 25 ft. piece ? 
Answer. Yes, sir 
Question.. If you would underpin and raise it, how much high 
‘ound would you have to put lumber on? 
Answer. ft reaches over the high ground, 
Question. How much ground have vou outside of the 25 ft. to 
pile lumber on if you underpin it the same as the 2o feet? 

Auswer. I don’t know how much 

@. You have more than twenty feet? 

Answer. | don’t think I have 
62 Continuing, the witness testified: Lumber can’t be piled on 
the bridge anchors morethan twelve feet high without danger 

of the blowing off In a storm. suppose Wwe could pile oO O00 feet 
in) the anchorace = without thay ding travel. but hot without great 
Inconvenlence in getting it up to the anchorage. I think the stone 
piled around the guy pier is riprapping of a certain kind. It is not 
of the best. [tis a very poor kind, but not the next thing to no 
riprapping “ut all pul some at ivy stone arouil | the post to sup- 
port it, to keep it from pushing out. ‘Then it is riprapped over with 
heavy stone. Thi re. Is also i brace holding the post to the top of 
the anchorage. [In the flood of 1SS4 the ol post was broken off by 
the drift; the guys were also broken off. We had to cut those that 
were broken off on that side. When a flood comes and brings drift 
| have to cut the PUVS LOOSe, though nol in ab ordinary flood. Ifa 
Hood would come somewhere near to the floor of the bridge I would 
eut them off. Such a flood would take the guys and perhaps the 
bridge. too, if houses were washed down against the bridge. If such 
a flood came and the guys were broken and the post carried away 
thie pric r would be of no use if these occurrences wo rh happeh all 


gl 


abt ones lt the post sho ila be Oronreln and the Cus stil] remained 
attached to it they would still be of use in steadying the bridge in high 
wind Ih that case the other two ru \ sattach d to the mnbasonry would 
have more to do and the tendeney of the pier to be: undermined 


} 


toward the bridge would be increased. It is undermined some now 
on the side toward the bridge. I don’t know whether the strain of 
ne to do with that. The reason for fasten- 
ing the guys to the top of the post was to elevate them above the 


uv pier so as to keep them out of the reach of drift coming duwu 
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with the wat [ think I had some TuYySs Ci arried to the Lop of the 
plier and the drift broke them. Lh In’t Suy that the line from the 
abutment of the bri lore down to the line of Ohio street was not 
measure qd because the water it The reason Was that Mr. 

Clarke said it wash | hecessary , that if was the line of Ohio 
(| Mer lloge Was Inthe act of ine: suring that 
linewhen [told him we didn’t want it. At that time it “could 
have been measured well enough | told themm not to measure it 
and if they were asked about it to say that they hadn’t measured it 
because we didn’t want it done \Ir. Walter Smuth told me alter 
the occurrence spoke n of and before the trial commenced that this 
was an important line. At that time I didn’t tell him. not to get 


the line. I didn’t tell Mr. Clarke that Mr. Smith had told me that 


> . 7 . 4 i. : . an ] > a 7 *-F 

the line Was all Tinportant one Al ihe Lime | roid the survevors 
i | y . | ts : | . ] . , one : 

not to Ineasure th | Gens I net rwhoethel | knew or not 


} . ’ } 1} ; . ait - .@ . » 
that the defenidant’s deed ealled for the north line of Obto street ex- 


tended. did kj Ow that ite wards 


rgxt : } . . } _ . »- 7. 
Che counsel | ’* rhe peti home! thers Ltoor) then asked the witness 
i 


this question: “ Did you ever take sand from the outside of this pier 
and sell it?” ‘To the asking | | | 

jected, but thy COUPTL OVePrru ec its ob l¢ | 
tion to be ask « Wi ch) was done, and the defendant excepted, 
Thereupon the witness answered: “ No,sir; not from the pier.” The 
ther sked this question ‘Did vou sell sand 


petitioner’s counsel then asked this qu 
i 
ee Rie a | a. Sea al ee . oe a , 

that was taken from the river side of Lhe pier’: lo the asking of 

. ’ ; ' : } } ] : 
which que strom th GeTfenadant objected, Dub Lhe court ove rroted [s 

, | ‘| } tT ¥ ; } | * ] ; ] ‘ ; ‘ : 
objection and allowed the question to be asked. which was done. and 
the defendant excepted l‘o s question the witness answered 
¢ i, — . @hee ' I r ' oe - ied 
: Krom around Piss Piel L €]0q) i »\\ sane to he Paiken Trot _« 
[ allow it to be taken from out next the river, but not next the pier, 


though [ do allow it to be taken from between the pier and the river 
why ithe river is downh to n certall tron 
Continuing, the witness testified 


‘We took Sill OU ther t) - co lt ld n't tf) nk there has 
a anv sand tak Vwi om there w ithan twenty feet 91 the pler. 
On a piece of land 20 x 70 S4.000 feet of lumber eould be piled 
making the pile ten | 1 and the spaces between lumber 
being equal to the | limber, if the ealeulation Is 
made without regard to the d lengths and thicknesses of 
lumber.” 

O4 On redireet examination the witness testified 


Some of the lumber we use isS x 6,8 x 10.4 x8.3 x 11. and 


+) » & a7 ] > | ‘ —_— | ‘ " | , on » £3 » . ; ; 
4220, AM SULIT . > = . ‘ i im ~ ii +P & it? Lilt iT wre. he 


° . . . 
prineipal pari Oo iit itthboer yy on ti (rout | LhOOrI 
| 
ay @ he meavyv tint rs COS! me tl) arevest part of the lum be r 
1f } \ } r} . . 
o> . »* ry : , * -_ , a : . 
used for the bridg pierre are ihe lem) tin tL present 
J 
,? : ' , . . 
f usually pile the lumber from five to six feet hiel fhe hicher it 
se pris aiti i ii i ‘ a's ij Let Pp a a beindd I i 


. : = ’ ! 
Is plied (ie itili 
a - ‘ m ;¥% ’ s* 7. hs '* * . ’ ‘ ; ’ ] +) . - 

is what is F Pel | ic ordinary reDaLrs tn fan laye eXlravrdi nary re- 


TT, a my, gy 


limes 
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pairs we have bad as much as 130,000 feet of lumber at one time. 
Some of this we left where we bought it until we needed it, and some 
of it we piled on this ground. We did not use all the ground suit- 
able for piling lumber, because we had workmen working on part 
of it so as to keep from interrupting tratfic on the bridge. 


. 


The defendant thereupon rested its case,and at the instance of the 
defendant the jury went to view the property in controversy, and on 
their return the petitioner introduced a witness, D. M. Cary, who 
testified as follows: 


Testimony ot ) V f } "y 


My business is contracting for railroad and bridge work. I have 
contracted for a great man bridges in mv tline, and have built 
masonry work ever since 1868. [ have had a great deal of expert- 
ence In building foundations of piers for bridges. I have seen the 
defendant’s guy pier on the south of the west end of its suspension 
bridge. I saw it yesterday afternoon and some stone around it. 
The stone lie around loose; some of them close up to the pier and 
some not. [ don’t know how much use they are. They don’t look 
to me as if they are but very little use, and the foundation of the 
pier is undermined. ‘The stone lie around loose under the pier, 
which is undermined. <At the lower end there is some stone there 
that is not washed out. It is paved with stone and sand. It looks 


. Ms ] , r ' } : ; sy ] ’ ; , . ; *) . , ’ } 7 ' 
as if the washing Is on the fuce and upper corner—tfrom the location 


ir 
\ 


of the nncnorage @ast of tlie plier | don’t know what use the 

> : ) . | j } . ’ a 

HS stone is around and against the post fthere is enough there 
’ ; , i , 

it would act as an anchorage ana hoid it there It is not any 


better for that purpose than the ground 
On cross-examination the witness testified : 


. : , ; , 
Karth would wash more than stone If the stone are heavier than 


the earth IL Would make a alitel Stone is heavier than earth 
| ~ ! ‘ ’ j ] , : ; ‘ 
li there is enough of thetn., l dlidh : enough of them to Know 
' o} ini . ees » thyere ~— ; I} ' ; at , 
whietner tliev are hteaviel An eu we neo me sume amount ot 
' . } ? ] : ‘ i Aol . ] 
stone Is heavier than the like umMot Or earth ime stone Ww yuld 
Sm ’ j ‘ " ' ] ; " " ? h ; ‘ ¥* : 
hold Loe Past iy i | einen Cabal il 1; @’at i 1) +" uld— peLle] Livitt} that 
. 
lving around loose. To pack « ) that is down around the post it 
: } } } ; ; seicer 8 Pratt e235 
is better than the sume amount ot sto iViIn@ around loose If the 


earth was put in first and stone on top, the stone would help keep the 
post down. f the stone is put in loose it would not hold the post 
bevond the weight of the stone (ne cobble-stone would do some- 
thing LO hol tli Prost it Wr) ft s () y a quest! nm whether there 1s 
enough stone there to lio d the peOst Gown | dont know whether 
there should be more stone or not | ohnlvsaw someon the surface: 
didnt SCe Tmahy. ] mt kh W Whether t re Were elougn or not. 
All could set wast t enongil lo PEPTIC TL Gem I ere st} suid be, 
in order to do any good, more st there than I saw; how much 
would depend upon the strain upon the guys. I dont know how 


much it would take. I don’t know whether what I saw would be 


enougii or not. Lhere Is hot euougndb ll there Is a strain on the 


A a sencmnguenees 
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gus. 


there was a strain on the guy it would dr, 
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side. The witness was then asked. “Shou 


there ” 


Continuing, he testified: “If I was guing to ¢ 


guy pler T would build a new one with new 
[ would build itin with masonry and not putinany riprapping. We 


don’t put riprapping around masonry to th 
mind having seen at any otl 


H6 a pler whi it was built above the sur 


1 


| 
le] 


CO. VS. 


don’t know whether there was a strain on the guy. If 
iw the pler over on one 


there be riprapping 


lo 


4 


* and answered, “ Yes, str: or something done to it. 


anything with the 


masonry at the bottom. 


} 
ri 


i? 


’ 
b if 


[| don’t eall to 


| | 
er place riprapping put around 
| eof the water. ] 


don’t know what the object of the riprapping would be in a 


situation suc 
put riprapping is on the ed 


? 


only place I have been aecustomed to 


re Of a DANK to'K 


— 


and not to keep masonry irom washin ’ | 


Is any good to protect masor 
opinion, The pier has no 
ble foundations. 
foundations. 
sand Over every thing. 
had protected 
been the re 


The defendant 
testified as follows 
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ing of the pier, but were put there, I could not suggest any reason 
for putting them there except to protect the abutment. I don’t 
know which was the largest. I don’t know how large the stones 
were: th ‘Vy were ordinary stone: ata wuess, the larg st was about as 
big asa plece of chalk; they were varlous sizes; some larger and 
some smatler. | dont know which was the largest. | couldn't say 
whether the largest was three feet long or four feet or two feet or one 
foot. [ suppose there were some there that would measure one foot. 
| don’t know whether there was some as large as three feet; some 
were larger than others; they were of no use for the protection of 
the pier, in my judgment. I could say that without saying about 
the size of the stone; it would depend upon the weight and size of 
the stone; if lL were to protect the pier as it Is, if [ were to deposit 


riprapping and stone there, | would put stone at the other side of the 
pier, nearer the river, and in a very different shape from the way In 


which Liey are now muell diff rent qj ] intity, larger quantity, Ol 
and the river. I would put riprap- 
ping there if | would protect the pier with riprapping. I don’t 
know whether it could be properly protected with riprapping or not. 
[ don’t think the pier in its first construction was good ; it might be 
made better than it isat present by depositing all the stone where the 
stone is wanted. I don’t know that [ would deposit any there 
‘“nnot sav how far it would extend to do it 
properly; that would depend upon the bed of the river. I didn’t 
study it with that in view [ studied it with a view of seeing whether 
the stone would or would not be of any sufficiency and not with a 
view of seeing what would be proper to put there. My first object 

Was to see whether the plier was protected and to see if the 


’ ‘ ; ‘ . , " .* e* " . . e \ ] ? 
Hs stone about lt were oO] anv vaiue tor anv protection. | don't 


the corner nearest the brid 


‘ . ’ ' * 
against the pier. | 


LOK anv rip ipplig is thecessary On the south side: of 
course, | could not say, but that is mv opinion. I have looked into 
lf stion sullen ntl to have at Of] bot On which | could rely 
if | was in charge of the bridge I think | would be justified in taking 
the stone that is now there away from the south without pucting any- 
thing in place of it [dont thiok it would hurt the pier. I did 


not see the river a s height, but looking at the river as it Is, with 
the water close to the foot of the plier, Dut with no water touching 
the pier. | saw no eddy | never saw the plier until yesterday, and 
never saw the pier with water around it. Without knowing how 
the currents are when the pier is surroanded with water, | would be 
Willlng to take Lie stot LwWil\ ! dont think 1t would wasl at the 
soutii: there is verv littie evidence ol Wasting there if the stone 
h i int been Lier d Te KNOW Will W raid happen | (| mnt think 
anything would have happened. | think the earth around the piet 
would have been the same le leriit Wilhout the stone. | dont think 
there is enough stone there to lave any etteet [I dont think their 
removal would have any effect on the pier. I didn’t examine right 


, 

south of the plier to KNOW Whetiler 1 had been washed or not, or 
i ’ ’ | | ° : oa | , *s . 

whether there was the natural formation still there I couldn't “av, 
* . e* _ ° 1 _ * j " F , — ; bid : j ® ‘ '* . 

or Whether the stone south of the pler ii id been pul there altel the 


? 


earth had been washed away. 1 don’t know whether there were any 
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stone rh there Hat would roll awa 
riprapping to putin until you t to 

‘ om ‘ 
* = . . ‘ ‘ 
Stone It) Ulitl \\ ft Vere Sci tlisil j 


would tell that by watching the cur 
that we have pul llth as IhWUCias | 

at the north side of tin pier, where Cin 
Ing at the south side, where there i 
had any effect upon that. 
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me as Cialteda i>) Lidf heen i te Ga 


masonry of the guy pler, measuring | 
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n ‘ : 
. say 7 
as thus iocated. 
ak . ’ r } » | ; y ' ’ | 1? ; | 
phereuponh, tie toregolnge vel (Y iill 
i 
} 
cause, the petitr rmoved th rt 
a 


tion—that Is to say, lands owned by o 
pany are not thereby exempted from 
are not necessary for the enjoyment of 
they Thy Ly LanKell [ol t | 1) ir} )- ()] 


4 , 


COM Mpany Lh) Vii ‘a iit PALI a Lal i 1 


lo the Piville Oi W nieh lustruction 
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any kind in such portion and no right to use the same for main- 
taining thereon its pier, its riprap, or for passing to and from the 
same from Oljo street or for any other purpose. 

- The de fend: int is not bound for the accommodation of the 
plaintif to remove its guy pier or riprap to some other place on its 
Seana i tee the jury must determine the question of the 
necessity to the defendant of the land proposed to be taken without 
regard to the possibility of such removal. 

And the defendant thereupon moved the court to give to the jury 
seven other instructions in the following words—that is to say 

3d. In the absence of bad faith. a. rporation formed for the prose- 
cution of a work of internal ana pent, such as the defendant, ts 
pe rmitted by the iaw to be the Judge of the necessity for its taking 
or retaining property for its use. If, therefore, the jury find from 
the ovidense thal the defendant in good faith has used and is using 
for its guy pier and riprap a portion of the property here sought to 
be condemned, then the jury should also find that such portion is 
necessary to the proper exercise of the franchise of the defendant, 
and should find for the defendant as to such portion. 

4. In the absence ol f bad faith, a corporacion formed for the prose- 
cution of a work of internal improvement, such as the defendant, is 
permitted by the law to be the judge of the necessity for its taking or 


retalhning property for its use If, therefore. the jury find from the 

idence that the defendant in good faith has used and is using 
for piling lumber used by it in making repairs to its bridge a 
portion of the property here sought to be condemned, then the jury 
should also find that such portion is necessary to t le proper exercise 
of the franchise of the defendant. and should find for the defendant 


as to such portlol 


; 
— ~~ A - } 41 . . a» § .* } 
i | 5. Where it is said that property must be necessary for the 
: 
proper exerels of the ITranectils it the 1) lant Ink 1 order * to 
] . . ‘Moe @ ; } , pt} , 7 
be retained OV Ib agulhbsl the pilath rs ciaim in this pi eding it 


Is not Intended that the land must be so abso! toc napa ce as that 


Without it it would be altogether impossible for thedefendant to main- 
tain or use its bridge, but only that the land is such that in the ex 

ercise In good faith of a reasonable discretion it 1s proper for the 
defendant to use the property in the course of the exercise of its 


franchises. If, therefore, the jury tind from the evidence that a 


+ ’ ’ . 
portion of the property sought to be taken in this proceeding Is In 
} ; as ies ~~ - . me : . , . 
good faith in use by the defendant for its yuy plier or lor its riprap, 


} » 4 +] » | ‘4 , ot 1 : . lat ' 

and if they further find that use is such as itis proper for the defend- 
ant in the exercise of a reasonable discretion to make of such por- 
tion Ith the course of the exercts Of Its franelise, then Lue yury 


/ 


6. When it Is said that property must be necessary for the proper 
’ 
i 


exercise of the franchise oO1rthe detendant lu ora » be retained bv 
it against the plaintiff's claim In this proceeding it is not intended 


that Lhe land must be abso!) utely hece SSary as that without it it 
would be altogether im possi bis tor the defendant to matntain or use 
its bridge, but only that the land is such that in the exercise in good 
faith of a reasonable discretion it is proper for the defendant to use 
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the property in the course of the exercise of its franchise. If, there- 
fore, the jury find from the evidence that a portion of the property 
sought to be taken in this proceeding is in good faith in use by the 
1 by it in. making repairs to Its 
lat use Is s such as it Is proper for 
a reasonable discretion to make of 
ie exercise of its franchise, then the 


defendant tor pling lumber use 

bridge, and if they further find 1 

the defendant in the exercise ol 

such portion in the course of t 

jury should find for the defendant as to such portion. 
The defendant is not bound for the aecommodation of the 


; 


} 
} 
' 
i 


plaintiff to provide itself with other space, either upon its own 
72 or other land, for piling the lumber which it may now pile 

on the land Propose d to be taken If, therefore, the jury find 
from the evidence that the defendant uses for piling lumber used 
for repairing Its bridge a | yrtion of the land sought LO be taken in 
this proceeding ne ey shall not, in determining 
that portion to the defen iit, consider the possibility of the defend- 
cai dewvhdiae Heel wlth other space, either Upon its own or other 
land, for that Use, but shall determi e the question Ol necessity is 
though no other space than that now used could be obtained for the 
purpose. 

8. In order that the defendant may retain a portion of the prop- 
erty sought to be taken in this proceeding it is not requisite that 
such part should be in actual use by t the defendant if it Is necessary 
Lo the proper mMalntamMimng Or securing of ts bridge. If, therefore, 
the jury find from the evidence that a port ion thereof ten feet or 
less width on all sides of the defendant's guy pier Is nse, ie fang 
proper maintaming QO! said guy pler and of the defendant's b ridge, 
then as to such portion they shall find for the defendant, although 
the whole of the said portion may not be occupied by the defend- 
ant’s riprap. 

Y. If the jury find from the evidence that any part of the defend- 
ant’s guy pler or riprap is on the land sought to be taken in this 


proceeding, and if thev further find from the evidence that the said ‘ 


— 


guy pier and riprap are actually and in good faith in use by the de 
fendant, and that they are necessary to the proper exercise of the 
franchise of the defendant, then the jury shall tind for the defendant 
“as to the whole pr irce| SO olit LO be Lake. 

To the giving of sich tiation the petitioner objected, and 
the court refused lo give the said lustructions, ana thie reubon the 
defendant excepted with reference to the refusal to the court’s action 
upon each Instruction. 

The defendant also moved the court to require the jury to answer 
each of the following questions in writing: 

F Does the strip of land proposed to be taken in these proceed- 
Ings Include any part of the defendant’s guy plier: 
° >. Does the siein of land }) roposed LO be taken include any 
part of the defendant's riprap? 
do. If any, how much of the defendant’s guy plier is on the strip 
of land proposed to be taken in these proceed ngs? 


4. If anv. how much of the detendant’s riprap is on the strip of 


— 


Jand pro; osed to be taken in these proceedings * 
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Oo. Were the defendant’s guy pier and riprap in good faith placed 
in their present position before the plaintiff’s project of building a 
bridge was known? 

6. Is the defendant’s use of its land for a guy pier and riprapa 
use which it is reasonably proper for the defendant in exercising its 
franchise to make of the land occupied by those structures ? 

Dut the court refused to require the jury to answer any of the 
sald questions, and the defendant again excepted. And the jury 
having brought in a verdict as in this record is hereinbefore set 
forth, the defendant moved the court to set aside the verdict and to 
grant it a new trial of the said issues, but the court overruled its 
motion and proceeded to enter up an order upon the verdict, and 
the defendant again excepted and tendered this its bill of excep- 
tions aud asked that the same might be signed and sealed and made 
a part of the record, which is now accordingly done. 


JOSEPH R. PAULL, Judge, We. [SEAL. | 


SrTate oF West VIRGINIA, | 


: sect : 
Ohio County, | 


[. John \V. Mitchell. clerk of the eireult court for Ohio county, 
West Virginia, certify that the foregoing is a true copy of the record 
and papers in the proceeding wherein The Wheeling Bridge Com- 

: } bade ah , ] ] , ] >. ’ 7 
pany Is perrLuione r and Pha \\ it enngand é imont bridge ¢ OmMpany 
is defendant as the same appears in my said office. 

Given under my hand this 5th dav of May, 1S90. 


JOHN W. MITCHELL, Clerk. 


(Cost of record. = 
(Record printed May 19th, 1890.) 
(Printer’s fee for petition, record, index, and cover, $54.50.) 


74 ‘Tore Wueewina Bringe Company, D. E., ) 
Toe WHeEELING AND Betwont BripGe COMPANY, PES 


Opinion by Lucas. J. 


| Ong after the I id establishment of a ferry the Legislature, 
ty ceneral law, provided that the county courts should not 
license a ferry within a half mile in a direct line of one already 
established: Held, this general law, so far as it applied to such 

rrv, did not create in it the right to a perpetual 

but was repealable at the will of the Legislature. 


Ce@lnse al 


existing Ie 


monopoly, 


) 

The purchase of suid ferry by the Wheeling and Belmont Bridge 
Company under an enabling act authorizing them to make the 
purchase could not enlarge nor add to the ferry franchise or 
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the property in the course of the exercise of its franchise. If, there- 
fore, the jury find from the evidence that a portion of the property 


sought to be taken in this proceeding is in good faith in use by the | 
defendant for piling lumber used by it In making repairs to its 
bridge, and if they further find that use is such as it is proper for 


the defendant in the exerelse Ol are asonable discretion LO make ot 

such portion in the course of the exercise of its franchise, then the 

jury should find for the defendant as to such portion. 7 

7. The defendant is not bound for the accommodation of the 

plaintiff to provide itself with other space, either upon its own > 

72 or other land, for piling the lamber which it may now pile | 
on the land proposed to be taken. If, therefore, the Jury find 

from the evidence that the defendant uses for piling lumber used : 

for repairing its bridge a portion of the land sought to be taken In 

this proceeding the jury shall not, in determining the necessity of 

that portion LO the defendant, consider the possi bility of the defend- 

ant’s providing itself with other space, either upon its own or other 

land, for that use, but shall determine the question of necessity as 

though no other Space than that now used could be obtained for the 

purpose. 

8. In order that the defendant may retain a portion of the prop- 
erty sought to be taken in this proceeding it is not requisite that 
such part should be in actual use by the defendant if it is necessary 
to the proper maintaining or securing of its bridge. If, therefore, 
the jury fia from the evidence that il portion thereof ten feet or a 
less width on all sides of the defendant’s guy pier is necessary to the 
proper maintaining of said guy pier and of the defendant's bridge, 
then as to such portion they shall find for the defendant, although 
the whole of the said portion nay not be occupled by the defend- 
aunts riprap. . 

Y. If the jury find from the evidence that anv part of the defend- 
ant’s guy pler or riprap is on the land sought to be taken in this 
proceeding, and if they further find from the evidence that the said 
guy pier and riprap are actually and in good faith in use by the de- 
fendant, and that they are necessary to the proper exercise of the 
franchise of the defendant, then the jury shall tind for the defendant 
as to the whole parcel sought to be taken. 

To the giving of which instructions the petitions r objected, and 
the court refused to give the said instructions, and thereunon the 
defendant excepted with reference to the refusal to the court’s action 
upon each instruction. 

The defendant also moved the court to require the jury to answer 
each of the following questions In writing : 

s Does the strip ot land proposed to be taken 1th these proceed- 
Ings include any part of the defendant's guy plier? 
4 Does the strip of land proposed LO be tuken include any 
part of the defendant’s riprap ? 
do. If any, how much of the defendant’s gt 
of land proposed LO be take 1} in these proce edin 

4. If any, how much of the defendant’s riprap is on the strip of 

Jand proposed to be taken in these proceedings ” 


~] 
a) 


» ¥ 
- 4 


iy pier is on the strip 


THE WHEELING BRIDGE CO. 51 


Oo. Were the defendant’s guy pier and riprap in good faith placed 
in their present position before the plaintiff’s project of building a 
bridge was known? 

6. Is the defendant’s use of its land for a guy pier and riprapa 
use which it is reasonably proper for the defendant in exercising its 
franchise to make of the land occupied by those structures ? 

But the court refused to require the jury to answer any of the 
said questions, and the defendant again excepted. And the Jury 
having brought ina verdict as in this record is hereinbefore set 
forth, the defendant moved the court to set aside the verdict and to 
grant it a new trial of the said issues, but the court overruled its 
notion and proceeded to enter up an or ler Upon the verdict, and 
the defendant again excepted and tendered this its bill of excep- 
tions and asked that the same might be signed and sealed and made 
a part of the record, which is now accordingly done. 


JOSEPH R. PAULL, Judge, &e.  [SEAt.] 


SrTraTe OF West VIRGINIA, | 


+ . . 5 t 
Ohio County, } 


[, John W. Mitehell, clerk of the circuit court for Ohio county, 
West Virginia, certify that the foregoing is a true copy of the record 
and papers in the proceeding wherein The Wheeling Bridge Com- 
pany is petitioner and The Wheeling and Belmont Bridge Company 
is defendant as the same appears In my said offiee. 

Given under my hand this 5th day of May, 1890. 


JOHN W. MITCHELL, Clerk. 


(Cost of record, & 
(Record printed May 19th, 1890.) 
(Printers fee for petition, record, index, and cover, $54.50.) 


74 Tor Wueewrxnc Bripoe Company, D. E., 
i's 


Tue WHEELING AND Betmont Bripce Company, P. E. 
Opinion by Lucas, J. 
Syllabus. 


l. 
Long after the license and establishment of a ferry the Legislature, 
by general taw, provided that the county courts should not 
license a ferry within a half mile in a direct line of one already 
Held, this general law, so far as it applied to such 


existing ferrv, did not create in it the right to a perpetual 


- 


inonopoly, but was repealable at the will of the Legislature. 
‘ . 


establish d 


-) 


The purchase of said ferry by the Wheeling and Belmont Bridge 
Company under an enabling act authorizing them to make the 


purchase could not enlarge nor add to the ferry franchise or 


©. 
ho 
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privileges nor convert said monopolistic feature into an irrevo- 
cable perpetuity In the hands of the vendee, but left it subject to 
repeal just us i was held by the vendor; and the Legislature hay- 
Ing repealed it by — law the W. and b. Bridge Co. have no 
right to comp ri iin, and a new bridge may be erected within the 
restricted te rritory without any violation of vested rights. 


ee 


One internal improvement company may in the exercise of eminent 
domain take the real estate of another Internal Improv ement 
company in the same manner and rene rally under the same 
conditions that it may take the lands owned by others, provided 
the I; ands propose d to be taken are not necessary to the enjoy- 

7) ment of its fra ise by the defendant company; nor will 

any mere trivial or colnet use by the defendant company 

be sufficient to protect its land from such condemnation and 
appropriat tion 


Where there is sufthcient evide 


nee to Sup port the hypotheses of al 
Instruction and it eorrect 


Vy propoun Is the law and is otherwise 
unobjectionable it is error to refuse it; but if this court sees 
plainly from the reeord that the party of fering the Instruction 
has not been injured by its rejection the verdict of the jury will 
not be disturbed on account of the court's refusal to grant It. 


- 
? 
—), 


Submitting to the jury under our statute “particular questions of 
fact” 1s within the diseretion of the trial court, subject to re- 
view; but it is not erroneous to refuse to permit such questions 
to be propounded when thev are immaterial or irrelevant, and 
unless the answers thereto, i contrary to the general verdict, 
would control the same and be conclusive of A issue. 


Motions to exclude the plaintiff's evidence or to set aside a verdict 
on the ground that it is contrary to the evidence ought to be 


overruled when the court cannot grant the same without usurp- 
ing the functions of thie jury 


THoe Wueecing & Betmontr Bringer C 


i a3 
ry’ '*% P os i ' , . * » } ] : x 
The Wheeling Bridge Company petitioned the cireuit eourt of 


Ohio county to condemn, for the purpose of e structing its bridge, 
twenty-five feet of river front of the Ohio river opposite the city of 
, oe . — : , - al : } , . . >. 
Wheeling on what is known as i Island or Zane’s Island. 


The Belmont and Wheeling Bridge Company 


pANY, an an ‘ent ecor- 
poration, ownlng al) Oper ithe | bridge herwe EN 3:1] ) 13] ind and 


the city of Whe ling Wiis tae owner of this strip of twenty-five feet, 


| 
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and as condemnee resisted the application to condemn, and the hear- 
Ing was set for the 2lst day of February, 1890. 

The defendant company tiled seven pleas, of which three, the Sth, 
6th, and 7th, were, on motion, rejected, and have been incorporated 
in the record and made the subject of exception. 

These three rejected pleas are as follows: 


" Plea No. D. 


e 


In the Cireuit Court of Ohio County, ss: 


WHEELING BripGre CoMPANY 
is. 


THe WHEELING AND BetmMont BripGre Company. 
Proceeding to condemn land. 


The said defendant, for further plea, says that it is a corporation or- 
ganized under a charter granted by the State of Virginia for the pur- 
pose of authorizing the defendant to erect a bridge across the Olio 
river at or near the town of Wheeling, and that in pursuance of 
said charter and the powers and authorities from time to time 
granted and confirmed by the said Legislature of the said State the 
said defendant erected and has for many years maintained for pub- 
lic use, in consideration of the tolls lawfully exacted by the said 
defendant, a wire suspension bridge extending from the eastern shore 
of the said river at Tenth street, in the said town or city of Wheeling, 
to the eastern shore of Zane’s or Wheeling Island at Virginia street, 

on said Island. And the defendant says that by the acts of 
Vi the said Legislature the said defendant was empowered to 

purchase, acquire, and hold all ferry rights and privileges 
between Zane’s Island and the matin Virginia shore at the city of 
Wheeling. And thesaid defendant says that inthe year 1847 there 
was and for many vears had been at the city of Wheeling, between 
Zane’s Island and the main Virginia shore, a ferry duly and law- 
fully maintained and owned by Henry Moore, trustee ; Daniel Zane, 
and Daniel C. List, trustee, together with the rights and privileges 
by law incident thereto, and that on the 2Oth day ot Septem ber, in 
the year 1847, the said defendant, under the authority aforesaid, ac- 
quired by purchase and conveyance from the said Henry Moore, 
trustee’; Daniel Zane, and Daniel C. List, trustee, the said ferry and 
the said rights and privileges, and that the said defendant has since 
owned and enjoved the same. And the said defendant says that its 
said toll bridge was erected and has since been maintained substan- 
tially in the location of said ferry, and that the said defendant, by 


— 


maintaining its said bridge for the use of the public as aforesaid and 
otherwise, has maintained in full force anl vigor the rights and 
privileges appertaining to the said ferry as aforesaid. 

And the said defendant says that at the time when it acquired 
the said ferry and the said rights and privileges as aforesaid one of 
the rights, franch'ses, and privileges incident to the said ferry and 


the ownership thereof was the exclusive right LU trausport persons, 
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animals, and vehicles across the said Ohio river within the limits of 
one-half mile of said ferry, and that the said defendant acquired 
the said last-mentioned right, franchise, and privileges by means of 
the said convevance from the said Henry Moore, trustee, and has 
since owned and still owns the same. And the said defendant says 
that the said bridge so proposed to be built by the petitioner, as in 

the said petition set forth, is intended by the petitioner to be 
78 located and the whole of the said parcel of land in the peti- 

tion mentioned and proposed to be condemned is situated 
within a half mile of the location of the said ferry and of the loeation 
of the said defendant's bridge. And the said defendant says that the 
sald bridge SO proposed to be built by the said petitioner as aforesaid 
1s intended by the petitioner LO be il bridge for tie transportation of 
persons, animals, and velicles across the said river. And so the 
defendant says that the said petitioner has no right to build the 
said bridge SO proposed to be built by it as aforesaid, and that its 
proceeding to condemn the said parcel of land of the said defendant 
is without authority of law: and this the said defendant is ready 
to verify. Wherefore it prays judgment, whetli ee ee tioner 
ought to have er maintained its arene against it, 

A. J. CL ARKE AND 
HENRY M. RUSSELL, 


Altorne M8 for Dr fendant. 


, 


Pi (I No {). 
[In the Cireuit Court of Ohio County, ss: 


WHEELING BripGe ComMPpANY ) 
us, » 


Toe WHEELING AND BetMont Bripa! Company. J 
Proceeding LO condemn land. 


The said defendant, for further plea, s Lvs that it is a eco rpor ition 
organiz | under a charter cranted by the State of Virginia | for the 
PUPpPoOse of authorizing the defendant to erect a bridge icross the 
Ohio river at or near the town of Wheelin: b1n pUPrsuahce 
of the said ase the powers and authorities from time to 
time granted and confirm: d by the Legislature of the said State the 
sabk delat eienel oud easter mony yeatetnniataaan nae 
use, In consideration of the tolls lawfully exacted by said defendant, 
a wire suspension bridge extending from the eastern shore of tl 

said river fo Tenth street, lu the said town or ¢ 
19 ing, to the eastern shore of Zane’s tide 

Virginia street, on said island. And t sitll 
that by the acts of the said Levislature the wins rf l) lant Wi is CINPOW- 
ered to purchase, acquire, and hold all ferry rights and privileges 
between Zane’s [sland and the main Virginia shore at the city of 
Wheeling. And the said defendant says that in the year 1847 there 
was and for many vears had been at 


7. 
ny island, at 
defendant says 


‘ ; 


the city of Wheeling, between 
Zane’s Island and the main Virginia shore, a ferry duly and law- 


= 


i _ . . 
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fully maintained and owned by Henry Moore, trustee; Daniel Zane, 
and Daniel C. List, trustee, together with the rights and privileges 
by law incident thereto, and that on the 20th day of September, in 
the vear 1547, the said defendant, under the authority aforesaid, ae- 
quired by purchase and conveyance from the said Henry Moore, 
trustee; Damiel Zane, and Daniel C. List, trustee, the said ferry and 
the said rights and privileges, and that the defendant has since 
owned and enjoyed the same. And the said defendant says that 
its said toll bridge was erected and has since been maintained sub- 
stantially in the location of the said ferry, and that the said de- 
fendant, by maintaining its said bridge for the use of the public as 
aforesaid and otherwise, has maintained in full foree and vigor the 
rights and privileges appertaimilug to the said ferry as aforesaid. 
And the said defendant says thatat the time when it acquired the 
said rights and privileges as aforesaid one of the rights, franchises, 
and privileges incident to the said ferry and the ownership thereof 
was the exclusive right to transport persons, animals, and vehicles 
across the said Olio river within the limits of one-half mile of said 
ferry, and that the said defendant a “quired the said last-mentioned 
right, franchise, and privileges by means of the said conveyance 
from the said Henry Moore, trustee; Daniel Zane, and Daniel C. 
List, trustee, and has since owned and still owns the same. And 
the said defendant says that the said bridge SO proposed Lo 
SU be built by the petitioner, as in the petition set forth, is in- 
tended by thie ‘a titioner to be located and the whole of the 
said parcel of land in the petition mentioned and proposed to be 
condemned is situated within a half mile of the location of the said 
ferry and of the location of the said defendant’s bridge. And the 
suid defendant suyvs that the sald bridge a0) proposed to be but by 
the said petitioner as aforesaid is litended by the petitioner to be a 
bridge lor thi transportation ol persons, animals, and veliicles across 
the said river 
And so the said cde ft ndant suvs that oul of the said powers and 
authorities granted to the said defendant as aforesaid and the ae- 
quisition by the said defendant of the said ferry and the said rights, 
privileges, ab | franehises arose a contract between the said State of 
Virginia and the said defendant that the said defendant should have 
and enjoy during its chartered existence the exclusive privilege of 
transporting persons, animals, and vehicles across the Ohio river at 
all pollits Wililha half mile of the location of this sald ferry, and that 
upon the formation of the State of West Virginia in the ownership of 
the Ohio river and its shores became a partly to the said coutract 


and bound by the same. Yet the said detendant says that the Leg- 
Isiature of this State, not regaraing lie obiigation of the sald con- 


tract, on the Joth aay Ol March, ln Lie year ISSZ, passed an act which 
provided that corporations might be formed for the purpose, and 
that when so formed they nigel erect and maintain toll bridges 
over the Olio river for the Lratisportation ol Persols, vehicles, and 
other things over the said river, and that no ferry privileges or fran- 
clilses should preclude the erection ol such bridges or entitle the 
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owner of such privileges or franchises to damages in case of any 
such bridge 
And the sald defendant savVs that the only authority of law which 
the said pr tittoner has or pre tends to have for the erection of the 
bridge so to be erected and maintained by it as aforesaid ts the 

5] paid act of the Legislature of West Virginia. And the said de- 
fendant says that the said last-mentioned act is unconstitu- 

tional and void as impairing and in so far as the same impairs the 
obligation of the said contract by ‘tWe en the said States of Virginia 
and West Virginia and the said defendant. And so the defendant 
suys that the said petitioner has no right to build the said bridge 
by it as aforesaid, and that its proceeding to 


so proposed to be built 
the said defendant Is without 


condemn the said parcel of land of 
authority of — 

Wherefore it prays judgment whether the said petitioner ought 
to have or maintain its proc Ing ag 
A. -< CL ARKE AND 
seD XR Y M. RUSSELL, 


Allorneys for Defendant. 


[n the Cireuit Court of Ohio County, ss: 


WHEELING BRIDGE COMPANY ) 


is 
. 


Toe WHeetine AND Betmont BrrpGge Company. } 


Che said defendant, for further plea, says that it is a corporation 
r granted by the State of Virginia for the 


organized under a charte see cttat 

purpose of authorizing the defendant to erect a —— across the 
Ohio river at or near the town of Wheeling, and that 1 } pursuance 
of the said charter and the powers and authorities ssc time to time 


eranted and conlirmed by the Legislature of the said State tl 1@ sald 


defendant erected and has for many years inaintatned for 
In consideration of the tolls lawfully exacted by said defen: 
» eastern shore of the sald 
river at Lenth- street, tn the | Wheeling, to thie 


wire suspension bridge extending from thi 
' ; 

i 
wre of Zane’s or Wheeling Island at Virginia street, on 


Silla Wi or cllyv oO 


eastern s 
sald Islend 
And the said defendant says that out of tke said charter and the 
sald powers and authorities so granted and confirmed and the eree- 
tion of the sald bridge In pursuance thereof arose a contract 
8 between the said State of Virginia and the said defendant 
that the said State would not during the charter d existence 

of the said defendant authorize or permit any other bridge for the 
transportation of persons, animals, or vehicles across the Olio river 
so near to the said bridge ot the sald defend lant as Ser sioudly to lmpair 


the value of the defendant’s bridge bv the diversion therefrom ot the 


travel and tolls which would otherwise naturally flow in that diree- 
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tion; and the said defendant says that upon the formation of the 
State of West Virginia this State, as the suecessor of the State of 
Virginia in the ownership of the Ohio river and its shores, became 
a party to the said contract. 

And the said defendant says that the bridge so proposed to be 
erected as aforesaid by the said petitioner is intended to be a bridge 
for the transportation for toll of persons, animals, and vehicles over 
the said Ohio river, and that the proposed location thereof and the 
sald parcel of land described in the petition are within five hun- 
dred feet of the said bridge of the defendant, and so near the latter 
that the erection and maintenance of the said proposed bridge of 
the petitioner will necessarily seriously impair the value of the de- 
fendant’s bridge by the diversion therefrom of the travel and tolls 
Which would otherwise naturally flow in that direction, and the 
defendant says that there is no authority of law for the erection of 
any such bridge by the said petitioner in the said proposed location 
except a certain pretended authority sought to be derived from cer- 
tain public acts of the Legislature of the State of West Virginia, 
and the said defendant SUVS that the said public acts of the said 
Legislature of West Virginia, in so far as they purport to authorize 
the said defendant to erect or maintain the said bridge in the said 
proposed location, impair the obligation of the said contract, and 
are, as well as the supposed authority sought to be derived from 
them, unconstitutional and void; and this the said defendant is ready 

ae verify 
85 Wherefore the said defendant prays judgment whether the 
said petitioner ought to have or maintain the said proceed- 
ing against it 


\. J. CLARKE Anpb 
Hl WRY M. RUSSELL, 
Altorneys for De fe ndant. 


A jury was empanelled, and upon the defendant's four pleas upon 
which issue was joined they found separately for the plaintuf, and 
then rendered a general verdict as follows: “ We, the jury, find 
for the petitioner, The Wheeling Bridge Company, on each and all 
the issues joined.” Thereupon judgment was rendered that there 
Was necessity to con lemn the property lemanded and commis- 
sioners appointed to assess a just compensation to the owners. Pro- 
ceedings were suspended, however, until a writ of error could be 
presented to this court. 

The first question which arises in this case is upon the rejected 
pleas. These pleas set up in the defendant company an exclusive 
right of transporting passengers aul | freight, whether by a toll or 
free bridge, across the Ohio at any and all points within one-half 
mile of their own bridg The quest heretore, to be considered 
is whether they (the de feadan' com pan ‘did possess any such mo- 
nopoly of travel and transportatior 

It is conceded in the argument and briefs of counsel that Zane’s 
ferry, which the defendant purchased, was licensed at an early day, 
when no such exclusive privilege as that claimed was attached to 

S—I1420 
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the franchise. Subsequently (1840) the General Assembly of Vir- 
ginia, by general law and gratuitously, without further considera- 


Lion from established ferries and aus al ly Mbuity Or subsidy LO them, 


prohibited the county courts from licensing a ferry within one-half 
mile in a direct line from an established ferrv. This subsidy, 

Rome , hier 
S4 so far as It favors existing ferries, Was purely gratultous and 


as much subject to withdrawal by repeal as any other act of 
the Legislature designed to encourage a particular branch of in- 
dustry or Improvement! 

Zane, ads a re C1pt nt of a gratuitous bounty, could not complain if 
the same legislative wisdom which conferred should, upon reasons 
of publie policy, withdraw it. The Wheeling and Belmont Bridge 
Company was authorized (1547) to purchase his rights, privileges, 
and franchises, but such purchase could not enlarge er add_ to 
them. The idea that such authority to purchase enlarges the 
estate of the ve ndor and converts an reid ntal bounty lito a vested 
right cannot be successfully maintaimed Noue of the authorities 
relied Upon tend to sustain such a proposition, nor even bear pon 
t. ee only hew grat which entered into the charter of 1S47 was 
the right to purehase certain ferry privileges, and the authorities 
relied upon by the counsel for appellant or plaintiff in error go to 
the port that this grant Was a contract and irrevocable, but they 
do not throw any light upon the question whether this grant did or 
could enlerge such ferry privileges or renderthem any more exten- 
sive than they were in the hands of the original licensee. 

We hold thisat the () rant cou have no sti I) eth CT, and that us the 
feature of amonopoly, so far as it pertained to Zane’s ferry, Was no 
part of lis OPigeilal license or charte r’, but OLN an incident derived 
Irom a vent ral statute passed long after the date of his franchise 


said statute, so far as his rights were coneerned, was subject to re- 
peal by the Legislature and the monopolistic feature liable to revo- 
cation by ordinary legislation. and being of this character in his 
hands Il retained the Same thas hands Ol the Vt nilee, the Wand 
B. Bridge Company. See Mason v. Bridge Co., 17 W. Va., 396, and 


Wimbish v. Sommerville, 7 Grat., 205. 


os ra’ . ~- . . - 
Sd lhe Legislature of ISS2 having passed an aet repealing 
; ar 2 } «a tree ’ deny +} ? bls rt , ‘1 
Lhe ciause In the statute regarding the establishing of ferries, 


| 
which in Mason v. Bridge Co., 17 W. Va., had been construed to 
prohibit the building of a competing bridge within one-half mile 
of an established ferry, it follows that the plaintiff in error cannot 
complain that a new bridge is to be built over the Ohio within one- 
half mile of its own strueture, and its pleas putting that matter in 
issue as a question Ol fact were prop rly re} cted. 
We come now to consider the instructions 
A general view of the opinion of the court with reference to the 
relative rights and duties of improvement companies, as to the ex- 
ercise of the right of condemnation and eminent domain, as between 


themselves, will greatly facilitate our diseussion of the instructions. 


‘ 
All property purchased by a corporation may be presumed to be 
of sume use to it, present or prospective; otherwise it would not have 


“<a 


~* 
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been purchased; and all such property may be put to some use, 
however unimportant or temporary. 

But to Say that every trivial use to which a small portion of its 
property: may be pul is to exempt the corporation from its proper 
subordination to the public welfare and to enable it to arrest the 
progress of other public inprovements is lo place in corporate hands 
a most dangerous power—to restrict competition-and encourage Mo- 
hopoly. 

The true rule, as it seems to me, is to r quire corporate property 
to be held liable to that power of eminent domain which it is itself 
clothed with delegated authority to exercise, subject, in the main, to 
like conditions and restrictions. The condemner in this ease asks 
only twenty-five feet of the condemnee, and it is quite apparent that 
were such condemnation demanded of a private individual no court 

would hesitate to grant It upon compliance with the statute. 
Sb A similar compliance on thé part of the defendant company 

ought Lo have been vielded if il rule were established that 
any trivial use or mere convenience not necessary to the exercise 
and enjoyment of the public franchise could be interpesed by one 
lmprovement company to head offa competing company and ar- 
rest its progress, then thie Se COrporations, ( specially unde r the more 
this liberal orants of pow r whieh the laws of West Via. conter, 
would be encouraged to hedge themselves around with all accessible 
sites, locations, routes, and property necessary to cul of] competition 

Our law (Code, ch. do2, see. 7) provi les as f jllows: " Lands owned 
by one internal binprove ment COMMPAany, but not hecessary for the 
enjoyment of its franchise, may be taken for the purposes of 
another internal improvement company in the same manner as 
land OW De d by others, but where such lands are claimed Lo he hnec- 
essary to the enjovment of such franchise the court appointing 
such freeholders (to aseertain a just compensation ) nay before pro- 
ceeding further determine upon a report of such freeholders or 
otherwise whether such necessity exists 

In the leading case of The B. & O. R. R. Co. v. The P. W. & Ky. 
iL. <2. reported In Lith \W Va , 1 Is Sal l-on page ie The court 
wili take care to see that one railroad company Is not materially 
injured for the benefit of another, and where no such material in- 
jury will result the onward march of improvement demands that a 
great work of internal improvement shall not be impeded by 
Imaginary injury to another corporation.” 

The instructions granted at the praver of the defendant company 
were as follows: 

1. When one corporation formed for the purpose of prosecuting 
a work of internal improvement, such as the pl’f company, seeks to 


S7 ilar corporation, such as the defendant bridge company, the 
plaintiff must show that the property to be taken Is necessary: 


take by condemnation property belonging to another sim- 


i; 
to be used by it in the prosecution of its undertaking | 
But if in such case it appears that there is a like necessity for the 
defendant to use the properey it the prosecution or conduct of 
its undertaking, then the possession of the defendant will prevail 


ce na ila Nea IT LE ta eit A At 
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and it will be allowed to retain the property, notwithstanding it 
may be necessary for. the plaintiffs undertaking. If. therefore, the 
jury find from the evidence that any part of the defendant’s prop- 
erty sought to be taken in this proc eding Is necessary for the de- 
fendant to use in the maintaining and proper securing of its bridge 
they shall, as tosuch part, find for the de fendant. 

2. If the plaintiff succeeds in this proceeding in condemning any 
portion of the defendant’s land the plaintiff will aequire the abso- 
lute, entire, and exclusive ownership of the portion so condemned, 


! 


and the defendant will thereafter have no rights of any kind in 
such portion and ho rioht iO use the same for maintaining thereon 
its pier, its riprap, or for passing to and from the same from Ohio 
street or for any other purpose 

10. ‘The defen lant is not bound for the accommodation of the 
plaintiff Lo remove this yuy byl r oO} riprap tO sotmne other place Ol) its 
OWh Or other land, and the jury must determine the question of the 
necessity to the defendant of the land proposed to be taken without 
regard to the possibility of such removal. 

The instructions otler ' by thi condem ne SC and rejected were as 
follows: 

3. In the absence cy! bad faith al corporation formed for the })ros- 
ecution of a work of internal Improvem: nt. such us the defendant. Is 
perinitted by the law to be the judge of the necessity for its taking 
or retaining property for its use. If, therefore, the jury find from 


= 


the evidence that the defendant in good faith has used and is 

88 using for Its guy plier and riprap a portion of the property 

here sought to be concemni ’ Liked Clie yury sould also find 

that such portion is necessary to the proper exercise of the franchise 

of the defendant, and should tind for the defendant as to sueh 
portion. 

4, In the absene | bad Lil 

ecution of a work of internal improvement, such as the defendant, 


s? ‘ . s+ ‘ _ t 4 , } > . 
itt) A COPPOPALlon formed ior the pPros- 


is permitted by the law to be the judge of the necessity for its tak- 
ne or retalbing Property ior 18S use if. there re, the iury find 
from the evidene that the defet badd In Pood faath has used and Is 

: iT ad ; ] iY ' } » hy, ° 7} ' ‘ 1f ') +} '% c¥ ; e\6 ’?y ’ } ‘y . 
Using it) | billig hultivoer is j t\ > It) PMUAK II ci POpPMMITSs td) its bridge il 
portion Ol the Prope riv nere sought to be Ccondemtm d. thre 1} the 1ury 


should also find that such portion is necessary to the proper exercise 
of the franchise ot! the def ndant, and should 1 tor the defi ndant 
as to such portion. 

A. Where if is . uid that Pyropye rty must be necessary for the proper 


— 


exercise of the franchise of the defendant in order to be retained 
by itagainst the plaintiff's claim in this proceeding it is not intended 

} 4 ; | » 4 j . : ; ‘ . " . . 
that the land must be so absolutely necessary as that without it it 


> } 14 - ‘| ? ', , a ; . ’ i ’ } : 
would be aditogether lihpossibie tor the defendant to maintain or use. 


its bridge, but only that the land is sueh that in the exercise in good 
faith of a reasonable discretion it is proper for the defendant to use 
the property in the course of the exercise of its franchises. If, 
therefore, the jury find from the evidence that a portion of the prop. 
erty sought to be taken in this proceeding is in good faith in use by 
the defendant for its guy pier or for its riprap, and if they further 


THE WHEELING BRIDGE CO. 61 


find that use is such as it is proper for the defendantin the exercise 
of a reasonable discretion to make of such portion in the course of 
the exercise of its franchise, then the jury should find for the 
defendant as to such portion. 
89 6. When it is said that property must be necessary for the 
proper exercise of the franchise of the defendant in order to 
be retained by it against the plaintiff's claim in this proceeding it 
is not intended that the land must be absolutely necessary as that 
without it it would be altogether impossible for the defendant to 
maintain or use its bridge, but only that the land is such that in the 
exercise 1D good faith of a reasonable discretion it Is proper for the 
defendant to use the property in the course of the exercise of its 
franchise. If, therefore, the jury find from the evidence that a por- 
tion of the property sought to be taken in this proceeding is in good 
faith in use by the defendant for piling lumber used by it in mak- 
Ing repairs to its bridge, and if they further find that use is such as 
it is proper for the defendant in the exercise of a reasonable discre- 
tion to make of such portion in the course of the exercise of its 
franchise, then the jury should find for the defendant as to such 
portion. 

7. The defendant is not bound for the accommodation of the 
plaintiff to provide itself with other space, either upon its own or 
other land, for piling the lumber which it may now pile on the land 
proposed to be taken. If, therefore, the jury find from the evidence 
that the defendant uses for piling lumber used for repairing its 
bridge a portion of the land sought to be taken in this proceeding 
the jury shall not, in determining the necessity of that portion to 
the defendant, consider the possibility of the defendant’s providing 
itself with other space either upon its own or other land for that 
necessity as though no 

other Space than that now used could be o tained for the purpose, 
8S. In order that the defendant may retain a portion of the prop- 
erty sought to be taken in this procecding-it 1s not requisite that 
such part should be in actual use by the defendant if itis necessary 


use, but shall determine the question Ol 
i] 


to the proper maintaining or securing of its bridge. If, there- 
O() fore, the jury find from the evidence that a portion thereof 

ten feet or less width on all sides of the defendant's guy pier 
is necessary to the proper maintaining O! such guy pler and of the 
defendant’s bridge, then, as to such portion, they shell find for the 
defendant, although the whole of the said portion may not be 
ocel pied by the defendants riprap. 

9. If the jury find from the evidence that any part of the defend- 
ant’s guy pier or riprayp Is on the land sought LO be taken It) this 
proceeding, and if they furthe r find Prom the evidence that the said 
guy pier and riprap are actually and in good faith in use by the de- 
fendant, and that they are necessary to the proper exercise of the 

hail find tor the defend- 


franchise of the defendent. then the jury s 
ant as to the whole parcel sought to be taken. 
Without going into detailed analysis and consideration of these 


several instructions, it will be seen that, tested by the general prin- 
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ciples that we have laid down, all the instructions refused to the de- 
fendant below were properly refused except the Sth, 

This instruc tion, as it seems to me », prop yunds the law correctly 
and was improperly refused, and if I could see any reason to infer 
that the defendant was injured by its rejection [ would send the 
case back for a new inquest, with directions to grant this instruc- 
tion. 

It is quite clear that the petitioner could not condemn, and thus 
become possessed in fee of any part of the defendant's riprapping, 
which “ was necessary to the proper maintaining of the defendant's 
bridge,” and if the jury had not directly passed upon this very 
point asa question of faet I should be of opinion that the case should 
go back for reconsideration and new trial. Upon examining the 
record, however, it will be found that this very matter, the hypoth- 

esis Which supports the instruction, was submitted tothe jury 
v1 in the fourth plea as follows: “And said defendant says that 

the said portion of the said pareel sought to be condemned, 
which is so occupied by the said pier and the said supports, is neces- 
sary to the proper exercise of the franchise of the defendant, and 
this the said defendant is ready to verify,” and upon the issue made 
upon this allegation the jury found for the plaintiff, It must be in- 
ferred, therefore, that they would not have found and did not “find 
from the evidence ”* that any portion of defendant’s riprapping which 
the plaimtiff proposed to condemn was necessary to the proper exer- 
cise of the franchise of the defendant. It is therefore quite | *yiain 
from the reeord that the condemnee was not lnpured by the refusal 
to give this instruction, because the jury have found that the prem- 
ises from which its conclusion was to follow were not true, asa mat- 
ter of fact. So far as the motion to exelude the condemnor’s evi- 
dence Is concerned, it was properly overruled, Since the eourt eould 
not have sustained it without usurping the functions of the jury, 
and the same may be said of the motion for a new trial on the ground 
that the verdict was contrary to the evidence. 

It only remains to consider whether the court below erred in re- 
fusing Lo permit certain interrogatories to be propounded to the 
jury 

These interrogatories were the following: 

Does the strip of land proposed to be taken in these proceed- 
ings include any part of the defendant's guy pier? 

2 Does the strip of land proposed to be taken Include any part of 
the defendant’s riprap . r 

3. If any, how much of the defendant’s guy pier is on the strip of 
land pre oposed to be taken in these proceedings ? 

4. Ifany, how much of the defendant's riprap is on the strip of 
land proposed to be tuken ti these proceedings ? 

5. Were the defendant’s guy pier and riprap in good faith placed 

In their present position before the plaintiffs project of build- 


92 ing a bridge was known ? 
6. Is the defendant’s use of its land for a guy = and riprap 
a use which it is reasonably proper for the defer dant in e xercising 


its franchise to make of the land OC cupled by those wlherchinast 
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I do not think there was any error in refusing to permit these in- 
terrogatories to be propounded. The matter was within the disere- 
tion of the cireuit court, and we think it was properly exercised. 
See Code, ch. 131, sec. 5, and Kerr v. Lunsford, 31 W. Va., 659. 

If every one of these interrogatories had been answered in the 
defendant’s favor they ought not to have affected the general verdict, 
because the special facts so found would have been entirely consist- 
ent with the general verdict. This will manifestly appear by con- 
sidering the Ist, 2nd, 3rd, 4th, and Sth of these questions in connec- 
tion with the opinion of the court in B. & O. R. R. Co. v. P., W. & 
Ky. R. R. Co. 17 W. Va., heretofore referred to. It is quite man- 
ifest, theretore, that even if the twenty-five feet petitioned for had 
included portions of the pier and riprapping of defendant, never- 
theless they might be condemned, provided such portions were not 
necessary to the exercise or enjoyment of its franchise by the de- 
fendant Company. 

In regard to the 6th interrogatory. a comparison of its language 
with that of the statute as above quoted and with the language 
which I have quoted from B. & O. R. R. Co. v. PL, W. & Ky. R. R. 
Co., 17 W. Va., supra, will show that an affirmative answer, such as 
would have been most favorable to the defendant, ought not to have 
affected the general verdict, nor, indeed, would it have been ineon- 
sistent therewith. The pivotal question is not whether the actual 
use of property petitioned for “ is reasonably proper,” but whether 
“such actual use is necessary to the enjoyment of its franchise.” 
This is the test proposed by our statute and insisted upon by a 
former decision of this court. 

Upon the whole, therefore, having failed to discover such 
93 error as ought to reverse the decision and judgment of the 
court below, Lam of opinion that the same is not erroneous. 

The judgment of the court below is affirmed. 

It will be observed that we have not considered the motion to dis- 
iniss the appeal or writ of error, and the reason is that counsel with- 
drew it, and all parties insisted upon a speedy decision of the ques- 
tions involved between these two important public improvements, 

We have, therefore, without committing ourselves upon any col- 
lateral questions which might be s 1})}) ysed to be involved, decided 
to affirm the court below. 


94 Unirep STaTes OF AMERICA, | 
Stale of West Virginia. j 


To the Honorable A. C. Snyder, presiding judge of the supreme 
court of appeais of the State ot West Virginia : 

The petition of the Wheeling and Belmont Bridge Company re- 
spectfully shows that on the thirteenth day of Septemover, A. D. 
1890, the supreme court of appeals of the State of West Virginia 
rendered a final judgment against your petitioner in a certain cause 
wherein The Wheeling Bridge Company was plaintiff and your 
petitioner was defendant, aflirming a Judgment rendered in said 
cause on the 16th day of April, A. D. 1890, by the circuit court of 
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Ohio county, in the State of West Virginia, whereby it was adjudged 
that the said Wheeling Bridge Company had lawful right to take 
for its PUPPOses a ccertaln parce! of land belonging to your petitioner, 
and where by also Commissioners were Appointed to ascertain what 
would be a just Compensation to your petitioner for the said land, 
and adjudging against your petitioner the costs in the said supreme 
court Of apopr als, as will appear by reference to the record and pro- 
ceedings in said cause, and that said court is the highest court 1n 
said State in which a decision in said suit could be had. 

And your petitioner claims the right to remove said judgment te 
the Supreme Court of the United States by writ of error, under sec- 
tion 709 of the Revised Statutes of the United States, because your 
petitioner claimed before the said supreme court of appeals of the 
State of West Virginia that the various acts of the Legislature of 
Virginia in which are found your petitioner’s charter constituted a 
contract betwe Ch) the state an Your petitioner, w hie reby there Was 
secured to your petitioner the exclusive right of transportation for 
toll across the Ohio river within a distance extending one-half mile 

In astraight line above and below your petitioner’s bridge, 
OD and that the act of the Le vislature of West Virginia, under 

the provisions of which the said Wheeling Bridge Company 
Was proceeding to take your petitioner’s land and to build thereon 
Its bridge, Violated the said contract and Impaired the obligation 
thereof, and the said SUp Pete court ol appeals of the State of West 
Virginia decided against the validity of your petitioner’s said claim, 
as appears by the record of the proceedings in said cause which is 
herewith submitted | 

Wherefore your petitioner prays the allowance of a writ of error, 
returnable into the Supreme Court of the United States, and for 
citation and SU pe rsedeas ; and your petitioner will ever pray, XC. 

WilkELING AND BELMONT 
BRIDGE COMPANY, Petitioner. 
A.J. CLARKE anv 
HENRY M. RUSSELL, 
Attorneys for Petitioner. 


Let the writ of error issue as prayed. 
September ->U. LSU. 
A. C. SNYDER, 
Presiding Judge of the Supreme Court of 
Appeals of the State of West Va. 


VO) | udorsed:} Petition for writ of error. 


()4) Writ of Error to State Court. 


Unxirep STATES OF AMERICA. 8s. 


The President of the United States to the honorable the judges of the 
Ssuprethe court ol appeals of the State ot West Virginia. Greeting : 


i i 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court of appeals 
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of the State of West Virginia, before you or some of you, being the 
highest court of law or equity of the said State in which a decision 
could be had in the said suit between The Wheeling Bridge Com- 
pany and The Wheeling and Belmont Bridge Company, wherein was 
drawn in question thi Validity Of av treaty or stutute of or an au- 
thority exercised under the United States and the decision was 
against their validity, or wherein was drawn in question the validity 
of a statute of or an authority exercised wu der said State on the 
ground of their being repugnant to the Constitution, treaties, or laws 
of the United States and the decision was} \laVorois uch th ir validity, 
or wherein was drawn in que stion the construction of a clause of the 
Constitution or ol a treaty or statute of or MID IssloOn held under 
the United States and the decision was against the title, right, privi- 
lege, or exemption specially set up or claimed under such clause of 
the said ( oustitution, treaty, st iLuLle, Ol mhbiMission, a mMantitfest error 
hath happ ned, Lo the pr “ul damage O) Lin it 1d \\ bie f ling r ali d Bel- 
mont bridge Conbipany, as by Lis CONDE appears, we, bell (y willing 
| full and 


: ’ 
that Crror, MW anv bath Deen, shou . & j i \ Corrected ana 
; — j | : 4s} : | ; . 
speedy ty estes done to the parties aforesaid in this behalf, do 


oi COMA Lyo , 2 a lerment be Lil hh given, that then. under 

your sea distinedls and openly, you send the record and pro- 
ceedings aforesaid, with all things concerning the same, to the Su- 
preme Courtol the United States, together with this writ.so that you 
have thi siine al \\ ashing OlL Ol) | = iG Monday of () tober next, 
In the Suld Supreme Court bo be tien ana | re beld. that. the reeord 
and proceedings aforesaid | tape itis] ted. thesaldsS Ipreme Court may 
cause further to be done th LO CO! t that error what of right 
and according to the laws and customs of the United States should 


' 
be gone. 


W itiness thie Llono pif \I iVIiiie \ fuller. ¢ hiel Justice of the 


| , Pri | YY | ™ 2 . ] "sy * f 
said Supreme Court, the 200 Gay bber. in the year of our 
. . 
Y ’ ‘ } of " . j 
Lord Ole Liou nee if ral Sa vaba ‘ i; 
Seal Circuit Cou | t West \ 


L. b. DELLICKER, 
Clerk C’t Court U. States. Dist. of West Virginia. 
Allowed by— 
A. C. SNYDER, 


Pre: siding Juda ot the Nuj o b ~ 
Z {} aii i} nid. 
, | ; | ae | 
An oficial Pp) OF The ADO | Cl rwas iodged 1n the othee 


of the clerk of the supreme court of appeals of the State of West Vir- 

. ‘ > ry hy . tot Pwo) 

Pilla eplem vel we ttl, J me 
Attest: O. S. LONG. 


( (Perk oO} }} ‘ ic. Of Appeals ot LY. Va 
974 | Kndorst d | Writ Ol errol 
v5 Know all men |! \ these presents that we, “ The Wheeling 


and Belmont bridge Co N. Vanee, and M. Reilly, 
G—]425 


-~- 
— 
a 

ee 
° 
o 
~ 


66 THE WHEELING & BELMONT BRIDGE CO. Vs. 


are held and firmly bound unto the “ Wheeling Bridge Company ” 
in the full and just sam of one thousand (1,000) dollars, to be paid to 
thesaid “ Wheeling Bridge Company,” its certain attorney, executors, 
administrators, or assigus; to which payient, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, by these presents. 
Sealed with our seals and dated this 25d day of September, in the 
year of our Lord one thousand eight hundred and ninety. 
Whereas lat ly, ata session of the Supreme court of appeals of 
West Virginia, in a suit depending in satd court between the 
“Wheeling Bridge Company” and “The Wheeling and Belmont 
Bridge Company,’ a final judgment was rendered against the said 
“The Wheeling and Belmont Bridge Company,” and the said “ The 
Wheeling and i lmone bridge Company ‘: having obtained ih writ 
of error and filed a COPY thereof in the clerk's oflice of the said court 
to revise the said judgment im the aforesaid suit, and a citation 
directed the said “ Wheeling Bridge Company,” citing and admon- 
ishing it to be and appear at a Supreme Court of the United States 
to be holden at Washington the second Monday ot October, 
SOO: 
gg Now, the condition of the above obligation 1s such that if 
the said “The Wheeling and Belmont Bridge Company ” 
shall prosecute said writ of error to effect and answer all damages 
and costs if “ Phe Wheeling and Belmont Bridge Company ” fail to 
Inake its plea good, then the above obligation to be void; else to 
remain in full force and virtue. 
[ Seal fthe Wheelu ind Belmont Bride Company, | 
Tilk WHEELING AND BELMONT 
BRIDGk CO., 
N. VANCE, Pres't. f 
J. N. VANCE. | SEAL. 
M. REILLY. | SEAL. | 
Sealed end delivered in the presence of— 
T. M. RIBLLY. 
JOS. LAWSON, 


Approved by- 
A. C. SNYDER, 
Presi 7 id Judge of thre Supre nie Court of 


, 4 ° . 

y)) »/ j 7 ; f 

A ppe MS oO he Slate of lh esl | irdinid. 
‘ . 


The original bond, of which the foregoing isa true copy, was filed 
In the clerk's office of the supreme court of appeals of the State of 
West Virginia on the 20th day of September, 1890 

Attest : O. S. LONG, 

Clerk of the Sup. Ct of Appeals of West ba. 
100) «Tur UNIrep States oF AMERICA: 
To the Wheeling Bridge Company, Greeting: 
You are hereby cited and admonished to be and appear at a 


Supreme Court of the United States, to be holden at Washington on 


= 
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the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the supreme court of appeals of the State 
of West Virginia, wherein the Wheeling and Belmont Bridge Com- 
pany is plaintiff in error and you are defendant in error, to show 
cause, if any there be, why jud., ginent rendered against the said plain- 
tiff in error, as in the said writ of error mentioned, should not be cor- 
rected and why speedy justice should not be done to the parties in 
that behalf. 
Witness the Honorable A. C. Snvder, presid hudg 

preme court of appeals | the State of West Virginia, this 25d day 
of September, in the year of our Lord one thousand eight hundred 
and ninety. 


J 


A. C. SNYDER, 
Pri siding Juda of the Si preme ¢ ourl of Appe ls 
of the State of West Virginia. 


10] endorsed | Citation. 


STATE OF West VIRGINIA, | 
. . > ee * 
Counti of Ohio. j 


Ilenry M. Russell, being duly sworn, says that he served the within 
citation by delivering a copy thereof, on the 25th day of September, 
A. D. ISO, in Ohio COUNTY, West Vii royinia, to Witham P Hubbard, 
the attorney of record Oo! the wit! Pith-T)aaeade W hit eling Bri lcre Com- 
pany. 


HENRY M. RUSSELL 

Sworn to and subscribed by the above-named Henry M. Russell 
before me, a notary public for Ohio county, West Virginia, in my 
en ic county, this 2d dav of sept mb # \ 1). LSoO, as withess my 
official signature and seal. 


[Seal L. F. Stifel, Notary Publ Ohio Count We Vail 
LOUIS F. STIFEL, 
Notary Public in & for Ohio County, W. Va. 
109 i, O.S. Long, clerk of the supreme court of appeals of the 
State of West Virginia, hereby certify that the foregoing is a 
true transcript of the record of proceedings had in the said supreme 


court of appeals In-a case lately depending therein, in which The 
Wheeling and Belmont Bridge Company was plaintiffin error and 
‘The Whe ling bridge ( ompany was defendant in error, as fully as 
the same remains of record lh my ' ihe Orn tting ther irom copies 
of the writ of error issued from this court, bond given before the 
clerk of the cireuit court of Ohio county, notices of hearing, aflidavit 
filed, and proceedings had upon a motion to dismiss the writ of 
error as having been improv! lently awarded, and omitting also the 
plats referred Lo on pales 1] and 43 of the printed transcript hereto 


attached. 
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In testimony whereof I have hereunto set 

Seal Supreme (Court my hand and athixed the seal of our said Su- 
of Appeals, West preme court of appeals of the State of West 
Virginia. Virginia, at Charleston, this s0th day. of Sep- 


; ! 


ember, ISOO and in the YSth vear of the State. 


OS. LONG. 


103 In the Supreme Court of the United States. to wit: 


THe Wieecing Brrpar Com | 
, \ Writ of Error to the Supreme 
Court of Appeals of, the State 


WHEELING AND Betwontr Brrpat | | | 
| | (' , of West Virginia. 
OMPAN’ 


To the honorable judges of the said Supreme Court of the United 
states 


| 
plaintiff in error, respecttully assigns the following errors in a judg- 
ment of the said upreme court of ppeals of Wi s{ V1 revi 1, rel- 
dered in the above-entitled cause on the 15th day of September, in 
the year IS90, as ap 
turn d wit I tha tule 
to say 

lL. The said supreme court of appeals of the State of West Vir- 
tan erred in allirmiin at Li] rent ol the @] reuit eourt of ¢ Mhio 
COUNLY rewa red in ti said ise on the tirst dav of \I ire. in the 
vear ISO, which judgement w rroneous in the following partieu- 
lars, reikdyie ly 


Your petitioner. The Wheeltne and Belmont bridge Company, the 


ears by the transcript of the record therein re- 
writ of error and herewith submitted—that is 


a. In that by the said judement your petitioner’s plea No. 5 was 
rejected L fits pled Is TOUR Oh Da IS ot the printed ree rd in the 
State court, returned to th Court 1 irt of the bra iseript of the 
record iti thi State Cour 

6. The said judement was erroneous in rejecting your petitioner’s 
plea No. 6, which nnd on pa “of the said printed reeord. 
This plea L up tiint tatute of tl 1—of West Virginia, 
under which the defen t in erro ted the mehtito build its 
bridge, Impaired | | tof a contract between the State and 
your petitioner 


¢. ‘The said jud: t W er} us In-rejecting vour petitioner’s 
plea No. 7, found on | of ud printed record Chis plea 
Also SCL UD. 1 yn) Whacal ent form.thatth stLiitute under 

LO-f whic the «qd rhea rrol asserted its right to build its 


:, , . 
bri a? ith (dg Uli Li morta eontract ly, [ween vour 


, as ay 
petitioner aha the at 
») iw oO ‘7 ] ;\ ? ’ ‘| 7) ; ? : ‘4 
2. The said judgement of the suprem ‘ourt of appeals of the State 


of West Virginia Was CPFroneous i 


athirm Ing the iudement render d 
by the cireuit court on the 16th day of April. in the vear 1S90, 
\“ hereby COTLITDISS One! Were Uppporpes 7 ro ascertam the comp ‘Tisil- 
tion to be paid for vour petitioner’s land Chis judement is found 


on page 26 of the said printed record, and was based upon and grew 
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out of the errors theretofore committed in rejecting your petitioner's 
said pleas. 

Your petitioner therefore prays that the said judgment of the said 
supreme court of appeals of West Virginia may be by this court re- 
versed and annulled; and your petitioner will ever pray, Kc. 

A. J. CLARKE anp 
HENRY M. RUSSELL, 


{ ‘ounsel for P. litioner. 
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SUPREME COURT OF THE UNITED STATES 


THE WHEELING AND BELMONT BRIDGE COMPANY, 
Plaintip in Error. 


Vs 


e 
THE WHEELING BRIDGE COMPANY, 
De fe ndant bee Krror. 


Brief for the Plaintiff in Error on the motion to dismiss 
the writ of error and the motion to afhrm the judgment. 


The motion made by the defendant in error to dismiss this cause 1s 
based on two grounds, the first that the judgment sought to be reviewed 
is not final, and the second that the record presents no federal question 
for the determination of this court. 

I. The Supreme Court of Appeals of West Virginia decided this 
cause at the September term in the year 1890. At the June term of the 
same year the Wheeling Bridge Company presented to that court a mo 
tion to dismiss the writ of error which it had allowed. That motion was 
based upon the same ground which is here alleged, namely: That the 
order of the circuit court was not a final order. After argument upon 
that motion the state court declined to dismiss the cause, and at the Sep- 
tember term when the cause came on regularly for argument upon the 
merits the defendant in error withdrew its motion to dismiss. Although 
the motion was pointed at the jurisdiction of the court, and although the 
court had held again and again that it was its duty to decline to assume 


2 


a jurisdiction which it had not, the court says in its opinion that the mo- 
tion to dismiss has not been considered. It exercised jurisdiction over 
a case with regard to which it declined to say whether it had jurisdiction 
or not. So far as this braneh of the motion is concerned the same ques- 
tion is presented here which was presented to the state Supreme Court. 
In considering it, it is unimportant whether a federal question is pre 
sented by the record or not. ‘The two branches of the motion are en- 
tirely distinct 
The mode of proceeding to condemn land for public use is set forth 
in Chapter 42 of the Code of West Virginia of 1887. The proceeding 
there provided for is to some extent summary, and ts throughout infor- 
mal. ‘The petitioner notifies the defendant that he will present or has 
presented his petition to the circuit court, and on the day named in his 
notice files his petition. No particular method in provided of interpos 
ing a defense pointed at the right to condemn, but in the case of the 
Pitishureh, Wheeling and Kentucky Railroad Company against the Baltt- 
more and Ohio Railroad Company, 17 W. Va. 825, it was held proper to 
file pleas setting up the defense and it was also held that the right to 
condemn, in whatever mode that right might be impugned, should be de- 
termined before the appointment of commissioners to ascertain the value 
of the land. Afterthat question has been determined, the court appoints 
commissioners who view the land, hear evidence and report the amount 
of compensation to be paid. If the report be confirmed the title to 
the land vests in the applicant without any order to that effect. It will 
be observed that the proceedings which follow the appointment of the 
commissioners have respect wholly to the amvunt of the compensation 
and not at all to the right of the applicant to take the land. In the 
present case the writ of error in the state court was to the order of the 
circuit court determining that the applicant had lawful right in this pro 
ceeding to take, tor the purpose stated in its petition, the parcel of land 
in the said petition mentioned and described, and appointed the com 
missioners to ascertain what compensation should be paid. _ Betore arriy 
ing at the stage of the cause at which this order was made, the circuit 
court had already rejected the pleas which raised the federal question 
in the cause. Section 20 of the chapter referred to is as follows: ‘‘After 
such report has once been made, whether it be set aside, recommitted 
or new commissioners appointed or not, or whether atrial by jury be 
demanded and had or not, the applicant, upon paying into the court 
the sum ascertained by such report, with legal interest thereon, from 
the date of the report until payment, may, notwithstanding the pen- 
dency of further proceedings, enter upon, take and use for the pur- 
pose specified in the application, that part of the land in respect to which 
such payment is made, and where such payment has been made and 
possession taken, or where payment has been made without taking 
such possession, in a pending case, it shall have the same effect as if 


such payment were made, or possession taken, or both, in a case here- 
after commenced. And no order shall be made, or any injunction 
awarded, by a court or judge, to stay him in so doing, unless it be 
manifest that the applicant is insolvent, or that he, or his officers, 
agents or servants are transcending their authouity, or that such inter 
position is necessary to prevent injury which cannot be adequately 
compensated in damages.’ 

The statute gives to the petitioner the possession of the land at that 
stage of the proceedings, because the right to the land has then been 
finally determined. 

1. The judgment appealed from ts a final judgment, underthe decis 
ions in West Virgimia. The Code, chapter 135, section 1, contains the 
following provision: ‘* A party to a controversy in any Circuit Court 
‘* may obtain from the Supreme Court of Appeals, or a judge thereof, 
‘‘ in vacation, an appeal from, or a writ of error or supersedeas, to a 
‘* judgment, decree or order of such Circuit Court, in the following 
» Cases 

‘In civil cases where the matter in controversy exclusive of costs 1s 
‘* of greater value or amount than one hundred dollars, wherein there 
‘* is a final judgment or decree or order.” 

In Aili v. Als, 27 W. Va., on page 215 the court says, ‘‘No case can 
‘‘ be rightfully considered by us unless the record affirmatively shows 
‘* that we have jurisdiction, and this we are obliged to determine 
‘‘ whether our attention is specially called to it by counsel, or not, for 
‘* otherwise we would be proceeding to pass upon matters over which 
‘* we had no jurisdiction, and any conclusion or decree we might reach 
‘* would be coram non sudice and void In SArr/y v. Musgrave, 29 W 
Va. 140, the court says, ‘The most formal consent of parties can give 
‘* us no right to assume jurisdiction not conferred on us by law.” 

In the hght of these decisions the assumption of jurisdiction in the 
case at bar constituted a decision that the jurisdiction existed, and con 
sequently that the order appealed from was final within the meaning of 
the statute 

The State court had assumed jurisdiction on a writ of error to a pre 
cisely similar order in Railway Company v. /ron Works, 30 W. Va. 710. 
In the bref filed by the defendant in error in support of the present mo 
tion, the statement is made that the propriety of allowing the appeal was 
not presented to the State court in that case, because the plaintuff wished 
to prevent further delay, and that both sides urged upon the court a de 
cision upon the merits. In the report of that case no such facts are 
stated. If this court should follow the counsel for the defendant in 
error into an examination of the briefs filed in that case, it would dis- 
cover that the court’s attention was called to the question of jurisdiction. 
Indeed, the very brief in which counsel tells this court that the propriety 


of the allowance of the appea was not suggested to the court in the Iron 
Works case, shows that the question was suggested. If it was claimed 
that an appeal should be allowed because a railroad came under the term 


‘‘road,” the propriety of allowing an appeal was thereby suggested. 


The case of Pack v. Railway, 5 W. Va. 118, is cited in support of the 
contrary view With the latter decisions in our favor, we can afford to 
be indifferent about the /’ack case. Rightfully considered, however, 
that case is not in conflict with the others. At the time when the ap 


, 


peal was taken, no objection had been made to the appointment of « om. 
missione;rs, and it was still open to the defendant to bring hefore the 
circuit court the right to condemn the land. Rat/way Company v. Ratl 
way Company, 17 W. Va. 835. ‘The only controversy before the court 
was one with regard to the amount of damages, and as that controversy 
had not been determined at the the time of the appeal, there had been 
no final order from which an appeal would lhe 

The defendant in error relies upon the provision of the state constitu 
tion, requiring the court of appeals to consider and decide every point 
fairly arising upon the record, to state its reasons in writing, and to pre 
pare a syllabus of the points adjudicated As the question of jurisdic 
tion is not mentioned in either syllabus Or opinion in Rattle Compan 
v. /ron Works, it is argued that the court of appeals did not consider 
that question as fairly arising. It is enough to say that this constitu 
tional provision has been held to be merely directory, so that its absence 
from the syllabus or opinion does not determine that a point was not 
adjudicated in the cause. //enry v. Dazts, 13 W. Va. 230, 252. 

2. Itis true that this court must determine for itself whether a final 
judgment has been rendered in the cause. ‘The fact that the state Su 
preme Court might have jurisdiction to render the judgment. would not 
conciusively establish the jurisdiction of thiscourt. In Aveddal/v. Brvan, 
24 Howard; 420, cited for the defendant in error, the statute of Mary 


land gave the Supreme Court of the state jurisdiction over tnterloc utory 


—- 


orders, and t 


us court held that. thoug! the order in that case might 
properly have been review ed by the state court, vet as it was interlo¢ u 
tory only, it could not be brought here tor revision. But where the ju- 
risdiction of the state court depended, as here, on the finality of the 
judgment, the same question is presented here which was necessarily 
passed on there. ‘That which was final in the state court, is none the 
less tinal when it reaches this court. 

Upon reason, as well as upon authority, the order in question ts final 
Even if we adopt the definition of a final judgment given in the brief for 
the detendant in error, this conclusion must follow.  Itis there said that 
a decree or order is final which disposes of the whoie subject, gives all 


the relief that was contemplated, provides with reasonable completeness 
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for giving effect to the sentence, and leaves nothing to be done in the 
cause save to superintend ministerially the execution of the decree. The 
‘‘subject” here means, of course, the subject of the controversy. 

\ condemnation proceeding, under the statutes of West Virginia, ts 
anomalous in that, while it isa single proceeding, it involves two distinct 
actions, each complete in itself with actor, defendant and subject mat 
ter. One of these respects the land, the other the damages. In some 
of the states these actions are separated. The petitioner takes certain 
prescribed steps, usually ex parte, which vests in it a title to the land 
rhe land-owner then brings his separate action for the damages. In 
West Virginia these two proceedings are consolidated, but are none the 


less distinct in their natures. There is an action by the petitioner for 


the land, and a cross-action by the land-owner for the damages 
To lose sight of this duality, when undertaking to apply the definition 
to the order in this cause, will merely beget confusion. What 1s _ the 


land and the damages ? That ts 


‘ 4 , 
subject of the controversy ? Is it the 


true of an ejectment, where the plaintiff sues for the land and for dam- 


es for its detention from him, and tn that case a} dgment is rendered 


det ‘ndant OT th land and damages. 


oe 
for the plainuff and against the 
lfere there are two subjects of controversy, for one of which the peti 


tioner seeks a judgment, and for the other the land-owner In order 


that there may be a final judgment as to one subject, it is not necessary 
that the same judgment shall be final as to t , 

Apply now the definition to the order far as it respects the land 
This whole subject has been disposed of The court has ascertained 


iat the petitioner has the right to the land. has given the petitioner all 


' 7 
the retet contemplated, and has provide d tor giving enect to the judg 


ment lrue. the commissioners must meet al d determine the amount 


of the damages before the petitioner can have possession of the land, 


but there 1s nothing more for the court to do. ‘The appointment of the 


commissioners is the courts method of giving efiect to the ludgment 


disposing of the land. ‘The commissioners prepare their report, not in 


court, but in the country, return'it to the clerk’s office |Code, ch. 42, 
$15] while perhaps the count ts not in session, and immediately, without 
iny further order or proceeding by the court, the petitioner may deposit 


the 


the damages, the subiect of the other controversy. and have land. 


If the court has not disposed ot the land it can never do so. for there is 


no subsequent order or judgment respecting the land provided for in the 


statute regulating the proceeding. Everything yet to come has respect 
to the other subject of controversy, the damages 
It is said, however, that the petitioner gets no f&#//e¢ 


vests on the confirmation of the 


> 


to the land by vir 


tue of this order. that the title only 


& 


report, and that the title to the land—not the land itself ?—1is the subject 


of the controversy. 
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Without any subsequent order or judgment of the court and by virtue 
of the provisions made in the order for giving effect to the sentence, the 
order in question gives to the petitioner, the right to the possession of 
the land. ‘This isa legal right, the enforcement of which the land-owner 
cannot resist. We would not know how better to define the title to land 
than by describing it as the legal right to the possession. If therefore 
the title to the land is the subrect of the controversy, the petitioner by 
this order has obtained a judgment for it. The judgment, it 1s true, 1s 
conditional, but the condition is not subjected to the further supervision 
of the court. The court has finished with the subject. The petitioner 
performs the condition out of court, and without waiting to have the 
court adjudie ite mn any manner upon the suffi lency of the performance, 
takes lawful possession of the land which has been adjudged to tt 

Not only does the order in question dispose of the whole subject of 
the controversy and provide for giving effect to the sentence, but it also 
gives all the reliet contemplated by the petitioner in beginning its pro- 
ceeding. What the petitioner sought to obtain was the land. When 
it shall have obtained the land, the object of its suit will have been ac 
complished. It seems absurd to suggest that a part of the rehef sought 
by the petitioner was a judgment against itself for damages. It submits 
to that judgment as a result of the establishment of the counter-claim by 
the land-owne: Its own case is completed by a judgment in its favor 
for all that it asks. 

The authorities upon the precise point here involved preponderate in 
favor of plaintiff in error. In Wisconsin, the statute provided for an 
appeal in special proceedings, from a final order affecting a substantial 
right. After a controvery respecting the right to condem had been de- 
cided in favor of the petitioner, and commissioners had been appointed 
to assess damages, the Supreme Court of that state held that an appeal 
would he without waiting forthe coming in of the report. Wis. Central 
Railway vy. Untversity, 49 Wis. 162, Same v. Same, 52 Wis. §37 

Under a similar statute, the provisions of which are quoted im re_ Jones, 
33 Minn. 406, a similar holding was made; im re St. Faul, &¢., Ratle 
way, 34 Minn 227. ‘There are quite a large number of cases in New 
York in which similar holdings have been made under simular statutes. 
Ratlwav v. Rau, 70 N. Y. 191: in re Ratlwayv, 63 N. Y. 326; in re Ratl 
way,, 46 N. Y. 546; Dazts v. Ratlway, 43 N. Y. 147. 

The fact that a distinct controversy still remains to be decided in the 
same proceeding, and that therefore there will be in the cause a second 
judgment which will be final for the purposes of appeal, furnishes no 
argument against the finality of the order now in question. Whether 
an order is interlocutory or final for the purposes of appeal depends not 
upon the period of the cause at which it 1s entered, but upon the effect 


- 
i 


upon the parties. Barry v. Ariges, 22 Mich. 201. The Supreme Court of 
Michigan in another case has stated the proposition in this way: ‘*The 
‘* only ground suggested for a contrary view ts that hereafter, when the 


- 
- 


‘ accounting is complete, there must be a further decree. But it 1s not 


- 
. 


unprecedented that there should be two decrees in the same case 
‘* which are final in the sense of finally determining the right, and 
‘* when the effect 1s such that the party obtaining the decree is imme 
‘* diately put into possession of the mght adjudged to nim, the rnght to 
‘‘ appeal ought not to be questionable Smith v. Walker, 47 Mich. 
456. 

Many cases have been decided by this court in which it has been 
necessary to ascertain whether there were final decrees, of which alone 
this court has jurisdiction on appeal. There has never been any hes 
tancy in determining that a decree was tinal which disposed of the sub 
ject of controversy by transferring it, or directing it to be transferred, 
from one party to another, notwithstanding there might remain to be 
determined other questions in the cause which would also be the occa 
sions of controversies between the parties. Without going over the list 
list of these decisions, it will be sufficient to refer to the case of Fergay 
v. Conrad, 6 How. 201. 

i] [here can be no serious doubt that a tederal question is proper 
ly presented by the action of the court in rejecting pleas 6 and 7, which 
action resulted in the final judgment in tavor of the petitioner in this 
cauise 

1. It is said that no tederal question arises on the rejection ol the 
pleas, because the pleas were bad for informalities, and should have 
been rejected whatever the court might think of the constitutionality of 
the statute complained of. 

lfit should be admitted that the pleas were informal according to strict 
ruies of English Common Law practice, there are still two adequate re 
ples to the suggestion which has been made. First, the Supreme Court 
of Appeals of West Virginia, in its opinion tn this cause, treated the 
pleas as sufhcient under the West Virginia practice, and decided the 
case as though these pleas fairly raised the question intended to be pre 
sented by them, Whatever mav have been the former rule, it is at pres 
ent the practice of this court to look atthe opinion of the State court in 
order to ascertain the ground of the decision. Avetger v. Naitlroad Ce., 
126, U.S. 39. “Second, under the statute of West Virginia regulating 
proceedings to condemn land, no formal pleading ts necessary. ‘az 
way Co., Vv. Katlway Co., 17 W. Va., 835, 1s the leading case in the state 
upon the practice in these proceedings. The propriety of filing pleas ts 
there asserted, but the right of the defendant to raise in any, the most 


informal manner the defenses he may wish to present, is tully recog. 
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nized. If then the defendant tenders pleas which, though they be una- 
ble to stand the severe test to which a plea in a common law action ts 
subjected, nevertheless fairly present the defense, they will satisfy all 
the requirements ol the practice in these proe eedings. 

But what is this criticism of the form of the pleas but an impotent at 
tempt to avoid meeting the defense fairly set up in them? Judged by 
the severest rules, the ple is would be found sufficient, for in his Sear©re h 


for detects. the counsel for the defendant in error has only been able to 


allege such as do not exist. Speaking of plea 3, he says: ‘*There ts 
‘*here no averment of the existence of a contract. This is simply the 
-" oe lusion ol the plea. Vet he quotes in his briet that part of the 


plea which alleges positively, and not by way of recital, that there arose 
a contract between the state and the defendant that the defendant should 
enjoy the exclusive privilege claimed 

Again, with reference to the seventh plea, itis said: ‘* Nor does plea 
‘No. 7 aver the existence any contract between the state and the defend 
** ant, Yet the language of the plea ts ‘* And the said defendant Says 
‘* that out of the said charter and the said powers and authorities so 
‘* granted and confirmed and the erection of the said bridge in pursuance 
‘* thereof, arose a contract between the said State of Virginia and the said 


‘ detendant that the said State would not during the chartered existence 


. 


of the said defendant authorize or permit any other. bridge for the 
wie transportation Of persons, animals or vehicles across the Ohio river sO 
near the said bridge ot the said detendant as seriously to IMpalr the 


value of the detendat’s bridge by the diversion therefrom of the travel 


- 
. 


and tolls, which would otherwise naturally low in that direction. 


7 
7 


And the said detendand says that upon the formation of the State of 


‘* West Virginia this State, as the successor of the State of Virginia in 


. 


the ownership of the Ohio river and its shores, because a party tou the 
said contract. And the said defendant says that the bridge so pro 


‘posed to be erected as aforesaid by the said petitioner is intended to 


be a bridge for the transportation for toll of persons, animals and 


vehicles over the said Ohio river, and that the proposed location thereot 


° 
- 


and the said parcel of iand described in the petition are within five 


hunare dg feet of said 2) | idge ot the detendant., and SO nea;©r the latter that 


7 


the erection and maintenance of the said proposed bridge of the petition 


‘er will necessarily seriously impair the value of the defendant’s bridge by 


_ 


the diversion therefrom of the travel and tolls which would otherwise 


* 


naturally tlow in that direction. But counsel says: ‘* What is pro 


* 


vided in this respect dy “he charter and the said powers and authorities 


does not appear by the plea. The /acfs are not stated.” To this 
criticism there are two answers. First, the fact to be alleged is the 


existence of the contract, and that is positively stated; to have set forth 
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the evidence of the contract would have been bad pleading, notwith 
standing that the contract was with a state and necessarily evidenced by 


a Statute. Second, the absent fac/s for which counsel has been seeking 


are really matters of law, which never need be pleaded. ‘These pleas 
were prepared for a West Virginia court, and in that state the charter 


of a corporation created by act of the legislature to prosecute a work of 


internal improvement is not required to be either pleaded or proved 
The court takes notice of it judicially Malev. B.S OC. KR. R. Co., 15 


W. Va. 362. 
There can be no serious question that pleas 6 and 7 present a federal 


question. ‘They set up a contract with the state whereby an exclusive 


privilege was secured to the plaintiff in error, and the subsequent pas 
sage of a public law whereby this exclusive privilege is sought to be taken 
away, and they allege this latter law to be unconstitutional as impairing 
the obligation of the contract between the state and the plaintiff in error. 

2. Itis urged that, even if these pleas present a federal question this, 


record does not affirma 


court Is without jurisd on vecause: (a Lhe 


fed question was necessary to 


tively show that the decision of the federal 


the decision of the case, the decision of the state court being broad 
enough to maintain the judgment independently of the federal question. 
hy The pleas might have been held bad for t! techincal insufficiency. 
these pleas was a necessary step in reaching the 


' 
' 


(@ lhe reie¢ tion Ol 


judgment complained Ol. It they had been held good the judgment 


could not have been rendered. ‘The decision, therefore, of the question 


presented by the pleas was necessarily invoived in the judgment. Pass 


ing ior the moment the suggested technical insutherency, could the 


state court have held the pleas bad without deciding a federal question ? 


When the jurisdiction of this court is invoked, on the ground that a law 


of a state has impaired the obligation ol 
[he court must first determine whether acontract 


i contract, the enquiry resolves 


itself into two parts 


; \ , : , , — 
existed, and next whether its obligation has been impaired. The jurts- 


chi ton is not contined to cases Wi eTe the contract 18 admitted to have 


an existence, OF to those in which the state court may hold that it exists 


A contract was sei up inthe pleas. ‘The state court, conceding that, 1f 
a contract existed, its obligation had been impaired, held as appears 


from its opinion, that no such contract existed However this conclus 
ion was reached, whether on the construction of the statute of 1840, or 
otherwise, it is subject to review by this court, which must decide for 
itself the question of the existence of the contract. The nght todecide 
this question intimates the existence of the jurisdiction Louisville Gas 
Citizens Gas Ce,, 115 U.S. 697: Lehigh Water Co. v. -aston, 121 


’ 


Ce. Vv. 


LU. S. 388 
[/| The techinal frame of the pleas has already been discussed. The 


1o 


case of Commercial Bank vy Rochester, 15 Wall. 639, relied on for the 
defendant in error, was a case in which the plaintiff had mistaken his 
remedy and the opinion of the state court rested solely on that ground. 

3. It is said that the state court did not pass upon the validity of any 
statute of the state, but decided the case on the construction of the 
statute of 1840. ‘True, the court decided the case on the construction of 
that statute and the statutes which constitute the charter of the plain- 
tiff in error, and held that these statutes did not create a contract with 
the state. That is, the state court decided one of the two elements 
which which compose the federal question in cases in which the obliga 
tion of a contract is alleged to have been impaired. In Lewisville Gas 
Co. v. Citizens Gas Co. 115 U.S. 683, the construction of the state stat-. 
ute relied on as evidencing a contract was before the state court, which 
decided that it had no such effect. ‘This court said, at page 697: ‘*The 
‘* judges of the state court all concurred in the opinion that no such tn- 
‘* tent was plainly expressed. As this question is at the very founda- 
‘* tion of the inquiry whether the defendant had a valid contract with the 
‘* state, the obligation of which has been impaired by subsequent legis 
‘* lation, we cannot avoid its determination. Whether an alleged con- 
‘* tract arises from state legislation, or by agreement with the agents ot 


‘a state, by its authority, or by stipulations between individuals exclu 


. 
a 


sively, we are obliged, upon our own judgment and independently ot 


* 


the adjudication of the state court, to decide whether there exists a 
‘* contract within the protection of the Constitution of the United 
‘* States.” 

4. Itis said that atthe time when the plaintiffin error was incorpor- 
ated the law gave no exclusive rights to fernes; that the law of 1882 took 
away the exclusive rights of ferries: therefore the state of the law at 
present is the same as the state of the law betore the plaintiff in error was 
chartered ; consequently the law complained of as impairing the obliga- 
tion of the contract was it issed before the contract was made, and this 
court, under a well settled rule, has no jurisdiction. This mode of 
‘‘tacking” statutes has, at least the merit of novelty. Unfortunately, the 
argument has no other merit. It would be equally applicable to every 
other case in which a contract with the state was first made and after 
wards repealed, tor the repeal would be a return to the state of the law 
as it was before the contract. But the argument has not even the advan 
tage of a basis of fact. The plaintiff in error’s charter is found in two 
acts of the Virginia Legislature, the first passed in 1816 and the second 
1847. he contract was made by the latter of these, and when it was 
passed the law of 1840, giving exclusive rights to terries, was in fnll 
force. 


5. [he fifth point made by the defendant in error, under the second 


branch of its motion to dismiss, Opens up a Ciscussion of the case upon 
its merits and will be adverted to in its proper place. 
' THE MOTION TO AFFIRM. 

It must be apparent to the court that the motion made by the defend 
ant in error to dismiss the writ was made, not because of any merit in 
the motion, but in order to serve as a vehicle for the motion to affirm 
and in the hope of inveigling the court into a superficial and premature 
examination of the body of the case. ‘lhe charge that the writ of error 
was taken for the delay only, finds as little support in the previous his 
tory of the cause as in the importance of the question involved. The 
initial step in this case was taken on the 8th day of February, of the 
present year. The case has made tts way through two courts, and now, 
before the year is out, is docketed in the third If delay had been its 
object, no great amount of ingenuity on the part of the plaintiff in error 
would have been required in order to make the case run a much more 
dilatory course. It is easy to affirm that the question involved ts so 
frivolous as not to need further argument. To see only frivolity in an 
adverse argument, is not an uncommon defect in the professional vision. 
When, however, the gage is thrown down, we cannot avoid taking it up. 
When it 1s said that there ts nothing in our case, the only course open to 
us Is to present the case fully to the court, premising that there is no 
authority among the decisions of this court which makes against us, and 
that-one leading case 1s both apposite to the case at bar and strongly in 
our favor. 

In the year :816, by an act passed on the 17th day of February in 
that year, | Acts Virginia, 1816, pp. 186 fo 190,] the legislature of Vir- 
ginia chartered the plaintiff in error and authorized it t© erect a toll 
bridge across the Ohio river at Wheeling. E:ther because the powers 
and franchises granted in this charter were not sufficient to induce the 
investment of capital, or for some other reason, no action appears to 
have been taken at that time toward building the bridge. In 1847 the 
legislature passed another act, | Ach Virginia, 1846, pp. 149 fe 151,| 
} 


which enlarged the tranchises of the plaintiff in error, in reality grant- 


| 


ing to ita new charter, authorizing it, for the first time, to build a sus 
pension bridge, and providing that it should have power to purchase or 
acquire and hold all ferry rights and privileges between Zane’s island 
and the main Virginia shore at the city of Wheeling. The plaintiff in 
error thereupon acquired by purchase the right to what was known as 
Zane’s ferry 
lhe section of the “act relating to this matter is as follows 
12. The said company shall have power to purchase or acquire 
and hold all necessary rights of way on or across Zine’s island, and 


This statute of 1847 is printed in fall as an appendix to this argument 
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had made iittie progress in thi iterial deve iO] nent RK iilroads were Un 
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In order, then, to 
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hnecessarv to determine 
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As the establishment of ferries involved the grant of franchises resid 
ing in the government, the legislature alone t ssessed power Over the 
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i to the county courts of the 


subject But the legisiat it¢ Lui del mais ft 
several counties of th stat tn ‘ . ft that portion of IS power, 
ind had authorized the county « ; stablish ferries 

in the year 1840 in an act on the sth day of March, this section occurs 
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use any part of the land so owned or occupied by him, as a landing 
for such terry, boat or other water craft, he shall be guilty of a mis 
demeanor and fined as aforesaid. And the owner or keeper of every 
such ferry, not legally established as aforesaid, and every person who 
shall keep such boat or water craft as aforesaid, and the owner or 
occupier of any such land as aforesaid, shall moreover be lable to 
the owner or lessee of any ferry legally established over such water 
course, for all such damages as he may sustain by reason of the un- 
lawful keeping or maintaining of any such ferry, boat or water craft 
on any such water course. But no ferry privileges or franchises shall 
preclude the erection of bridges over any water course, or entitle the 
owner of such privileges or franchises to damages in case of the erec 
tion of a bridge or bridges over any water course. 

Upon the acquisition of the ferry rights, the plaintiffin error was in 
the position of a bridge company to whom there had been granted by 
its charter the exclusive right of transportation within one half mile and 
which, upon the faith of the grant, had spent its money and constructed 
and maintained its bridge. Such a charter is a contract between the 
state and the corporation, and as such within the protection of the con- 
stitutional provision against impairing the obligation of contracts. The 
leading case upon this precise phase of the general subject is that of the 
Binghamton Bridge, 3 Wall. 51. 

In 1805 the legislature of New York, in a lengthy statute establishing 
a system of turnpikes for a portion of the state, incorporated two bridge 
companies, one of which, the Delaware Bridge Company, was to erect 
bridges over the Delaware river. In this statute it was provided that it 
should not be lawful for any person or persons to erect any bridge or 
establish any ferry over the Delaware river within two miles of the 
bridges to be built by this company. After thirty years the bridges were 
to become the property of the state. By a subsequent section of the 
statute the Susquehanna Bridge Company was created, and, by a mere 
reference, was given like powers and franchises to those with which the 
Delaware Bridge Company had been invested. In 1808 a statute was 
passed whereby the thirty years limitation was done away with as to the 
Susquehanna Bridge Company By the same statute the Chenango 
Bridge Company was created for the purpose of erecting and maintain 
ing a bridge over the Chenango river at Binghamton, and it was pro- 
vided that the Chenango Bridge Company was to have perpetual succes 
sion ‘“‘under all the provisions, regulations, restrictions, clauses and pro 
‘* visions of the before mentioned Susquehanna Bridge Company.” 

In 1855 the legislature authorized the building of another bridge at 
Binghamton, and a bridge was accordingly erected a few rods above the 
old one. The Chenango Bridge Company filed a bill to enjoin the new 
rival. The Supreme Court of New York dismissed the bill and an appeal 
was taken to this court. 


In the case at bar it was insisted that there was no contract between 
the state and the Wheeling and Belmont Bridge Company, whereby an 
exclusive right was secured to that company because, it was urged, 
there was nothing said in its charter about any exclusive right. It was 
pointed out that contracts of the kind are always construed most strongly 
in favor of the state, and are never established by implication, but 
only where there has been a grant in express words. The necessity of 
referring from one statute to another was treated as though ambiguity 
was thereby created. That which is merely collocation and constru 


; 
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tlon was criticised as though it were equivalent to deducing from what 


Is expressed that which the legislature has left unsaid. Refer now tothe 
Binghampton Bridge case. Not a word had been said in the charter of 
the Chenango Bridge Company about exclusive nghts. There had been 


a mere reference to the rights which had been previously granted to the 
Susquehanna Bridge Company, which in turn had been granted by a 
reference to the charter of the Delaware Bridge Company. Nor did the 
grant to the Delaware Bridge Company fit the Chenango Bridge Com 
pany, for the exclusive right of the former extended for two miles either 
way, while at a distance of less than a mile below the bridge of tne lat 
ter company, the Chenango river was lost in the waters of the Susque 
hanna 

Again, in the case at bar it was insisted in the court below that no 
contract existed between the state and the plaintiff in error, even if the 
case be considered as though the charter had contained tm extense the 
provisions of the statute relating to the establishment of ferries. Atten 
tion was called to the fact that the act of March 5th, 1840, merely pro 
vided that 1 should not be lawful for the county courts to estabhsh fer 
ries within the prescribed distance, and that it should be unlawful for 
unauthorized persons to transport persons, horses or c: rriagpes within the 
limits. The substantial identy of bridge and terry, asserted in Afason 
v. Anridge Ci mpany, V7 W. Va. 411i was not denied, but it was claimed 
that even if in the detendant’s charter the legislature had said °F 
‘* shall not be lawful tor the county court to grant leave to establish a 
‘* ferry or bridge within one-half mile of the bridge to be built by the 
- company hereby rhie orporated, and it shall be unlawtul for any person 
‘to transport persons, horses or carriages across the Ohio river within 
‘*the same limits,”’ this would not have created a contract. Phere 
would have been, it was said, neither the mutuality nor the considera 
tion necessary to a contract The prohibition would have constituted a 
mere legislative enactment, repealable at pleasure, and this argument 1s 
repeated in the brief filed for the defendant in error on the present mo 
tion. Inthe Binehampton Bridge case Mr. Dickenson presented a sim! 


lar argument. He said on page 68: ‘‘Supposing, however, that the 
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‘* phrase ‘it shall not be lawful,’ &c., does apply to the Chenango bridge, 
‘* does it make a contract 2? /s #4 net mere leetslative enactment, subject to 
** pepeal Itke any other statute’? \t has neither consideration, ‘nor mutu 

ality, nor form, nor substance, nor any other element of a contract 

- The state by the expression used, incorporates the 
petitioners with certain rights, ind authorizes them to erect and main- 
‘*tain a bridge and collect tolls, and ce/wnfeess a provision that compe- 
| 


‘* tition within two miles shall not be lawful. ‘The corporators neither 


*’ pay nor agree to pay anything; thev neither do nor agree to do any 


« 
. 


thing in consideration of the charter 

Again it was argued, and it is now argued Ly the detendant in error, 
that the prohibition inthe act of March 5, 1840, is upon the county ‘courts 
and not Upon the legislature fannine Vv. Gregoire, 16 How. 524, a 
case which turned purely upon the construction of a grant, is cited in 
support of the proposition. The expressions in Sommerville v. Wimbish, 


7 Gsratt. 231 are re terred to as showing that the legislature had never di- 
vested itself ot tts contro: over the abolition of terres and these are fal 
lac Tok applied LO charter into whicl hy Te been lhe orporated al pro 


Vision against Competition similar to that which had been made with re 


spect to lCrries Lhe pla nti wm error ae quired the ferry rights, it Is 
said, these rights were, before the plaintiffin error acquired them, sub 
ject to the wall « tithe legislature tne planta in error theretore took 
them subject to the legislative control l'nmindtul of the difference be 


tween a mere license tO Opel ite a ferry, tor the control ot which the leg 
islature might make and unmake laws laws at pleasure, and a charter 
in which the rights of the corpor ition are defined by a reference to ex- 
isting provisions Of the terry law. it was argued that because laws relat- 
inp to ferries could be changed at w ill. therefore also the legislature re 
tained control of the rights granted to the plaintiff in error and could 
modity them at pleasure This, said the defendant in error, 1s not the 
establishment by the county court of bridge or ferry It is the legisla 
tive destruction by the statute of iSsS2. of the exclusive rights of terries, 
and with these fell also the exclusive rights which the defendant had 


acquired under the power granted in its charter. Mr. Dickenson made 


alike argument inthe Araghamplon Brid as He said at page 68 
‘* But conceding that it was not lawful for any person or persons of 


their own right or by authorization trom the « ounty boards or courts 


to erect a bridge over this stream within two miles ot the « omplain 


‘ants bridge above or below that of the complainants, dees the legisla 
** dure bind and prohibit tself 7 fing a brtdge, both directly and by 
‘ delegation ? Lhe provision Ol the ,ist section of the char 
‘ter, de laring (hat it st iid not be lawful tor any person OFT persons to 
‘ ’ 


erect any brid 


ve or establish any terrv within two miles of the bridge, 


7 
‘“&c., applied to superintendants and commissioners of highways, and 
‘* the courts of common pleas, and to private persons, * * * There 
‘* were thus sufficient persons and officers and public authorities to satisfy 
‘* fully the restriction clause in the section without extending its opera 
‘* tion to the state or the legislative authority. 
the court, in a powerful opinion, disposed of the arguments ad 
dressed to it, and with them of most, if not all, of the arguments which 
have been made for the defendant in error upon this branch of the 
present case. It said 
‘* The constitutional right of one legislature to grant corporate priv- 
ileges and tranchises, so as to bind and conclude a succeeding one, 


‘‘ has been denied. We have supposed, if anything was settled by an 
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unbroken course of decisions in the federal and state courts, it was, 
‘* that an act of ine Orporation Was a contract between the state and the 
‘* stockholders. All courts at this day are estopped from questioning 
‘* the doctrine. The security of property rests upon it, and every su 

‘* cessful enterprise ts undertaken, in the unshaken belef that it will 
never be forsaken. 

‘* A departure now would involve dangers to society that can not be 


‘* foreseen, would shock the sense of justice of the country, unhinge its 


. 
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business interests, and weaken, if not destroy, that respect which has 
always been felt for the judicial department of the government. An 
* attempt even to reaffirm it, could only tend to lessen its force and ob 
‘‘ ligation. It received its ablest exposition in the case of Dartmouth 
‘* College v. Woodward, which case has ever since been considered a 
‘* Jandmark by the profession, and no court has since disregarded the 
‘* doctrine, that charters of private Corporations are contracts, protected 
‘‘ from invasion by the constitution of the United States. And it has 
‘* since so often received the solemn sanction of this court, that it would 
* unnes essarily lengthen this opinion to refer to the cases, or even 
‘: enumerate them. 

And again: ‘‘A great deal of argument at the bar was devoted to 


aie the ‘ onsideration ol the proper rule of « onstruction to be adopted in the 


a 
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interpretation of legislative contracts, In this there is no difficulty, 
‘* All contracts are to be construed tO act omplish the intention of the 


a 
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parties; and in determining their different provisions, a hberal and fair 


‘construction will be given to the words, either singly or in connection 
‘‘ with the subject matter. It is not the duty of the court, by legal sub- 
‘‘ tlety. to overthrow a contract, but rather to uphold it and give it ef 
‘‘ fect: and no strained or artificial rule of construction is tu be appled 
‘to any part of it. If there is no ambiguity, and the meaning of the 
‘* parties can be clearly asé ertained, effect is to be given to the instru- 
ment used, whether it is a legislative grant or not. In the case of 


1§ 


‘‘ the Charles River bridge, the rules of construction known to the Eng. 
‘‘ lish common law were adopted and applied in the interpretation of 
‘‘ legislative grants, and the principle was recogmzed that charters are 
‘¢to be construed most favorably to the state, and that in grants by the 
‘‘ public nothing passes by implication. This court has repeatedly since 
‘‘ reasserted the same doctrine; and the decisions in the several states 
‘* are nearly all the same way. ‘The princinple is this: that all mghts 
‘(which are asserted against the state must be clearly defined, and not 
‘‘ raised by inference or presumption ; and if the charter 1s silent about 
‘‘a power, it does not exist. If, on a fair reading of the instrument, 
‘‘ reasonable doubts arise as to the pruper interpretation to be given to 
‘‘ it. those doubts are to be solved in favor of the state: and where it 1s 
‘‘ susceptible of two meanings, the one restricting and other extending 
‘‘ the powers of the corporation, that construction Is to be adopted which 
‘¢ works the least harm to the state. But if there is no ambiguity in the 
‘‘ charter, and the powers conferred are plainly marked, and their hm 


‘its can be readily ascertained, then it is the duty of the court to sustain 


‘* and uphold it, and to carry out the true meaning and intention of the 
‘‘ parties to it. Any other rule of construction would defeat all legisla- 


‘‘ tive grants, and overthrow all other contracts.” 

The court then proceeded to show that the fact that the contract and 
the exclusive privileges of the Chenango Bridge Company had to be 
sought in various statutes, and imported by reference from one into the 
other, did not render the contracts or the rights either doubtful or less 
entitled to protection, and passing to other questions, continues: ‘* The 
‘* legislature has the power to license ferries and bridges, and so to reg- 
‘ulate them, that no rival ferries or bridges can be established within 
‘‘ certain fixed distances, No individual without a license can build a 
‘* bridge or establish a terry for general travel, for ‘it is a well settled 
‘ principle of common law that no man may set up a ferry for all pas 
‘* sengers, without prescription time out of mind, or a charter from the 
king. He may make a ferry for his own use, or for the use of his 
‘* family, but not for the common use of all the king’s subjects passing 
‘* that way, because it doth in consequence tend to a common charge, 
‘and is become a thing of public interest and use; and every ferry 


on 
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Ought to be under a public regulation As there was no necessity of 
‘‘ laying a restraint on unauthorized persons, it is clear that such a re 
‘* straint was not within the meaning of the legislature. The restraint 
‘“ was upon the legislature itself. ‘The plain reading of the provision, 
‘« ¢that it shall not be lawful for any person or persons to erect a bridge 
‘‘ within a distance of two miles,’ is that the legislature will not make it 


- 
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lawful by licensing any person, or association of persons to do it. 
And the obligation, includes a free bridge as well as a toll bridge, for 
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‘the security would be worthless to the corporation if the mght by impli- 

‘* cation was reserved, to authorize the erection of a bridge which should 
‘‘ be free to the public. The Binghampton Bridge Company was char 
‘* tered to construct a bridge for general road travel, like the Chenango 
‘* bridge and near to it, and within the prohibited distance. This wasa 
‘* plain violation of the contract which the legislature made with the 
‘* Chenango Bridge Company, and as such a contract is within the pro- 
‘* tection of the Constitution of the United States, it follows that the 
‘* charter of the Binghampton Bridge Company ts null and void.” 

1. Attention is called to the fact that the law of 1840, conferring 
privileges on ferries, was passed long after the plaintiff in error was 
chartered. As has already been pointed out, this suggestion is both true 
and false. It is true that the original charter was granted in 1816. It 
is also true that the amendment to the charter, which contains the con- 
tract relied upon, and under which the plaintiff in error built its bridge, 
was passed after the statute of 1840 was passed, and had defined the 
exclusive rights of ferries and thus made it possible, by a reference to 
tnese and without repetition, to grant to the plainnuff in error the right 
which it claims. 

2. There is one argument which seems to be peculiarly convincing 
both to the counsel for the defendant in error and tothe state court. It 
is that growing out of the control which the legislature had over these 
ferry rights so long as they remained in Zane. In its opinion the state 
Court Says 

‘* Tt is conceded in the argument and briets of counsel that ‘* Zane’s 
‘* Ferry,” which the defendant purchased, was licensed at an early day, 
‘‘ when no such exclusive privilege as that claimed was attached to the 
‘franchise. Subsequently (1840), the general assembly of Virginia 
‘* by general law, and gratuitously, without further consideration from 
‘* established ferries, and as a bounty or subsidy to them, prohibited the 
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county courts from licensing a ferry within one half mile in a direct 


* 
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line from an established ferry. This subsidy. so far as it favored exist 
‘ing ferries, was purely gratuitous, and as much subject to withdrawal 
‘ by repeal, as any other act of the legislature, designed to encourage 
‘a particular branch of industry, or improvement 

‘« Zane, as the recipient of a gratuitous bounty, could not complain tf 
‘* the same legislative wisdom which conferred, should upon reasons of 
‘ public policy withdraw it. ‘The Wheeling and Belmont Bridge Com- 
‘ pany was authorized (1847) to purchase his nghts, privileges and fran- 


. 


‘‘ chises. But such purchase could not enlarge or add to them. The 


. 
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idea that such authority to purchase enlarges the estate of the vendor, 


° 
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and converts an incidental bounty into a vested right, cannot be suc 
cessfully maintained.” 
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Counsel for the defendant in error says in his brief 
claimed that the Virginia act of 


‘* The plaintiff in error has at times cli: 
‘© 1842, which merely authorized it to buy Zane’s ferry with its rights, 


while the law was in force prohibiting the county courts from estab- 


‘‘ lishing a new ferry within half a mile, in some way constituted a con- 
‘s tract that such prohibition should continue, so that in the authority to 


¢é buy, and in) the act of buvin 4 the thing bought should change its 
nature, and that which might be subject to repeal in the hands of the 


us vendor. should In the ha ds Ot t | eS ver dee become sacred Such a 


‘* claim ts hardly intelligible 

Neither court nor counsel seems to have Deen able to apprehend the 
position of the plaintiff in error upon this point, a difficulty which must 
certainly be due to some infelicity in presenting tt and not to any fault 
in the position itself. For the position has in it nothing either of novelty 
or of difficulty. 

When the OWher of Terry rignts vrants these rights to another, the 
grantee takes and holds them precisely as the grantor held them. The 
rights themselves do not change with the change ot ownership. lt they 
were subject to destruction when in the hands of the grantor, they re 
Mmaihi so in the hands ot the rrantee Now. say both court and counsel, 


we have nothing to do but to apply this obvious and logical proposition 


to the case in hand Mr. Zane, the owner of the terry, 1s the grantor ; 
the plaintilt In error is the grantee the rights were subject to the will of 
the Legisiature while in th inds of Mr. Zane, theretore they remain so 
in the hands ot the plaintiff in error ‘uod evat demonstrandum. 

lhe vice of the argument lies in the application of it. Why ts it that 
rights which are granted remain unchanged in their character in passing 


to the grantee? Itis because the only title of the grantee to the rights 


In question is derived from the grantor. ‘The grantor is the only source 
of title, and he could only give what he had. He could not by the act 


-* 


granting, enlarge the subject of the grant. If then Mr. Zane had been 
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the only source from which the plaintiff in error derived the rights it 
question, the argument would be unanswerable that thev would have 
remained unaltered tn its hands. 

sut the legislature had a larger title than Mr. Zane. He could not, 
but the legislature could make these rights irrevocable. ‘The title of the 
plaintiff in error came two sources, and in order that the argument may 
be sound which seems so unanswerable to the state court and to counsel, 


the legislature as well as Mr. Zane must appear in it as the grantors. We 


do not claim that Mr. Zane’s grant could modify these rights, but that 


the grant of Mr. Zane and the legislature together did so. 
t. It must be conceded, —-for the doctrine is too well established to be 


any longer open to controversy,—that if the charter had in terms repeated 


' 
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the provisions of the ferry law and applied them to the proposed bridge, 
the grant would have vested in the piaintiff in error, by an inviolable 
contract, the exclusive right of transporting persons, animals and vehi- 
cles over the Ohio river within one half mile of its bridge. It will also 
doubtless be conceded that if the charter, without repeating at large the 
provisions of the ferry law, had merely said that the plaintiff in error 
should have such rights and privileges as then appertained to ferries, 
the same result would follow. It narrows down to a mere question of 
statutory construction whether the language which was actually em- 
ployed by the legislature did not mean tbe same thing. ‘The intention 
was that the plaintiff in error should have as part of its charter, the 
rights and privileges which belonged at the time to ferries. It was ne 

essary, however, that the owners of the ferries should be protected, so 
that their rights should not be wrested from them without compensa 
tion,—though according to the modern theory this was wholly unneces 
sary. The legislature could not at once and directly vest the exclusive 
rights which it wished the plaintiff in error to have without doing vio 
lence to the rights of the owners of the ferry. This care by the legisla- 
ture for the rights of the ferry owners ts further manifested by the pro- 
vision in the 16th section of the aet of 1847, for the payment to one of 
them of a certain sum. It therefore gave to the plaintiff in error the 
power, not to extingnish, but to acquire these ferry rights, and after ac 

quiring to hold them. In view of the situation with which the legisla 
ture was confronted, it is difficult to conceive how 1t could more plainly 
have expressed its intention that the plaintiff in error should hold and 
enjoy the exclusive rights and privileges which are now brought in ques 
tion. 

Look at the same matter from another standpoint. The state court 
and the counsel for the defendant in error have persisted in assuming 
that because in Zane’s hands the ferry rights were destructible, therefore 
the state had made no inviolable contract, and no contract at all, with 
the plaintiff in error. The premise warrants no such conclusion. The 
ferry rights formed the subject-matter of the contract between the plain 
tiff in error and the state. The state said, in effect, that the plaintiff in 
error should have,— should ‘‘acquire and hold,’—-these rnghts. If the 
rights were then exclusive, the state agreed that the plaintiff in error 
should hold them as they then were. This ts the contract which ts in 
violable and which the state has attempted to violate. The rights which 
formed the subject-matter of the contract were the rights as then defined 
in the general laws of the state, not the rights as they might become by 
reason of subsequent modifications. The contract was a present, one, 
involving a grant by the state of rights which then existed and whose 
nature was known to both parties to the contract. There is nothing 
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anomalous or extraordinary about this. ‘The state retains its power over 
ferries, and may alter or abolish their rights at will. The state might 
have retained its power over this particuiar ferry, and the mghts per- 
taining to it. It has not done so. For reasons of policy which seemed 


to it sufficient, in consideration of a public improvement which it looked 
upon as worth the price, the state has contracted with a corporation 
upon the subject of these rights and has ayreed that the corporation may 
hold them. The inviolability of the rights grows not out of the nature of. 
the rights themselves, but out of the inviolability of the contract. 

3. In the court below the defendant in error placed great reliance on 
the case of Charles River Bridge v. Warren Bredge, 11 Pet. 420. A 
ferry privilege, which seems to have been exclusive, had been granted 
many years before to Harvard College. ‘The Charles River Bridge Com- 
pany was incorporated for the purpose of erecting a bridge near the ferry 
site, and was authorized, upon making a designated compensation to the 
college, to extinguish the terry franchise. There was nothing in the 
charter of the bridge company auth riziny it lo a quire or hold the ferry 
rights, and nothing which intimated a legislative intention that these 
rights should subsist or that any transfer of them should be made to the 
bridge company The building of a rival bridge having been author 
ized by the legislature, the Charles River Bridge Company sought to 
have the erection of it Cn ined his ¢ ourt, de lining LO consider the 
question. of vested rights as being beyond tts jurisdiction, held that the 
plaintiff had never acquired the ferry rights, whether those were exclusive 
or not, and that the authority to build a bridge did not, oF itself, imply 
a contract that no other bridge should be authorized, the building of 
which latter would impair the value of the former. The court laid down 
the proposition, the correctness of which is freely conceded, that a con 
tract between the state and a corporation, granting exclusive privileges 
to the latter, will not be raised by implication, but must be clearly ex- 
pressed. This case illustrates the difference between the mere reference 
from one statute to another, and the construction of the statutes when 
placed together, on the one hand, and, on the other, the raising of a 
contract by implication, the deduction from privileges which are granted 
of the right to other privileges which are not. 

There are two obvious distinctions between that case and the case at 
bar. First, there is no hint in the charter of the Charles River Bridge 
Company, or in anything to which that charter refers, of any exclusive 
privileges. The right to these was sought to be inferred from the mere 
fact that a bridge was authorized. It was claimed that the legislature 
must have intended to grant exclusive privileges, because such privil- 
eges were requisite in order to make the grant valuable. It was in 
answer to this suggestion that the rule was cited against implying a con- 
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tract. In our case there is an express reference to the exclusive privil- 
eges with which the law at that time clothed ferries, and a manifest in- 
tention that the defendant should come into the enjoyment of these 
privileges. What other ferry rights and privileges could have been in- 
tended ? Not the right to establish and maintain a ferry and take tolls 
lhe legislature by another section of the same act gave these rights to 
the plaintiff in error, or, at least, the right to establish and maintain an 
equivalent bridge and take tolls. What other ferry rights or privileges 
were there, except the right of immunity from competition? Second 
In the Charles River Bridge case the ferry mghts were in terms extin 
guished. ‘There was no transfer of them to the bridge company, and 
no intention expressed by the legislature that they should be preserved. 
In our case, the intention was manifest that the ferry rights should not 
be extinguished, but should be a y ured and held by the plainuff in 
error. If the only purpose had been that compensation should be made 
to the ferry owners for the destruction of the ferry by the building of 
the bridge, it would have been easy to provide that damages should be 
ascertained and paid, and the ferry rights thus extinguished. Instead, 
there is a provision for the benefit, not of the ferry owners, but of the 
bridge company, the intention of which was that these ferry rights should 
be preserved and that they should vest in and be held by the company. 

We do not ask the court to raise a contract by implication. We ask 
merely that the established rules of construction be applied to the grant 
‘ If there is no ambiguity in the charter, and the powers conferred are 
‘* plainly marked, and their limits can be readily ascertained, then it ts 
‘* the duty of the court to sustain and uphold it, and to carry out the true 

meaning and intention of the parties to it. Any other rule of con- 
‘* struction would defeat a‘l legislative grants, and overthrow all other 
‘‘contracts.” [3 Wall. 75.) Where is the ambiguity here? Is a grant 
rendered ambiguous because part of it 1s made by reference to another 
instrument? Can there be any doubt what were the rights and privil- 
eges which the plaintiff in error was to acquire and hold? Are not the 
powers plainly marked and their limits readily ascertained? It must be 
remembered that we are not called upon to show a formal contract 
whereby in technical phrase the mutual obligations are fully set forth. 
Proprietors of Bridges v. Hoboken L = TI. Co., 13 N. J. Eq. 81. It ts 
sufficient for us to show that in the charter, there was expressed with 
reasonable clearness, the legislative intention that the plaintiff in error 
should have the exclusive privileges which are claimed for it. If we show 
the intention to grant the exclusive privileges, a contract will then, ac- 
cording to incontestible rules of law, be established, and this contract 
cannot be violated 

December sth, 1890. DANIEL LAMB, 

| A. J. CLARKE, 
HENRY M. RUSSELL, 
Attorneys for Plaintiff in Evrre: 


APPENDIN. 


AN ACT 


To revive and amend the act entitled an act incorporating a 
company to erect a toll-bridge over the Ohio River at Wheel- 
ing, passed February 17, 1816, and the act amendatory of said 
act passed March 10. 1836 

Prased Mareh 1, sai 


1. Be it enacted by the General Assembly, that the act en- 
titled “‘an act incorporating a company to erect a toll bridge 
over the Ohio River at Wheeling,” passed February seven- 
teenth, eighteen hundred and sixteen, and the act to amend 
the same, passed March tenth, eighteen hundred and thirty- 
six, be and the same are hereby revived and continued in force. 
except so much thereof as is hereinafter repealed 

2. That the present owners or holders of sharesin the capital 
stock in the Wheeling and Belmont Bridge Company, which 
was incorporated by said first mentioned act, or in the bridge 
which has been erected by said company from Zane’s Island to 
the State of Ohio, be and they are hereby respectively author- 
ized to sell and transfer any or all such shares to other persons, 
or to the said company or bodies politic; making such transfers 
ornnu proper book or books te be kept by the “iil j company and 
including in such transfer, such rights, interests, shares or es- 
tates as may be agreed upon to or in said bridge heretofore 
erected with its easements, Ways, privileges and appurtenances 


3’. Such transfers or any of them may be made subject to such 
agreements or conditions that the shares in the capital stock so 
transferred shall be deemed and taken to be wholly or partly un- 
paid, so that the whole or residue of the original amount there- 
of, may be called in and collected by the company in the man- 
ner provided in the said first mentioned act; or that the pur- 
chasers thereof shall pay to the present owners or holder- 
aforesaid any sum or sums of money on account of the said 
bridge already erected or that the said present owners or hold- 
ers or any of them may retain or reserve any number of their 
shares of said capital stock in such manner that the same shall 
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be deemed and taken to be fully or partly paid in by the trans- 
fer of the said bridge or any shares, interests or estates therein, 
or that no dividend shall be payable on any shares until the 
same be fully paid in, or subject to any or all of these agree- 
nents or conditions 


4. Whereas the said capital stock of said company is limited 
to two hundred thousand dollars, and the present value of the 
suid bridge is estimated to be sixty-five thousand dollars. Be 
it further enacted, That the capital stock of said company may 
be apy amount not exceeding one hundred and thirty-five 
thousand dollars over and above the amount which may be ap- 
ropriated or reserved in money or stock to pay for the said 
ridge or any shares. interests or estates therein, and any ease- 
ments, Ways or privileges belonging thereto, or ferry rights now 
enjoyed in connection therewith, or rights of way to pass from 
the said bridyve to the bridge hereinafter authorized to be 
erected, 


5. Whenever by virtue of any such tranfers, the number of 
stockholders shall exceed ten, a board of managers shall be 
elected by the stockholders at such time and see as shall be 
appointed by Henry Moore, Daniel C. List, William Paxton, 
Willian: T. Selby, James E. Wharton, James Baker, Thomas 
Sweeney and Thomas Hughes, or any five of them, public notice 
thereof having been given two weeks before the time of such 
elections: such board shall elect a president from among their 
own number and upon the election of such board and Presi- 
dent, the said Wheeling and Belmont Bridge Company shall 
be deemed to be completely organized as a body politic, in full 
possession of all the rights, privileges and powers conferred on 
the said company by the said acts hereby revived. 


6. The board managers of the said company shall consist of 
nine instead of thirteen manawgers as directed by said first men- 
tioned act, and any five of them shall be a quorum for the 
transaction of business; they shall be elected annually, and 
shall remain in office one year from the time of their election 
or until their successors shall be elected: the by-laws shall pre- 
scribe the time manner and place of such elections, and the 
board shall have all the powers, rights and duties which were 
conferred or imposed on the board of managers by the first 
mentioned act. 


7. In all elections and other matters to be decided by the 
stockholders, every stockholder shall have one vote for every 
share he owns, not exceeding twenty, one vote for every two 
shares exceeding twenty, and not exceeding one hundred, and 
one vote for every five shares exceeding one hundred, 


S. The said company shall have power to erect and Keep a 
Wire suspension toll bridge on and from Zane’s Island to and 
upon the main Virginia shore or bank at the city of Wheeling. 


4% The council of the city of Wheeling shall have authority to 
purchase or acquire for said city any number of shares in the 
capital stock of said company not exceeding two thousand and 
to pay the amount thereof by issuing or causing to be issued 
bonds of the said city or otherwise ; and to vote on such stock 
by proxy or proxies to be by said council appointed from time 
to time. 

10. The Directors of the North Western Bank of Virginia 
shallhave authority | with the assent of the stockholders thereof 
or a majority of them), to purchase or acquire for said bank 
any number of said shares of capital stock not exceeding one 
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thousand, and to vote upon the same by proxy or proxies to be | 
appointed by said Directors from time to time. And the Diree- 
tors of the Merchants’ and Mechanics’ Bank of Wheeling shall Merchants’ and 
have authority (with the assent of the stockholders thereof ora Swap 
majority of them) to “semper yoo acquire for said last men- lt ne 
tioned Bank, any number of said shares of capital stock not stock 
exceeding one thousand, and to vote upon the same by proxy 
or proxies to be appointed by said Directors of said last men- 
tioned Bank frrom time to time. 


The shares of capital stock in said Company shall be 
deemed and taken to be personal estate to all intents. 


Their proxies 


Their proxies 


Stock to be per 
sonal estate 


The said company shall have power to purchase or ac- Power to a 
quire and hold all necessary rights of way on or across Zane’s {°'" — of 
island and other necessary ways, easements, rights, privileges Zane’s Island, 
and estates for the use, convenience or accommodation of their and ferry privi 
bridges or either of them, and all ferry rights or privileges be- '*®** 
tween Zane’s island and the main Virginia shore, at the city of 
Wheeling. 

IS. If any shares of said capital stock shall be transferred or Company au 
forfeited to the said company, the said board of managers, shall thorized to dis 
have power to sell, hold or dispose of the same for the benefit ! as seen ven od rs 
of the company in such manner as they may deem most €X- them 
pedient. 

14. If the said bridge mentioned in the eighth section of this Bridge not & 
act, shall be so erected as to obstruct the navigation of the Ohio Oo ecumere 
river in the usual manner by such steamboats and other crafts river 
as are how commonly accustomed to navigate the same when 
the river shall be as high as the highest floods therein hereto- 
fore known, then unless, upon such obstruction being found to 
exist, such obstruction shall be immediately removed or reme- 
died, the said last mentioned bridge may be treated as a public 
nuisance and abated accordingly 

The eighteenth and nineteenth sections of the said first Repealing 
mentioned act, and all parts of said acts which are inconsistent 
with any part of this act shall be and are hereby repealed. 

16. The said conipany shall pay to Mrs. Mary L. Dorsey, two Sum to be paid 

thousand dollars for her interest in the ferry across the aoe, ay 
Fastern branch of the Ohio river at Zane’s Island, according to noel, sta. 
a contract made with her for that purpose by William Paxton, 
Thomas Sweeney, James Fk. Wharton, Thomas Hughes, Wil- 
liam T. Selby and James Baker, dated the twelfth February, 
eighteen hundred and forty-seven, the said company shall save 
harmless the persons who have agreed to guaranty to her the 
fulfilment of said contract. 


17. This act shall be in force from its prrsscagee 
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Supreme Court of the United States. 


THE WIEELING BRIDGE COMPANY, 
Plaintiff Below and Detendant in Error. 
THE WILEELING AND BELMONT BRIDGE COMVANY, 


Detendant Below. Plammtift in Krror. 


BRIEF FoR DEFENDANT IN Error oN Morton To Dismiss Writ oF 


Error AND Motion To AFFIRM JUDGMENT. 


This Ciuse is a proceeding begun yy the W heeling bridge 
Company in the Circuit Court of Ohio County, West Virginia, to 
condemn for its use a parcel of ground owned by the Wheeling 
and Belmont Bridge Company. The latter company tendered 
seven pleas, on four of which issue was joined, and that issue 
was found against the defendants. With those pleas this court 
is hot coneerned., The other three pleas, numbered D, t) ana - 
were held insufficient in law, and an order was entered appoint- 
Ing conimmissioners to ascertain - just compensation to the owher 
of the land. Betore the commissioners acted a writ of error was 
taken, and the case Went to the W. Va. Court ot Appeals, 
where the order made below was affirmed. To that judgment 
of affirmance this writ of error was sued out. 

THE MOTION TO DISMISS, 

The writ of error should be dismissed tor the reasons tollow- 

Ing: 


l. The judgment here sought to be reviewed, being the 


judgment of the Court of Appeals affirming the order of the 


Cireuit Court. is not tinal. The order which was so aflirmed., 
declares that the petitioner has the right to take the property 


sought hy it. ana appoints COM MISSIONers to ascertain Whit will 
be a just compensation for the land proposed to be taken. This 


is the judgment which the Plaintiff in Error says is final in its 


nature, 

a [i no sense which enn be Given the word “final. whether 
as itis ordinarily or technically used, can this be true. The 
only right this order vIVGS the petitioner is to have another 
question in the case tried, that is to say, the question of the 
value of the land. After that is ascertained, the Cireuit Court 
(Code W. Va. Chap. 42, see. 17) may or may not confirm the 
report of the comnissioners Until the report ts contirmed, the 
petitioner would not have a final judgment for the land sought 
DS it. In the court below. attention was ecolled to section 20 of 


Chapter leas vcivine the petitioner some meht betore the con- 


firmation of the r port. Phat right, however, Is not the one in 
controversy here, That section substantially provide s that pon 
paving inte court a sum of money presumably caual to the value 
ofthe land taken the petitioner may occupy the land-until the final 
deterinination of the cnse. It wi be observed that even that 
neht could not be exercised by the petitioncr until it should pay 
Into court the amount ascertained by the commissioners, and 


When that was done and the petitioner had thereby pidienated 


. . ' ' , 
its PPLE prs ton red UNTO Je S}0oRR. Wool] (| be’ Tihhie enough to 
allow a writ of error. if one could at anv time he to an order 
: kk ie == } . > ; : ," } f j ' 
Which rerabceab sib | y> the Possession of the tund Proretlente lite, 
Coming back to the only quest ' hich there ean | 
QOPVETEIO” PMCs > Tie OVEN ites (>t) LL pret Will¢h there can « 
ao final rrclorpnpenal lhe ti at Corse. Thal is. thre cy tle stion of transfer 
ihe sh tthe Sed | HW) tort] | L that : 
Of the tithe to the bethiad. Wild TUTTI De ObDsSCrVeCd mt not even 


the confirmation of the commissioners report will “IVE the pe- 
titioner such title. Aiter the re pra’ is contirmed, the petitioner 
(Chap. va Set. ls mv OP MmAV Tel pats Inte wollee thie wmnount 
found by the report. Until it does make such payment, it has 
no right or tithe under the coutirming order. So that if there 
were a judgment confirming the report in such a case, it woald 
be merely conditional and would lave no force or vitality, un- 
less the petitioner complied with the condition expressed in the 
law, and paid into court the amount found by the cOmmssIOn- 
crs, Then, for the first time, would there be a judgment or 
order which had any effect as against the land owner, or by 
Which he could possibly lhe Lek id. 

4 The general doetrine is. threat clti\ cle cree OF order Is tinal 


Which disposes of the whole subject, gives all the relief that was 


contemplated, provides with reasonable completeness for giving 
effect to the sentence, and lenves nothing to be done in the 
cause, save to superintend ministerially the execution of the 
decree. ay Minor’s Institutes. Chey), Many ot the Virginia 
eases on this question are there cited. 

lt phen it WO discussion to show that the order here appealed 
from falls short in every respect of the definition of a final order 
as above stated. 

The decisions of the WwW. Va. Court of Appeals Upon the (Ques- 
tion what deerees are tinal are in full accord with the views 
ubove quoted trom Minors Institutes and sustained by the 
Virginia authorities; or if there is any difference it is that the 
W st Virginia Clourt hats leaned mire than the Virginia Court 
aga) list the ‘ iam i hat certain judgm hits are final. Beuhler Vea. 
Cheuvront. 15 W. Va. 480: relly Vs, Lively, i. are 
Steenrod vs. R. RR. Co. 25 W. Va. 1: and especially Harris vs. 
Hlauser, 26 W. Va. 602 and Thill vs. Als. 27 W. Va. 219. 

The precise question here involved has been decided in the 
W. Va. Court of Appeals. In Pack vs. Chesapeake & Ohio 
R.R. Co. 5 W. Va, 118, it was held that the court not having 
seted upon the COM MISSIONCrS Yr port, there Wis ho final judg- 
ment, and therefore, the appeal could not be properly taken. 

In the case at bar a staay Was granted Di} the Cireuit Court, 
hecause that court ndlopt dd the defenses view that the question 
whether the order was appealable was involved in the case of 
the Pa WwW. NX ly : lt. R. Co. vs. Be nwood Iron W orks, >] W. Va. 
710. In that case, thi 


stage Was not presented to the Court of Appeals, because the 


/ propriety of allowing the appeal at that 


plaintiff w ished to prevent burther LOTAN ~and wished the court 
as soon as possible to decide the case. Both sides urged upon 
the court a decision on the merits. The same was true in the 
case now under consideration. In the P., W. & kK. R. R. Co. 
case, as Will appear yy the defendant's bref, 1f not by its peti- 
tion in the Court of App als, it Was laimedonty that an appeal 
lav under the third clause of See. 1 of Chap. 135 * concerning 
mills. roads, ferries or lamlings.” It was claimed that a railroad 
came under the term *froad,” and upon that view alone was an 
appeal eranted. A “ | have said, the propriety ot the allowance 
ot the appeal Wis hot suggested ta this eourt, nor considered by 
it. If it had been the eourt doubt css wonld have referred to 
the ease ot Pack Vs. Chesay ake A Ohio Railroad Company, » 
WwW. Va... 11s, where the precise qu stion here involved Was the 


only question raised and where that question was fully argued 
and expressly decided against the appeal. 

The State Constitution, Article VILL, Section 5, provides, 
that every point fairly arising upon the record ot the case shall 
be considered and decided by the Court of Appeals; and that 
the reasons therefor shall be stated in writing, and that a sylla- 
bus of the points adjudicated shall be prepared and. published. 
As no allusion can be found in either the syllabus or opinion in 
the case of the P., W.& Kk. RR. it. Co. vs. Benwood [ron Works 


to the character ot the order there appealed from, the C‘ourt oft 


Appeals did not consider the nature of that order as presenting 
any question arising on the record of the case, and 11 certainly 
dic not consider that one ot the points there adjudicated Wiis, 
that a writ of error would lie to an order appointing commis- 
sioners In a condemnation case. 

In W. X ¢ R. I. oO. Vs. benwood Iron W orks. ~~ oo 
question of jurisdiction was raised, considered or decided, and 
therefore it can have but little weight in determining the 
question of jurisdiction under consideration.” Childs vs. Hurd, 
25 W. Va. 538. “Jurisdiction of the appeal having thus been 


assumed as a matter of course without having the attention of 


the court called to that question, the case furnishes no authority 
ly which the court is bound to take jurisdiction of appeals in 
similar cases.” Td. 559. 

3. In the Cireuit Court it was claimed on behalf of the Plaint- 
iff in Error, that this order was tinal in its character, because 
the question of the petitioner's right to take was thereby finally 
determined, If that be the criterion, however, then every order 
that determines anything is appealable, because something is 
thereby finally determined, at least in the court making the 
order. It for exampie the defendant at the outset raised the 
question of the court’s jurisdiction of the proceeding, and the 
court determined that question in favor of the jurisdiction, the 
defendant could at once appeal from. that order, because the 
court had finally decided that it had jurisdiction of the proceed- 
Ing. So there might be an appeal aut every step of a proceed- 
ing such as this, in the face of the statutory provision, Code 
Chapter 42. section 20, that no order shall be made to stay the 
petitioner in taking POSSESSION of the land, unless the applicant 
be insolvent, or transcends its authority, or threatens injury 


Which cannot be adequately compensated in damages. 


| . 
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4. The order of the State Circuit Court was merely interlocu- 
tory, and no matter what view the State courts may take of the 
right to appeal, this cannot enlarge the jurisdiction given this 
Court by act of Congress. Reddall vs. Bryan, 24 How. 420. 
In that case, as here, the order below was affirmed by the State 
Court of Appeals, and the case was remanded tor further proceed- 
ings. This court held that it was without jurisdiction; and it so 
held in the like cases of Gibbons vs. Ogden, 6 Wheat. 448: 
Verden vs. Coleman, 18 Ilow. S86. 

No judgment is final which does not terminate the litigation 
between the parties. St. Clair Co. vs. Livingston, 18 Wall. 628. 

Interference with the progress ot puble works ought not to 
be permitted until there is SOIC judgment or order, the eXNecu- 
tion of which may do the plaintiffin error some substantial in- 


jury. Certainly that is not the case here, where the only thing 


that could be clone to Carry out thie judgment here complained 
ot would be to proceed to try other questions in the CUuse, and 
where until other orders are made in the case, no possible injury 
could result to the Plaintitf in Error. 


Il. There is here no question of a statute impairing the obli- 
gation of a contract, or otherwise repugnant to the Constitution 
or laws of the United States; and there is here no federal ques- 
tion. It is supposed that the only claim which can be made in 
behalf of the jurisdiction ot this court over this case in this re- 
spect is, that the act of the Legislature ot West Virginia, passed 
March 25, 1882, which permitted the erection of toll bridges 
over the Ohio River, and provided that no ferry privileges or 
franchises should preclude the erection of such bridges Wis ani 
act which Impaired the obligation of a contract which is 
claimed LO have arisen between the State ot Virginia and the 
Wheeling and Belmont Bridge Company out ot an act passed 
by the Legislature of Virginia in 1840, long after the charter of 
thiaat company was granted, which provided, “that it shall not 
be lawful for the court of any county to grant leave to establish 
a ferry over any watercourse within one half mile in a direct 
line of any other ferry legally established over the same water- 
COUTSe.— 

It any such federal question wis prere sented, it Wiis by pleas 
numbered live, SIX ana seCVeTl, Which were tendered by the ile- 
fendant in the Circuit Court for Ohio county. These pleas were 
objected to as insufficient, and the only judgment of that court 
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respecting them was, that they were rejected, The only judg- 
ment of the Supreme Court of Appeals of West Virginia, is that 
the judgment of the Cireuit Court of Ohio County Was affirmed. 
Nothing further can be found upon the reeord to show that any 
federal question was raised, was involved or was decided. 

:. No federal question Wills presented by either of these pleus. 
Plea No. 3 Says, in substance, that the detendant under its 
charter and wuthority Prom the Legislature erected il bridge he- 
twee Aane s Island and the rian shore of the Ohio River: that 
it Wiis empowered to purchase all ferry rights between those 
shores; that the defendant in 1847 purchased from the former 
OWhers a ferry Law fully maintained between those shores, 


together with the rights and privileges incident thereto, and 


has since owned and maintained those rights; that one of 


the rights incident to the ferry was the exclusive right to trans- 


port persons across the Ohio River within the limits of one-half 


mile of said ferry; that the plaintiff's proposed bridge is within 
halfa mile of the detendant’s bridge. 

There is here no averment of any facts showing a contract for 
the exclusive right of transportation within a half mile limit, 
and indeed, no. averment of the existence of such a contract. 
There is no averment of the passage of any law impairing the 
obligation of any contract. 

The averments of plea No. 6 are the same, with this further 
averment: “And so the detendant says that out ofthe said pow- 
ers and authorities granted to the said defendant as atoresaid, 
and the che quisition Ly) the said defendant ot the sila ferry and 
the said rights, privileges and franchises, arose a contract be- 
tween the said State of Virginia and the said defendant that the 
sald detendant should have and enjoy, during its chartered 
existence, the exclusive privilege of transporting persons, animals 
and vehicles across the Olio River at all points within a lialf- 
mile of the location of the said ferry, and that upon the formation 
ot the State ot West Virginia, in the ownership ot the Olio River 


and its shores became a party to the said contract and bound by 


the same. Yet the said defendant suvs that the Legislature ot 


this State, not regarding the obligation ot the said contract. on 
the 2oth day of March in the year 1882, passed an aet which 
provided that corporations might be formed for the Purpose, 
and that when so formed they might ereet and maintain toll 
bridges over the Ohio River tor the transportation ot persons, 
velhicles and other things over the said river, and that no ferry 
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privileges or franchises should preclude the erection of such 
bridges or entitle the owner of such privileges to damages in 
CuSse of any such bridge. And the said detendant Ssuys that the 
only authority of law which the said petitioner has or pretends 
to have for the erection ot the bridge 80 TO be erected and iain- 
tained ly it iis aforesaid is the sald et ot the Legislature ot 
West Virginia. And the said defendant says that the said last 
mentioned act is unconstitutional and void as impairing, and in 
so tar as the sam impairs the obligation of the said contract 
between the said States of Virginia and West Virginia and the 
siticl defendant.” There Is here nouaverment ot the existence ot 
a contract. This is simply the conclusion of the plea, Asp a 
conclusion based Ot the tacts hetore recited, “So the detendant 
says that a contract arose tor the exclusive privilege of trans- 
portation within the half-mile limit. Among the facts before 
recited there are Hone which Support such conclusion, No fact 
is averred in the plea which even tends to show the existence of 
a contract, 

ln both these pleas numbered 5 and 6 it is averred that one ot 
the rights incident to the lerry was the exclusive right to trans- 
port within the half-mile limit. But neither of these pleas avers 
that this exclusive right Wis conterred by the Legislature or 
Wiis give Nn by any contract with the State. For all that uppears, 
this exclusive right may have lex r alleged, bree alise it Wis Ssup- 
posed to Yrow out of the ownership of the land yy the detend- 
ants vendors, or it may have been allewed, us We Say it Wits, 
without any ground or pretext. Nor does plea No. 7 aver the 
existence of any contract between the State and the detendant. 
It avers that in puPrstiahce of the defendant's charter and the 
powers and authorities from time to time vranted by the Legis- 
lature, defendant erected, and has maintained il bridge, ane that 
out of the said charter ana the said powers ana authorities and 
the erection of the said bridge arose a contract between the 
State and the defendant that the State would not permit auth 
other bridge so near to the defendant s bridge iis seriously to 
lmpair its value by diverting travel and tolls, W hat is pros ided 
in this respect by the charter and the said powers and authori- 
ties does not appear by the plea. The tacts are not stated. All 
three of these pleas, in attempting to allege the existence of a 
eontract, alleged not facts from which the court can ascertain 
whether such a contract can exist, but alleged mere legal con- 
clusions. In this respect these pleas ure Tore objectionable than 


those which were held bad by this court in the case ot Pumpelly 


this reason, “ull oft these pleas Were bosacl and ought to have been sO) 
held by the W. Va. Court, though such reason may not appear 
in the record, If il pled ix Lyevcl for any other reason it Is ho 
batter thisat il federal! question may iso have been decided. 
“The decision of such a question Was not necessarily involved 
in the determination of the Cuse.— Moore vs. Mississippi, 21 
Wall. 659, 

2. Even if these pleas can be taken to present a federal ques- 
tion, its determination was not Necessary to the result reached 
by the State courts. « We cannot re-examine the judgment or 
decree of a State court simply because a federal question was 
presented to that court for dete riiination, ‘T'o vive us jurisdic- 
tion, it must appear that such a question was in fact decided, or 
that its decision was necessarily involved in the judgment or 
decree cis rendered, Bolling v8. Lersner, ‘y] U. SS. tit, This 
court has no jurisdiction, unless the record shows affirmatively, 
or ly fair Hmplication thata federal question HecessaLry to the 
determination of the cnse was involved, Boughton vs. The 
Exchange Dank, 104 U.S., 427. 

No. tederal question is raised, tor the decision of the State 
court is broad enough to maintain the judgment independently 
of the tederal question, Deutty vs. Benton, 135 U.S... 25 

[n order to reach the conclusion of the State courts that these 

pleas Were lyse. it Wis bol Necessary to determine or consider 
the federal question supposed to exist. The pleas might well 
have been held bad for the technical insufficiency of the plead- 
ne, and in such ease Jurisdiction will not be entertained under 
the 25th section of the judiciary act. Commercial Bank vs. 
Rochester, 15 Wall. 639. 
3. lt does not cUpopne cur yy the record expressly or ly necessary 
Muplieation that the Court of Appeals passed on the validity of 
any statute ot the State. Kor nueht that ppears the eourt may 
have decided the cnse on the construction of the statute of 1840, 
holding (as that court in tact did) that the prohibition of that 
statute extended only to the County Courts and did not reaeh 
the Legislature. it sneh Cuase the \W rit ot Crror is to be ilis- 
missed.  Lnsuranee Co. vs. The Treasurer, 11 Wall. 204. 

tf. The most that can be said is, that in this case the Court of 
Appeals held that there was no vontract between the State of 


\ Irena lat and the detendant. Detore the detendant Wiis ineor- 


vs. Green Bay and Mississippi Company, 15 Wallace 166. For 
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| porated and at that time, there was no law preventing either the 
| Legislature or the county court from establishing a ferry within 


the half mile limit. Years after the defendant was chartered, 
the Legislature prohibited the county court from establishing a 


| new ferry within the half mile limit, and years betore the 
| plaintiff undertook to construct its bridge that prohibition On 


the county court was repealed. So that the law now isthe same 
which existed when the defendant was incorporated. The law 


eo which is set up as impairing the obligation of the contract Is 
: practically the same law which was in force when the charter 
: (the supposed contract) was granted. In such case this court 


has no jurisdiction under the 25th section of the judiciary aet, 
now section 700 of the Revised Statutes. Railroad Company 


vs. MeClure, 10 Wallace, 511. 


| The act forbidding the county courts from establishing ferries 

within the half mile limit was like the act considered in Beers 
| vs. Arkansas, 20 Howard, 529—not a contract but an ordinary 
' act of legislation. 

5. The plaintiff in error has at times claimed that the Vir- 
nh ginia Act of 1847 which merely authorized it to buy Zane’s 
» % ferry with its rights, while the law was in force prohibiting the 

county courts from establishing a new ferry within half a mile, 


in some way constituted a contract that such prohibition should 
| continue, so that in the authority to buy and in the act of buy- 
ing, the thing bought should change its nature, and that which 
might he subject to repeal in the hands of the vendor should in 
the hands of the vendee become sacred. Such a claim is hardly 
intelligible. It is sufficient to Say that the act of 1847 does not: 
purport to have any such ettect, ana there being no statute such 
as that alleged by the plaintiff in error, the writ of error must 
be dismissed. Millingar vs. Hartupee, 6 Wall. 258. The act of 
1847 was nothing more than an enabling act—such as that in 
Att'y Gen. vs. Federal St. Meeting Honse, 1 Black 262. The 
act of 1847 is as follows: (Acts of Virginia, 1846, pages 149 to 
lol. Section 12.) - The salcl Company shall have power to 


mas & 


purchase or acquire and hold all necessary rights of way on or 
across Zane’s Island and other necessary ways, easements, rights, 
privileges and estates for the use and convenience and accommo- 
dation of their bridges or either of them, and all ferry nights 
and privileges between Zane’s Island and the main Virginia 
shore at the City of Wheeling.” 


10 
THE MOTION TO AFFIRM. 


But if the court should be of opinion that it has jurisdiction 
it is manifest that this writ of error was taken for delay only, 
ana that the question On whieh the jurisdiction depends is SO 
frivolous as not to need further argument. The judgment 
should therefore he affirmed, The only questions which the 
plaintiff in error ean possibly contend are presented by these 
pleas have been determined against the pretentions of the plaintitt 
in error by decisions of this court which are exactly in point. 

The only basis of a claim tor the exelusive right within the 
half mile limitis the Virginia act of 1840, passed as a measure 
of public policy, as a general law of the State of Virginia, as 
an ordinary act of legislation, after the defendant was chartered, 
and without the purpose or effect of conferring any vested right 
upon any existing ferry, and of course without constituting any 
contract with the owners of such ferry. That law did not pro- 
vide thrat ho lerry should he established within half il mile ot 
an existing ferry or that the Legislature would not establish a 
new ferry within that distance of an old One, but simply that 
the county court should not do so. 

[un Sommerville vs. Wimbish, 7 Grat., Judge Baldwin, in de- 
livering the opinion ot the court—on pace 251—with respect to 
Opposite ferries, says: ‘ [tis true that by the act of 1840 (Sess. 
Acts 1859-40, ch. 79, see. 1, }). 23), in order to prevent injurious 
competition, the courts are prohibited from granting leave 
thereatter to establish a ferry over any water-course within one- 
half mile, in a direct line, of any ferry legally established over 
the same water-course. But if that prohibition embraces oppo- 
site ferries, as to which we express no opinion, it Was no sur- 
render of the legislative power thereafter to establish such op- 
posite ferries whether directly or through the agency of the 
courts. 

This precise question was determined by this court in Fan- 
ning vs. Gregoire, 16 low. 523. In that case the Legislature 
of the Territory of Lowa authorized F., his heirs and assigns, 
to establish and keep ul terry across the Mississippi river, at the 
town of Dubuque, tor the term of twenty years; and enacted 
further that no court or board of commissioners should author- 
Ize any person to keep a ferry within the limits of the town of 
Dubuque. And it was urged that the prohibition on the court 
and board ot commissioners to grant il license tor another ferry 
showed in intent to Make the rrant exclusive : but the court 


‘ 
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held that, although the court and commissioners were prohibited 
from granting another license at Dubuque, yet this prohibition 
did not apply to the Legislature. 

The record alone can be looked to to ascertain the jurisdiction 
of the Supreme Court under the 25th section of the judiciary 
act. Mich. Central R. R. Co. vs Mich. Southern R. R. Co.. 19th 
Iloward, 581. Even under the rule as modified by Murdock vs. 
Memphis, 20 Wall., the opinion of the W est Virginia Court of 
Appeals may not be looked to as part of the record, but I may 
quote by way of argument what the court says on this question : 

“It is conceded in the argument and briefs of counsel that 
‘Zane’s Ferry, which the defendant purchased, was licensed at 
an early day, when no such exclusive privilege as that claimed 
was attached to the franchise. Subsequently (1840), the General 
Assembly of Virginia by general law, and gratuitously, without 
further consideration from established ferries, and asa bounty or 
subsidy to them, prohibited the county courts from licensing a 
ferry within one-half mile in a direct line from an established 
ferry. This subsidy, so far as it favored existing ferries, was 
purely gratuitous, and as such subject to withdrawal by repeal 
as any other act of the Legislature, designed to encourage a 
particular branch of industry, or improvement. 

“Zane, as a recipient of a gratuitous bounty, could not com- 
plain if the same legislative wisdom which conferred, should 
upon reasons of publie policy, withdraw it. The Wheeling and 

jelmont Bridge Company was authorized (1847), to purchase 
his rights, privileges and franchises. But such purchase could 
not enlarge or add to them. The idea that such authority to 
purchase enlarges the estate of the vendor, and converts an in- 
cidental bounty into a vested right, cannot be successfully 
maintained. None of the authorities relied upon tend to sustain 
such a proposition, nor even bear upon it. 

“The only new grant which entered into the charter of 1847 
was the right to purchase certain ferry privileges, and the 
authorities relied upon by the counsel for appellant or plaintiff 
in error, go to the point that this grant was a contract, and ir- 
revocable; but they do not throw any light upon the question 
whether this grant did or could enlarge such ferry privileges, or 
render them any more extensive than they were in the hands of 
the original licensee. 

‘We hold that the grant could have no such eftect, and that, 
as the feature of monopoly, so far as it pertained to Zanes ferry, 
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was no part of his original license or charter but only an inel- 
dent derived from a general statute passed long after the date 
of his franchise, said statute, so far as his rights were concerned, 
was subject to repeal by the Legislature, and the monopolistic 
feature liable to revocation by ordinary legislation. And being 
of this character in his hands, it remained the same in the hands 
of the vendeec, the W. and B. Bridge Company; see Mason vs. 
Bridge Co., 17 W. Va., 396, and Wimbish vs. Sommerville, 7 


Grat. 205. The Legislature in 1882, having passed an act re- 


pealing the clause in the statute regarding the establishing of 


ferries, which in Mason vs. Bridge Co., 17 W. Va., had been 
construed to prohibit the building of a competing bridge within 
one-half mile of an established ferry, it follows that the plaintiff 
in error cannot complain that a new bridge Is to be built over 
the Ohio river within one half mile of its own structure, and 
its pleas putting the matter In issue, asa question of fact, were 
properly rejected.” 

The question presented in plea No. 7, if it be a federal ques- 
tion, Wiis determined Ly the decisions ot this eourt in the CUuSCS 
of Charles River Bridge Company vs. Warren Bridge Company, 
11 Peters, 420; Turnpike Co. vs. State, 3 Wall. 210. 

Thus the only questions sought to be presented by these 
pleas have been definitely determined against the plaintiff in 
error by decisions of this court. Under such circumstances, it 
is manifest that this writ of error was taken simply for purposes 
of delay, and that the question on which the jurisdiction de- 
pends is so frivolous as not to need further argument. 

Repeated rulings of this court show that a motion to affirm 
Ina case like this is proper and should be granted. Ruckman 
vs. Bergholz, 151 U. 8. exlii; Hinckley vs. Morton, 103° U. 
S., 764: The S.C. Tryon, 105 U.S., 267; Evans vs. Brown, 109 
U.S., 180; Walston vs. Nevin, 128 U. 8S., 578: The Alaska 
130 U. S. 201: Foree vs. MeVeigh, 131 U. S., exli: Bell's 
Gap RK. R. Co. vs. Pennsylvania, 154 U.S. 232. 

Respectfully Submitted, 
W. P. IUBBARD, 
Of Counsel for Defi ndant in Error. 
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THE UNITED STATES, APPELLANT, VS. JAMES G. GREEN. 


In the Court of Claims. 


) 


Jawes G. GREEN 


LU NITED STATES. 


,* 


. 
Hk 


No. 16352. 


|. | hd ‘it; " fl, fl / deol yi 4 LSS. 
Io Ah, hono “tbl thie Jule s of thie f urt f , f Voime = 
The petition of James G. Green r specttully shows to your honors : 
Hie That he is a eitizen of the United States. and an ofticer of the Navy 
thereot, ta) wit. a Cont incdler. and a il the record of his tp pe hntments in 


“gut Ss 
service 1s a follows: 


Leting 


+* 


thre 
master’s mate, 11 May, 1861] 
ensign, Nov., S62. 
master, 11 Aug... LSt-, 
Master, 12 Mar., 1868. 


Lieutenant, 18 Dee., D868. 


6p") 
’ 


— 


Bali 


Li tit. eommanes ve. > duly. 


(‘omnia . <a NM are hy. ISS 


Your petitioner further says, that the lowest grade having graduated 
paaw te kd by him sinee entering the ser that of heutenant-commander, 
nul threat thy pra of said vrade, s The eel ite has it | fhe’ srime. hes heen 
raduated by act of Julw 15, 1870.1 erease by S200 per annum after 
flour venrs service therein. 

—" Your petitioner saves that he is nder tl jy Visions of thy act of Con- 
ress ipproved March Sd, 1885 (22 Stat 17:3). entitled to have credit 
viven him upon hits sid orad of i nmande r. fo ili if hits servic cis 
i stated, prior to the date of hn if commission as a leut. comman- 
ler, to wit, 9% vears, 1 month, and 22 davs, and that he ts entitled to the 

ditlerence of puav, ve sulting from such re«tit. tt wit. to thy —thin of SF UGLOR, 
all of which remains due and unpaid, tor which amount he asks judgment. 
is the sole owner of this claim, and 


Your petitioner further savs that he 


! i tT) 
a" 
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i) | 


has never assigned the same, 
| 


t 


orne ATMs against, or given 


has never 
f the United States. 


the Grove rhment o 

it rein claimed, atter Lleow ne Ist 
on Go 

District oF COLUMBIA, xs. 


John Paul Jones, being first duly s 


James G, Cares n. and tive litters - 
fir the bys =f of lyis Krew ie es (| i¢ 


ane thy if it 


it thereof, to ANY person ; that he 
idl or comtort to rebellion against, 
is entitled to the amount 
rnd otlsets., 

JAMES G. GREEN, 
1}, INO. Py | JONES 


iffy. 


redlits 


vorn, savs that he is the attorney of 


foregoing petition are true 
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2 THE UNITED STATES. APPELLANT. VS. JAMES G. GREEN. 
) 7. Pr sifé ral fraverse, tiled (Jet. 24. ISAS. 


And now comes the Attorney-General, on behalf of the United States, 
and answering the petition of the claimant herein, denies each and every 
allegation therein contained, and asks judgment that the petition be dis- 
missed, 

And as to so much of the said petition as avers that the said claimant 
has at all times borne true faith and allegiance to the Government of the 
United States, and has not in any way voluntarily aided, abetted, or 
given encouravement to reby llion against the snd Crovernment, the At- 
torney-General, in pursuance of the statute in such case provided, denies 
the said allegations, and asks judgment accordingly. 

Ropert A. Howarp, 


d lL esistont Attorne ya~ Ore neral, 
e) I. bindings of joel and conclusion of law, 
FINDINGS OF FACT, 


This ease having beew heard before the Court of Claims, the court, upon 


the evidence, finds the facts ice ly iis follows: 


(‘laimant is a commander in the Nay \ of the United States, with the 


following record of entry and promotion : 

Volunteer serrice.— Acting master’s mate, 7th May, 1861; acting en 
sign, 27th November, 1862: acting master, 11th August, 1864. 

Regular service.—Master, 12th March, 1868; lieutenant, 18th Decem- 
: 
| 


ber, L868: lentenant-commander, 3d du v, Iss0: commander, 6th March, 


+ 


1887. 


Hle has never reeeived anv benetit of longevity pay under the act of 


" 


Mareh 3. 1883. 22 stat.. 442. 
[1] 


If his prior servic were eredited.on his grade of heutenant-commander 


he would be entitled under that act to S796.08., 
, 
[f credited on his grade of lieutenant with his service In prior grades 
he would be entitled under the act of 1883 to 84.17. 


CONCLUSION OF LAW. 


And upon the foregoing findings of fact the court decides as conclusion 
of law: 
The claimant should recover of the defendant the sum of 8796.08. 


THE UNITED STATES, APPELLANT, VS. JAMES G. GREEN. ») 
iv. Opinion. 


NOTT, J., delivered the opinion of the court : 

This Is an action brought by a naval otheer to recover longevity pry. 
The single question presented by the case is whether this longevity pay 
shall be computed on one grade or on another. 

On the Ist July, 1870, the claimant was a lieutenant in the Navy; on 

the 15th he was a lieutenant-commander : between these two dates, 
} VIZ, Onl the 3c July, he had passed from the one position to the 

other by promotion ; that Is to “iV, he had ceased to be a lheuten- 
ant and had become a heutenant-commander. 

On the 3d of July, when the claimant thus exchanged offices, neither 
had attached to it what is known as long \ ity or eraduated pay ; but on 
the 15th of the same month Congress passed an act—the naval ap- 
propriation act. L5th July, i870 (16 Stat. L.. 321, see. 3)—which 
attached graduated pay to both. The office of leutenant-commander, 
consequently, was the first orract basa ine rraduated pay ever it ld by the 
claimant, and the lowest, 

On the 35d of Mareh, 1883. Congress enacted another law, which 1s the 
statutory foundation of the claimant’s right of action, the naval appro- 
priation act Sa Mareh, 1885 (22 Stat. L.. }>}). 172. 473, see. 1). This act 
declares that all officers in the Navy shall b erected with the actual time 
they may have served, and shall receive all the benefits of actual servie 
in all respeets in the same manner as if the servie had been continuous, 
and in the regular Navy ; but this computation of actual time is to be 
limited to and based upon “the lowest grade having graduated pay held by 


such officers since last entering the service. \s we have previously seen, 

“the lowest grade having graduated pav held” by the claimant was that 
> . : ; . . + ’ " 

of heute nant-commandads roa vrade white by be hac OCU dion the 3a July, 


Isa), sna te which eraduated pra Wil- attached atte: hie acquire the 


ottice, viz, on the L5th of that month. 

If. then. the grade of leutenant-commander was * thi lowest ora 
having vraduated pay ever he ld by the claimant: or. conversely, if there 
Wiis DO lower ora having eraduated put tt iched te it whe ly thi elaim- 
ant had pore \ lously he ld ancl re eelved the be netit Of, wis chen = not the orade 
of lieutenant-commander pres sel answer to and comply with the require - 
ments and eonditions of the act 188°. 

The newative answer to this yt Sth. -uvested by the accounting oth- 
cer ot the Treasury. Is tor be found 
section of the act 15th July. S70. the statute which first attached gradu- 
ated pay to both of these positions, It is in these words: 

“ From and after the thirtieth dav of lune, erohteen hundred and 
seventy, the annual pay of the officers of the Navy on the active list shall 
be as follows. (16 Stat., 350.) " 

No better illustration can be found of the tireless vigilance and minute 
scrutiny which watch over the innumerable claims and demands that beset 
the ‘Treasury than this application of these two lines to this oflicer’s claim 
for his statutory compensation, But while the eourt does appreciate and 


} thy Cope rae rage Sencerpes ot the third 


commend the vigilance anc the scrutiny which thus watel over the inter- 
ests of the Government. in at least one of its Executive Departments, it 
can not hold that a provision which made the new pay of all naval officers 
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begin to run from a designated day, whether antecedent or prospective, 
ean modify the plain language of the act 1885. That act declares that an 
officer’s graduated pay shall be computed according to “the lowest grade 
having graduated pay held” by him; and the Supreme Court has decided 
that this means having oraduated pay attached to the office at the time 
the ofheer held it. sunnd Sit after he had ceased fw hold Ng (Roekwell’s 
Case, 120 U.S. R., 60.) 
Whether the graduated pay was attached to the office of lieutenant in 
the Navy Dy immediate levislation or by prospective levislation or 
by retroactive legislation is immaterial if it was not attached until 


“atts l" t hae ofhiecs hisvcl ceasecl to be il heutenant : and conversely if 
the office of Th utenant-commander was the lowest grade hele by the otheer 


which hac rid 


the erade referred to in the aet of T8835 pon which his vraduated pay 
must be computed, 
The judgement of the court is that the claimant recover of the defend- 


f S74 OS 


unit the StLthh ool 
" \ hinal } leper, 


Ata Court of Claims lie kd in the ettv of Washington, 1). C’.. on the 7th 


dav of Mav. A. DD. L890. riacdormnne ut was ordered to be entered as tollows : 
The court, on due consideration of the premises, find tor the elaimant 


and do order, adjudwe, and deeree that the said James G. Green do have 


and recover of and from the | mited States thy “um ol seven huncred and 
ninetv-six and dollars (S796.08 
1 \ ] L papalice f ‘iii fil bale yoloriibes ray f nal cllowatnes Of CL pa prt rf 

d ‘ : i 


rom the judgement rendered in the above-entitled cause on the 7th das 
of May, P8900, in tavor of claimant, the defendants, by their Attorney-Gen- 
eral, (ot} thie re sty ‘yt An if PSO, mal application for, and clVve notice 
| he Supreme Court of the United States. 


Or. Ay Lp >p? | foo | 
Joun B. Corron, 


| N/NT 4 if Atlorine ym (re nerat. 
Filed July 3. TS90. and allowed 
WirnnraAmM A. RICHARDSON, 
f }, he f- Jratir j 
‘ tly q ' i? i { iil}is 


Javues G. GREEN 
Px No Lippe? 
THe UNITED STATES. } 


I, Archibald Hopkins, Clerk of the Court of Claims, do hereby certify 
that the foregoing are true transeripts of the pleadings in’ the above-en- 
titled eause, of the findings of facet by the eourt, and the conelusion of law 
thereon, of the opinion of the court, of t] 


lated pay attached to it at the time when he held it. it is . 


he judgment of the court, of the 
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application of the defendants for, and the allowance of, an appeal to the 
Supreme Court of the United States. 
In testimony whereof | have hereto set my hand and affixed the seal of 
said court at Washington, this fifth day of August, A. D. 1890. 
[SEAL. | ARCHIBALD HOPKINs, 
( hief ( lerk (Court of ( lames. 


(Indorsed on cover:) No. 1343. The United States, appellant, vs. 
James G. Green. Court of Claims. Filed October 4, 1890. 
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In the Supreme Court of the alnited States. 
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THe UNITED STATES, APPELLANT. 
rs, No. 1343. 
JAMES G. GREEN. } 
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APPEAL FROM THE COURT OF CLAIMS. 


BRIEF FOR THE UNITED STATES. 
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An the Supreme Court of the tlnited States, 


OcroReER Terw. 1890. 


Tue UNITED STATES, APPELLANT. 
is. No. 13543. 
JAMES G. GREEN. 


I(PPEAL FROM THE COURT OF CLAIMS 


BRIEF FOR THE UNITED STATES. 


rHE CASE. 


This is an appeal trom a judgm« nt of the Court of 
Claims for 8796.08 in favor of the appellee, Green, as 
longevity pay due to him as a naval officer, under the 
act of March 3, 1883 (22 Stat. L., 473). 

The provision of that act which is involved is as fol- 
lows : 
And all otheers of the Navy shall he credited with 
the actual time they mav have served as officers or 
enlisted men in the regular or volunteer army or 
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lieutenant-commander. Does the tact that thix act of Con- 


ress Was not passed until after the services were rendered 
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tion, then, is to be construed in the light of prior statutes 


What statute fixed the pay of lieutenants for the first 


; 


thires days of July, 1870" [tf words mean anvthing it 


Wills thre act of duls lL». LSit), l hat Wits an appropria- 


tion bill drawn before June 30, 1870, and intended by 
Congress to apply to the vear beginning July 1, 1870, 
and ending June 30, 1871. It was delaved in its pas- 
save until after the beginning of the vear which it was in- 
tended to provide tor. Nevertheless it was made to apply 
to the whole vear and to be retrospective as to that part 
of the vear afready passed when the act was approved. 


b}. tiv first section of the vt (16 Stat. a 21) money was 


e : * ! . . 
appropriated bv ( ongress tor the naval service of th 
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ginning July 1,1870. By section 3 of the same act it was 
provided— 
That from and after the thirte th of June, eighteen 
hundred and seventy, the annual pay of the officers of 
the Navy on the active list shall be as follows: 


~ 


Lieutenant commanders, during the first four years 
after date of commission, when at sea, two thousand 
eight hundred dollars; on shore duty, two thousand 
four hundred dollars; on leave or waiting orders, 
two thousand dollars; after four years from such date, 
when at sea,.three thousand dollars ; on shore duty, 
two thousand six hundred dollars; on leave or wait- 
Ing orders, two thousand two hundred dollars. 

Lieutenants, during the first five vears after date 
of commission, when at sea, two thousand four hun- 
dred dollars: on shore duty, two thousand dollars : 
on leave or waiting orders, one thousand six hundred 
dollars; after five years from such date, when at sea, 
two thousand six hundred dollars; on shore duty, 
two thousand two hundred dollars: on leave or wait- 
Ine orders, one thousand eloht hundred dollars, 

Section 4 of the same act provides— 

That the pay prescribed in the next preceding seCc- 
tion shall be the full and entire compensation of the 
several offeers therein named, and no additional 
allowance shall be made in favor of any of said 
officers on any account whatever, and all laws or 
parts of laws authorizing any such allowance, shall on 
the first day of July, f ighte i hundred and Ne renty, he 
repecled., ; ' And from and aft r the thirtieth 
day of June, eighteen hundred and seve nfy, so much 
of the tourth seetion of the act approved July four- 
teen, eighteen hundred and sixty-two, “ Making ap- 
propriations for the naval services for the year ending 


June thirty, eighteen hundred and sixty-three, and 
for other purposes ” as allows to persons in the naval 
service five cents per day in lieu of the spirit ration, 
is hi ¢ hy repealed ; ane frou and apt y thest day thirty 
cents shall in all cases be deemed the commutation 
pride of the nav ration. 

Congress could not have made plainer its intention that 
thi prea of lieutenants from June 30 to Juls lo, 1870, 
should be graduated. It not only provided expressly that 
it should be so, but it appropriated the money in the same 
act to pay the lieutenants in accordance with this provision, 
It is true that by the pay law in foree on July 1, 2, and 
5, 1870, which was the act of July 16, 1862 (12 Stat. L.., 
O85, oS6), the pra of hentenants was not rraduated, lu 
the effect of the act of July 15, 1870, was to repeal the 
act of ISov in its application fo the first nfiteen days ot 
July, 1N7O0. 

The act to be construed is the act of 1885. When that 
Wiis passed the law which dete rmined the lawtul pu for 
services rendered on July 1, 2, and 3, 1870, by leu- 
tenants was not the act of 1862, but the act of July L->, 
1870. If the act of July 15, 1870, was a valid law in 
its retrospective oye ration, it Is Hn possi bli Te escape the 
conclusion that when the law of ISS33 went into effect 
the lawful prey for services rendered by licutenants on 
July 1, 2, and 3 was graduated. If the act of July 15, 
1870, had reduced the pay for services rendered be- 
fore its passage, it would have been open to the objection 
of disturbing vested rights. 

[nstead of decreasing the pay for such services, how- 


ever, the act increased it and appropriated the money to 


ty 


eover t hae mecrenst ‘ The pay of | lie utenanet under the 
act of uly li. [S62 (12 Stat. L soe ied. DSH, see, 15). Wills, 


when at sea. SIS 7). when on shore duty. S100), and 


vhen on leave or waiting orders, S1 200. [onder the act 
of July 15. 1870. as we have seen, the sea pay ofa leu- 
tenant for the first five years of se rvice was S2Z400) when 
at sea; 82000 when on shore duty, and S1 600) when on 
leave or waiting orders. After five years’ service the pay 
was Increased by S200 in each kind of service. “There was, 
therefore, by the aet of Duly 15, ISTO. an tnerease of pay 
for services rendered by lieatenants during the first  fif- 
teen days of that July, at the rate of from S400) to S600 
per vear, 7. ¢., of from 81.10 to $1.66 per day. The valid- 
ity of the retrospective feature of the et Is, there fore, he- 
yond question. 

It will hardly lie in the mouth of the appellee here to 
object to the retrospective feature of the act of July 1, 
IS70, when it ts eonsidered that the provision of the aet 
of Mareh 3, 1885, under which he claims here to recover, 
is itself re Trospy etive in thisat if parts to services of A} 
}y llee in) the volunte er avs the characts r of SEPrVvic - in it 
eertamn rads Wn thre Regular Navy ana thereby conters 
upon him a benefit not provided or contemplated when he 
rena read them 

It was claimed below that it would) be disturbing a 
vested right to longevity pav in this case if the act of July 
1D, ISTO, was given the efleet of attixine vraduated pay 
to services rendered before its passage. When that act 
wis passed, no rievht to such longevity prt \ existed, If 
did not seerue until thirteen vears afterwards, by the aet 


ot ISS3. Aust how an acet can disturb il right \\ hieh (" rill 


not vest until thirteen years atter the act had become the 
law, it ts difficult to understand. 

Phe court below did not make a finding as to what pay 
the claimant received tor the days i Julv, IS7Q, while 
it continued te rt tt lie tenant. buat this ONDISSION of the 
court has been covered by a stipulation between counsel 
filed herein, which is printed with this briet, and from 
which if appears threat (;reen Was paid rom and including 
July 1 te July 3 asa leutenant “at sea” in the first five 
vears at the rate of 82,400 per annum, under the aet ap- 
proved July 15, 1870. The same thing would be pre- 
-umed in the absence of the finding. See (nited States vs, 
Ripley (4 1’ ters, qs, >). where Justice MeLean. speaking 
for this Hirt, SAaVS: 

It is presumed that every person who has been 
engaged in the public service has received the com- 
i contrary. shall 


pensation allowed by law, until tl 
appear, 

Now the inerease of pus for services as heutenant under 
thi th of Duly l.>. IS 7). whi I (reen took thi benetil oft, 
was at the rate of S525 per erty OF S145 i rdav. Grreen 
then is in the position of taking rradtuat (| KAN for services 
asa lieutenant allowed to him by law. and of elaiming that 
the heute nahey Was hora” eri maiviby vraduated ply, 
held” by him. Having accepted the benefit of the aet of 
July L5, 1S7Ol in its re trospective opr ration, it is respect- 
tially insisted, that he ean not now br heard to deny that 
the lieutenaney during July 1. 2. and 3 was a vrade hav- 
ing graduated prin by law. 

The ease of United States vs. Roekirell (120 U.S. R.., 


60) does not, when properly considered, help the elaim of 


the appellee. Rockwell r entered the service as master in 
March, 1868 On December 16, 1868, he became leu- 
tenant, and continued a lieutenant until February, 1878. 
1} \ the act of July 1D, ISO, the pct of the vrade of niaster 
was graduated. The Government there claimed that the 
lowest crade having craduated pret held yy him Wils that 
of master: bouit thus C“MOUTT. athirming the Court of (‘laims, 
held otherwise, because Roekwell had ceased to be mastet 
two years rr eon if wre mide a eraduated pay rank, 
Rockwell never became entitied by law to graduated pay 
for his services while master and never received such pay 
therefor as Grreen did for his serviees while leutenant. 
Therein is the wide distinetion between the cases, 


Said Mr. lustice Ifarian, <peaking for the eourt in the 


— 


Roek wel] (ils 


li thitis appears that when the rule of eracduated pret 
was applied by the act of 1870 to Heutehants, masters, 
and other officers of thr Navy, ltockwell held the 
position of lieutenant. That was not the lowest 
rade lie ld by him afte “x least entering the service,” 


buat if Wils thie lowest hi lc Ivy him atter the pay ot 


' oracduated Ly the act of IS70, 
according to length of service. In other words, it was 
the lowest position held by him after that aet took 
etlect, lt “CCHS TO t hie court ele ar that the actual time 
of appellee's previous service must be credited to the 


otheers ot thy Na V Wills ¢ 


erade of leutenant, that being the lowest erade held by 
him after the act of IS7O took effect having graduated 
pa attached to i by thisat ct, and not to the grade of 
master, which, although the lowest held by him after 
last entering the serviec, was not graduated, in respect 


to pay, until after it licacl ceased to hold it. 


oe 
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Now, in the case under discussion, the grade of leuten- 
ant was graduated in respect to pay, when Green held it, 
by force of the act of July 15, 1870. Otherwise, how 
could he draw graduated pay for his services as such? As 
soon as the act of July 15, 1870, was approved by its 
express terms, it took effect from June 30, 1870, and 
Green recognized that, as the date when it took effect, by 
accepting the pay which it provided for the first three days 
of July. So marked is the intention of Congress to give 
effect to the act of July 1D. 1870. as of June 30, 1870, 
that in the fourth section of the act it repeals a former act 
from and after the 50th of June, 1870. It is fully ad- 
mitted that Congress could not disturb vested rights by 
such legislation, but, as here it was only conferring a 
ben fit Upon the persons atleet dl, there Is clearly ho objec- 
tion to ceiving eflect to the intent of the legislature sO 
plainly expressed, 

It is re spectfully suggested that the construction of the 
act of 1883, in the light of the act of 1870, given by the 
Court of Claims Isat variance with the homely rule that 
‘one can not eat his cake and have it too.” 

For the reasons given this court is asked to reverse the 
judgment of the court below and to enter a judgment fot 
$4.17 in favor of the claimant. 

Ww. H. Tart, 


Nolicito, = Py yeral. 


APPEN DIA 


Hn the Supreme Court of the United Stairs 


| 


Qcroper Term. L890. 


THe UNITED STATES, APPELLANT. 
wx No. 133 1 >. ] 


JAMES G. GREEN. } 

AGREED STATEMENI AND STIPULATION, ) 

[It is hereby agreed that it appeared in evidence In the 
above-named ease before the Court of Claims and was 
undisputed that James G. Green received pay for his serv- 

ees tO the [ nited States rend: rea Ol duly a a and ' 
- ISTO. as a lientenant “at sea” in first five vears at the 


rate of SFO) pent annum. unde thie act approved suly 
12. IS 0: ana if |~ <tipulated tliat if this tact Wils prop- 
he subject of a finding by the Court of Claims herein, 


this avreement mav be treated as such a tindine and that it 


AOLEN wt # IONES. 
Att ney for A pp llee. | 
Wa. H. Tarr, | 


of, hid f : por A pp Hey / 
‘ j 


fe e 


‘> 


} | Office Supreme Court 0. . | 
FILED, 
"4 -™ 5 18:31 


Hu the Supreme Court of the United States 


OCTOBER TERM, 1890. 


THE UnNITep STATES, APPELLANT, 
ve. -No. 1343. 
JAMES G. GREEN } 


NIN 


SUPPLEMENTAL BRIEF. 


In the Supreme Court of the United States, 


OcTroBer Term, 1890. 


THe UnNrtrep SPATEs, APPELLANT, } 
PR, 
JAMES G. GREEN, } 


SUPPLEMENTAL BRIEF. 


Counsel for appellee have kindly informed me of a faet 
not alluded to in the record or the opinion of the court 
below, and not known to me when my original briet 
herein was printed, upon which they intend to claim that 
the act of July 15, 1870, if eflect is eiven to its retrospec- 
tive provisions as to pay, did disturb vested rights. It is 
said that while the act inereased the pay of a lieutenant 
“at sea for the first five vears” from $1,875, as fixed by 
the act of 1862, to 82,400, it cut off his allowances, which 
amounted before the act of July 15, 1870, to 334 per cent. 


of his pay, or 8625, which, added to his pay, made his 


total compensation $2 500 instead of 82.400. Therefore. 


it is’ said, the act of July 15, 1870, attempted to reduce 
the earned compensation ot lieutenants for services ren- 
dered during the fifteen days betore the act as fixed by law, 
and it could not be valid to that extent. 

If it be coneeded that il recur tron ol pay for services 
rendered is not within the power of Congress, neverthe- 


1H0S8Y 


less this concession is not of assistance to appel les = unc r 
the circumstances state lL, 

The elaim = that (;reen was entitled to compensation in 
hen of extra allowances in an amount equal to ded per 
cent. of the pay ofa lieutenant “at sea” forthe first three 


davs of July. T8700. rests on an order of the Seeretaryv of 


the Navy, the text of whichis found in the opinion of Mir. 


Justice Harlan in thy CUS of [ nited States Vs, Philhriel: 


(120 U.S. R.. 57) and ts as follows: 
i(seneral Qdrale i No. Gade 


NAVY DepartMentT, Vay 25, 1866, 

Congress having. in view of the eall for inereased 
Comp nsation for ofheers of the Navy, x petted the 
law which prohibited CLL allowance to them “ for 
rent of quarters, or to pay rent for furniture, or for 
lights and fuel, ete., the Department, in order to 
prevent a recurrence of the irregularities, abuses, and 
arbitrary allowances which occasioned the prohibition, 
deems it proper to establish a fixed rate of compensa- 
tion in leu of the extra allowanees which were pro- 
hibited by the law now repealed. Accordingly, from 
and after the Ist day of June proximo, officers who 
are not provided with quarters on shore stations will 
be allowed a sum equal to 3834 per centum of their pay 
in lieu of all allowances except for mileage or travel- 
Ing expenses under orders, and those provided with 
such quarters 20 per centum of their pay in lieu of 
said allowances, 

The aet of Mareh, 3, 1865, having inereased the 
pay of midshipmen and mates, the allowances here- 
by authorized will not be extended to them, 

GIDEON WELLES, 
Seere ‘ary of the Navy. 


tained in the Phil- 

brick ease, the recovery by the 

L nited States of moneys pranicl Out Or an ippropriation tor 

the general purpose of such allowances (naval appro- 

priation vt for vear ending June 30, 1870.15 Stat. L.. 

16 from thy otheer to whom i was llowed anc paid in 
cordance with this order. 


But the validity and foree of the orders depended en- 


vy on the appropriation by Congress of the money for 


eneral purpose of such allowances, The authority 


theremin exercised was nota powel fo contract with the 
naval officers on behalf of the Grovernment as to what 
sdditional compensation they should receive in leu ot 
allowances independent of an appropriation by Congress, 
It wasa general order justifving allowances of a certain 
imount when and i Congress should appropriate therefor, 
but it was not and could not be an ordinance by the See- 
retary the equivalent of an act of ¢ oOnuress Increasing the 
pay of officers and olviny them a vested right to the same, 

It can hardly be claimed that in the absence of the ap- 
propriation for such allowanees a naval ofheer micht ue 
inte the Court of Claims and reeover a indoment against 
the Government for 334 per centam addition to his pay 
as an amount due him in liew of allowances under this 
order of the Secretary of the Navy. 

That the validity and foree of the order was wholly 
dependent on the several appropriation acts Is sufficiently 
apparent from the language of Mr. Justice Harlan in the 
Philbrick Case. It was contended by the Government in 
that case that the order was invalid and paLvinents under 


it could be reeovered back, because “ without legislative 
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IS70. there was 
1? 
allowances, 


to vive 


: pear COTLPY nsation tor 


act. 
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IS70, 


on July 15, 


ection 4 forbidding 
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any extra allowances from and after June 30, 1870, which 
prevented the operation of the order ot the Secretary upon 
any appropriatiom by that act. 

There being no right to compensation in lieu of extra 
allowances for services rendered atter the 50th of June, 
before the act of July, 15, 1870, and there being none 


after the act becaus CXpPPessi\ lorbuiden Ov its terms, if 
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been conceded in mv origina ve act of July 
g- a : , 4 ; - i | . ; . sae 
15, ISTO, reduced the redulv 1, 2. and 3, for serv- 
° ' , : ‘ : -, ‘ : 

ices then rendered. it w nvalid beeause it disturbed 


vested rights. ‘This was too great a neession and was 


} °, 1 1] : ; ' : ly 
mikie Without Tull Cons Ai ratio, mt oof duly I re 
ren) oan Se | Pk a at of aaee << , 
iS<.V, certatniv had etlect to pre | pavinent of any 
‘ ’ + . * 


pav to any officer for services rendered during the first fil- 
teen davs of .lulyv « xcept im ace lance with its terms, 

’ ° . . ; 
whether those terms were a violation of contract rights or 
net, This is because monev can be ft ken trom thie ‘Treas- 

; ° e j ‘ 
ury only on express direction of Congress. 

There ean be no doubt. therefore. that the onlv pay 
which could be received by lieutenants of the Navy for 
the first three davs of Julv was graduated, The question 
here is the construction of the act of 1883, in tts applica- 


tion to the act of July lL, LS.) The tact that the act of 


6 


July 15, 1870, impaired contract rights to pay, can not 
affect the fact that it was operative to the extent of actually 


giving graduated pay to lieutenants for July 1, 2, and 5. 


The lieutenancy was, therefore, within the meaning of the 


act of 1883, a “grade having graduated pay held by such 


officers” on those days. 
Wa. H. Tart. 
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i A re 


STATEMENT. 


This case arises under the provisions of the aet of 


zy March 3, 1883 (22 Stats. L..473), which has been so often 
| construed by this Court. (U.S. v. Rockwell, 120 U.S. 60: 
U.S. v. Mahan, 123 U.S... 186: U.S. v. Philbrick. 120 U.S. 
52: U.S. v. Dunn, 120 U. S., 249: U. S. v. Hendee, 124 


. U. S.. UO : U. Ss. v. Baker. 125 LC S.. 646: U.S. r. (C‘ook. 
' 124 U.S., 254.) 


For convenience we set out in full the portion of that 


act which is involved in the case at bar. 


“And all officers. of the Navy shall be credited with 
the actual time they may have served as officers or en- 
listed menin the regular or volunteer Army or Navy, or 
both. and shall receive all the benefits of such actual 
service in all respects in the same manner as if all said 
service had been continuous and in the regular Navy in 
the lowest grade having graduated pay held by such 
officer since last entering the service: Provided, That 
nothing in this clause shall be so construed as to author- 
ize any change in the dates of commission or in the rel- 


bo 


ative rank of such officers ; Provided. further, That nothing 
herein contained shall be so construed as to give any ad- 
ditional pay to any such officer during the time of his 
service in the volunteer Army or Navy.” og 


The sole question at issue is what is the lowest grade 
having graduated pay held by appellee since} his entry 
into the regular Navy. 

His record is as follows: 

Acting Master's Mate, 11th May, 1861; acting Ensign, 
27th November, 1862; acting Master, Lith August, 1864; 
Master Regular Navy, 12th Mareh, 1868; Lieutenant, 
Sth December, 1868; Lieut.-Commander, 3d July, 1868 ; 
Commander. 6th Mareh, 1887. (R , p. 2.) 

Prior to July 15, ISTO(16 Stats., 521), the pay of officers of 
the Navy was regulated by the act of 16th July, 1862 (12 
Stats. L., 583, 586) as modified by Executive order here- 
after to be referred to, and neither heutenants nor leu- 
tenant-commanders received a pay graduated according 
to length of service. The Naval Appropriation act ap- 
proved July 15, ISTO (supra) provided that from and 
ifter June JO, 1870, the pay of both grades should in- 
crease or be graduated bv length of service. 

On July Ist, 2d and Sd, appellee was still serving as 
a lieutenant ()n the latter date he ceased to perform 
the duties of this grade and began to perform those of 
the Iigher grade to which he was promoted, but he was 
hot paid lis salary for these three days until after the pas- 
sage of the act of July 15, 1870 (supra), which gave to the 
erade of lieutenant a graduated pay, and it is admitted 
that for those three davs he received pay as a lieutenant 
in his first five years under this act instead of pay under 
the act of July 16, 1862 (supra). 

It is contended on the part of the appellee, that when 
he held the grade of heutenant there was no graduated 
pay attached to tt, but that there was such pay attached 


to the grade of lieutenant-commander, and that, there- 
fore, the latter is “the lowest grade having graduated 
pay held by such officer since last entering the service,” 
and consequently the one in which eredit must be given 
for his prior service. 

It is further contended that the construction insisted 
upon by the Honorable Solicitor-General, if permitted Lo 
prevail, would result in an infringment of claimant’s 
vested rights. 


, ARGUMENT. 

Appellee was a lieutenant from July 1 to July 5, L870. 
Upon the latter date his service as such ceased. Upon 
his promotion to the grade of leutcnant-commander his 
contract of service in the former grade was complete, and 
he had forever laid aside the untform and the duties tn- 
cident to it. lis right to the balance of pray then due 
him for service as a lieutenant had become a_ vested 
contract riglit to the amount of los carned compensation 
still unpaid. If he had resigned or died on that day no 
subsequent legislation could have deprived him, or his 
legal representatiy: s,of the right to demand the unpaid 
compensation for services rendered under the provisions 
of the aet of July 16, [S62 (s pra), no less and no.more, 
The fact that instead of resigning or dving, he was 
simply promoted, cannot change the legal demand which 
he might have made. If Congress had seen fit to give 
him, by the act of July L->, ISG), tT) Increased pay for the 
three days, from June 50th to July od, it could have done 
so as a gratuity, and he might have had a legal right to 
make demand therefore: but Congress had no constitu- 
tional prow r to take from him i] f irned COMLD) Nnsation 
for these three days, or even to diminish it. This | 
position cannot be disputed, and is, in fact, admitted by 


counsel for the appell Ltits. ln his brief he siLV- i}. yy): 


e If the act of July Ll», LS70), in re luced the pay for 


services rendered before its puissaye, it would have been 
Opel to the objection of disturbing vested rights. Instead 
of decreasing the pay for such services, however, the act 
Increased it and appropriated the money to cover the 


LICcrease 


The Solicitor-General bases the whole of his argument 
upon this supposed increase, and figures out in detail 
how much more appellee received under the act of July 
15, 1S70, tor Julv Ist, 2d, and 3d than he would have re- 
ceived under the act of 1862, and deduces therefrom the 
proposition threat because he recelved and accepted this 
‘eratuity,” which was “a graduated pay allowed him 
by law,” he cannot now claim that the leutenancy was 
not a “gerade having graduated pay held by him”; that 
™ having auee ‘ted thre bene fit ot the act of July Ld, 1S70, 
in Its retrospective operation, he cannot now be heard to 
deny that the leutenaney during July Ist, 2d, and od 
was a grade having graduated pay by law.” 


_— Fs 


We are not prepared to admit this proposition, even if 


it were true that the aet of 1870 increased the pay of this 
officer over that given by the act of 1862, but we do not 
enter Into a discussion of it, because, in point of tact, the 
act of IS70 decreased that pay, as appears by reference to 
the ease of United States v. Philbrick, 120 U.S., 52. 

In this connection it Is proper to say that this case was 
not mentioned in the briefs in the cause in the Court 
below. and was not brought to the attention of appellant’s 
counsel until after his brief was printed, and as its in- 
volved rights depended solely upon executive order, and 
not upon statutory provisions, it Is not surprising that it 
escaped his notice. 

The pay of a heutenant under the act of July 16, 1862 
(12 Stats., 085, see. 15), was, when “at sea.” $1,875. Un- 
der the aet of July 1D, S70, this pay Was $2,400 for the 
first five vears of service, and this was the apparent in- 
crease upon which counsel for the defendants based his 


~ 


— 


argument; but on May 25, 1866, the Secretary of the 
Navy issued iit order Increasing the prey of officers ~ 
sea’ 334 per cent., so that appellee’s pay, instead of being 
$1,875, was in fact $2,500 per annum, and the act of 
July 15,1870, instead of increasing it, effected a reduction 
of $100 therein. The authority of the Secretary to issue 
such an order, and its consequent validity, was affirmed 
in the Philbrick case (supra). 

[t is true that the act of 1870, although approved on 
the 15th of July, took effect from June 350th of that year. 
This act was the regular annual appropriation act for the 
fiscal vear 1870-1871, and if it had become a law, as it 
Was anticipated it would, prior to June 30th, there could 
have been no such question as is here raised, but owing 
to the delays incident to legislation it did not become a 
law until after the commencement of the fiscal year for 
which it made appropriation, but, presumably by inad- 
vertence, the provision that it should take effect from and 
after June 30th, with respect to the new pay table therein 
provided, was left intact. Itis submitted that this retro- 
spective operation can not be held to effect appellee's 
rightto be paid for the three days he served as a lieutenant 
during July, and that he had a perfect legal right to 
demand that he be paid for those days according to the 
pay table in force by law when he performed the ser- 
vices, to wit: at the rate of $2,500 per annum. In 
point of fact he was not paid for these days until after 
the act of July 15th had taken effect, and when his ae- 
counts were adjusted and he was paid his salary for the 
month of July he was only paid at the reduced rate pro- 
vided by that act. Whether his attention was called to 
this discrepancy or whether the amount. involved being 
only a few cents, he declined to raise the question, does 
not appear, but in either event, his acceptance of the 
amount proferred to him could in no way have estopped 
him from claiming what the law gave him. 


t) 


[t is equally true that the act of July lo, ISTO, pro- 


vided that there should be a graduated pay attached to > 


the grade of leutenant from and after June 30th, but 
when that act was approved, when it became a part of 
the law of the land, appellee Was ho longer a lieutenant. 
and not therefore within its scope OF intent. 

If, as is said by the counsel for the appellants (p. 9), 
“itis fully admitted that Congress could not disturb 
vested rights by such legislation,” and as it clearly and 
indisputably appears that no benefits were conferred, but 
that his salary was reduced, it is equally clear that the 
act of 1870, so far as it affected the grade of lieutenant 
by conferring upon it a graduated pay, cannot be held 
to deprive appellee ot rights acerulng under the act of 
March 5, 1885 (supra. ) 

Having disposed of the question upon which the coun- 
sel for the appellants seem to wholly rely, it only remains 
for us to eall attention to the Rockwell case (supra) as 
applied to the facts in the case at bar. 

We insist that when the act of 1IS70 became a law ap- 
pellee had fully performed every obligation incident to 
his commission as a lieutenant; that his contract was 
completely performed on his part, and that no gradu- 
ated pay was attached to the grade of lieutenant until 
after he had ceased to hold it, and that so far as he is 
concerned his pay then due in the grade of lieutenant, 
or his relation to that vrade, could not be effected by the 
act of IS70, no matter how it might affect the pay of 
those who remained lieutenants after its passage. This 
contention is fully sustained by the Rockwell case 
(Supra). 

In the concluding paragraph of its opinion in that 
‘ase the Supreme Court said: 

“Tt seems to the Court clear that the actual time of 
appellee’s previous service must be credited to the grade 
of lieutenant, * * * and not tothe grade of master, 


oe 


afte r he had ceased to hold it.” 


which, although the lowest held by him after last enter- 
ing the service. MIS not qraduated, ny respect lo pay, until 


It is true that the Supreme Court used the words 
“took effect” in speaking of the act of 1870, but there 
was no question in that case as to whether the act took 
effect on the Ist of July, or only on the date of its 


approval, 


The latter date, July 15th, is the only one 


mentioned in the opinion, and the one therefore to which 


the Court must be supposed to have referred in saying 
“when the act of July 15, 1870, took effect,” &e. 
The case at bar is exactly similar in principle to Rock- 


well’s. 


Both claimants had passed out of the grades to 


which it was sought to confine their longevity credit 


before the law was passed giving that grade a graduated 


pay. 


It makes no difference that in this case the act of 


1S70 appears to relate back to the time when claimant 


held the orade of heutenant. 


the words “ from 


For if it be conceded that 
and after the 30th of June” 


(which 


were inserted ae the bill when it was expected to hecome 


a law before that date, and inadvertently allowed to re- 


main) could atfeet claimant’s pay as lheutenant.in which 


grade he had complet 


then a 


pay as 


service two vea 


«l his service twelve davs before, 


similar clause 


master, 


i 


in) 


~ 


which 


hy 


Tore, 


olt have aflected 
he had completed his 


’ 
race 


and thie re 


Rockwell’s 


would be no limit of 


time to which such retroactive legislation might not 


extend. 


In conclusion. we 


beg to quote the language of the 


Court below as stating our position more clearly than we 


Cah do. 


‘i; 


can modify the plain language of the act of 1885 
act declares that an officer's graduated pay shall be com- 


> 


* It (the Court) can not hold that a provision 
which made the new pay of all naval officers begin to run 
from a designated day, whether antecedent or prospective, 


That 


8 


puted according to ‘the lowest grade having graduated 
pay held’ by him; and the Supreme Court has decided 
that this means, having graduated pay attached to the 
office at the time the officer held it, and not ‘after he 
had ceased to hold it.’ 

“ Whether the graduated pay Was attached to the of- 
tice of lieutenant in the havy by Immediate legislation 
or by prospective legislation, or by retroactive legislation 
is immaterial if it was not attached until after the 
officer had ceased to be a lieutenant; and conversely 
if the office of heutenant-commander was the lowest 
grade held by the officer which had a graduated pay 
attached to it at the time when he held it, it is the grade 
referred to in the act of 1883 upon which his graduated 
pay must be computed.” 


We respectfully ask that the judgment of the Court of 
Claims be affirmed. 


JoHN PauL JONES. 
Rort. B. LINeEs. 
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1 WV , Summons. 


’ y ry. } ] _ «> , J | 1] ’ s ’ ‘er ' e : s . 
State of ‘Tennessee to the sheriff of Shelby county, Greeting: 


You are commanded to summons The Kansas City, Fort Scott 
and Memphis Railroad Company and The Kansas City, Memphis 
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This 23rd day of August, 1858. 
W. D. CANNON, SH’ff, 
By k. k. COLBY, D. S. 
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R. S. Daucurry, Ad’r of Jno. W. Daughtry, Dec., ) 

vs, 

5 Tue Kansas Crry, Fort Scorr anp Mrempnts R. R. Co. and | 
Tue KANsAs City, Memputs & Brruincuam R. R. Co. 


Ist count. 
Plaintiff, as administrator of Jno. W. Daughtry, sues the defend- 
ants, who are coOrporace persons, doing business as such in Tennes- 


see (under license and by consent of the State), for the sum of 
$30,000.00, and demands a jury. « 


tn. _ woe >| 


the! 27. | 


R. S. DAUGHTRY, ADM’R, &€. 3 


Plaintiff makes profert of his letters of administration, the same 
being here to the court shown. Plaintiff avers that the defendants 
are and were on and prior to the 16th of August, 1SS8, engaged in 
operating Important lines of railway under one common or general 
managements, with depots and terminal facilities in the taxing dis- 
trict of Shelby county; that among other privileges enjoyed by 
defendants was that of running cars and engines along and over 

the river front or publie landing on the eastern bank 
6 of the Mississippi river in front of the taxing district of 
Shelby county by means of one or more railway tracks laid 


thereon under license and contract with said taxing district; 
that said landing is very public and extensively used for business, 
trade, andl commeree, necessitating almnost constant passing over 
. racks by persons in vehicles, on horseback, 
returning from the levee or public landing 
»yand down the river front. 

That it was and is the duty of defendants to use the privilege of 
operating their cars and engines over said track or tracks with care 


and on foot going to ali 


_ 


and caution: to Keep and maintain — ali street crossings or points 


Opposite f{ men to warn those using the levee of the ap- 


proaching engines and trains, and to sound the whistle or 
ing the bell of such engines, and to keep control of their 


encvries and curs by reahs of competent and adequate num. 
ber of emplovees, and not to run at a rate of speed exceeding six 
miles per hour. 

Plaintiff shows and avers that said defendants were who!'ly un- 
mindful/ of their dutv and recklesslv disregarded compliance there- 
with: thaton or about the 12th dav of August, 1SSS, the defend- 
| freight ears belonging tothem or 
nder their contro! northward over one of said railway tracks until 
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signal, and with attention drawn to an engine moving in the oppo- 
site direction that -as approaching him from the north and roiling 
south, and which engine gave warning of its approach by bell or 
whistle, and while in the act of making said erossing the said wild 
train of defendants dashed upon him with great force and tore and 
mangled him almost beyond recognition, causing his death under 
circumstances of great distress and in a horrible and shocking 
manner. 
Plaintiff avers that said killing occurred about the 12th of Aug., 
1888; that it was the result of gross and criminal disregard by 
defendant- of the Tay of the land, of the police regulations of the 
taxing district, of the contract between defendants and the 

10 taxing dis trict, and the license under which they were using 
said tracks, and was so wanton as to manifest utter disregard 

of the rights and safety of others using said river front and levee: 


that lis intestate was cut off in full 1) session of all his powers, in 
the early prime of life, and in broad, open dav, without the shghtest 
warning by the said wrongful conduet of defendants in sueh manner 
as to make those eg Na shudder and ery out with horror at the 
reckless and bloody deed, to the damage of plaintiff $30,000.00, and 


) 
: ? ’ : 
therefore he sues, an d demands a jury. 


Plaintiff, as adn ‘ator aforesaid, sues the defendant corpora- 
tions, doing oer arse rs ‘Tennessee as aforesaid, for. 830,000, and 
demands a jury. He makes profert of his letters of adminis- 

11 tration. He avers that on or about the 12th dav of August, 
ISSS, def’t companies were operating cars and engines on their 
railroad lines leading into the taxing district of Shelby county, and 
especially over a track along the public landing or wharf on the 
east bank of the Mississippi river owned by defendants or one of 


a? ] +] . lagi } + ; — +} 


them, on which they | leay » use, the said track being over 


, | ;y i } | ] : ”. , . . 

public YProuUull much Trequented and used for purposes of trade and 
Liye t] F ae iH wi Sy 

business bi ne peapile ¢ . | Mun CIpAItV and the puvile wvener- 


ally, and the Said defen ltts lh Ol) bie lay na Vy “ar aforesaid, ‘it 


° ’ , ’ . . . . t : 
: “) 7 . Ts } ’ *yreusee? ; » er : , ; 4 ; . 
and, ete., afor Sadia, TUN and operate a loaded train oF elgat ti 


tor} 
oa Cin, it 
ars al >and aver + las 7 ze * ; 

Cars aronge ana Over sala vee on its said tracks, and in so doing 


= _ nor » Ge +} , : | | 
failed to keep the eneine: ,hireman, or other person upon the loco- 
i . : 


. : ? Ss — } ’ , i } j } ’ ; } : . ‘ = 
motive a LIOOKOU bead, OUL a iched the locomotive from 
~ . . . ] ;, . ] nhs © ia . } ] 
1? said Cars Upon a aown radie@e VW mn ontv one or two brakemen 
‘ , , | ' ] . ' . 
it most upon sald train, whieh descended said grade ata 


high speed, to wit, not s than 15 miies per hour, and thus 
operating said train purposely put it out of their power to sound the 


ehiaectia  mtewce } } a ; ] : , 4 
alarm Wihiistie or ring the vo Lind emplov every possible menns to 
— . ] . | ] , _ s* , ne . : 
stop SAld LrAIN ana preve man aceident when anv person ol} animal 
. . x 7 eS sf? , a “it > " i) 7. e + * } . ® ] > 
or otner ovpstru Mm) Tule LPP ea 1) Said’ PALIPOAd LPaACK, AN vue lInIe 


then and there thus voluntarily disabled from discharging and per- 
forming its said statutory duties. Plaintiff’- intestate, in the lawful 
pursuit of his business, appeared upon said track to cross the same, 
but upon his appearance def’t companies did not sound the alarm 


whistle or ring the bell or use every possible means to stop said 


' 
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train, but, on the contrary, without warning and without 
13 knowledge on the part of plaintiff's intestate said train was 

recklessly and incourtiously run over said intestate, and such 
injuries were wrongfully inflicted on him; that soon thereafter, to wit, 
before the institution of this suit, he died from injuries thus re- 
ceived. 

Plaintiff further avers that his intestate was in the prime of life 
and in the full possession of all his powers, mentally and physically, 
when his life was thus recklessly and wantonly terminated by the 
said grievous and gross maleonduct of def’t companies. 

And therefore plaintiff sues for $30,000, and demands a jury. 

TURLEY & WRIGHT anpb 
GANTT & PATTERSON, 
Att’s for PEF. 


Endorsed: Filed Sept. 17th, ISSS. Geo. J. Campbell, D.C, 


] } Pleas ot dD f ts. 
Circuit Court, Shelby County, Tenn. 


R. S. Daventry, Administrator, ete.. 
vs, ? No. O17, A. 1). 
K.C., F.S. & M. R. R. eft al. 


Comes the Kansas Citv, Memphis and Birmingham Railroad 
Company and, for plea to the declaration, says: 

Ist. [t 1s not rul Ity of the matters and thin; 
in the first count of the plaintiel 's declaratio 
form therein alleged. 


s charged against it 
in the manner and 


— JZ 


C. H. TRIMBLE, 
Alt’y for Def 't. 
91. It is not guilty of the matters and things eh: arge “ against it 
in and by the second count of the plaintiff’s declaration in the 
manner and form therein alleged 
H. TRIMBLE, 
Att'y for Def 't. 
15 Endorsed: Filed Sept. 25, ’88. Achille Leopold, D. C. 


P, fition (lait } Bond tor PR, moval. 
In the Cirenit Court of Shelby County, Tennessee. 
R. S. DAUGHTRY, Adalaiseslin etc., ) 


Toe Kansas Crry. Fort Scorr anp Memputis R. R. Co. ef al. } 
Petition for removal to the circuit court of United States. 


(Comes your petitione rT. The Kans is City, kort Seott and Memphis 
Railroad C OM pany, ane d shows to the court— 
That the matter or amount in dispute in the above-entitled cause 


cam 


6 KANSAS CITY, FT. SCOTT AND MEMPHIS RAILROAD CO. VS, | 


exceeds, exclusive of interest and costs, the sum or value of two 
thousand dollars. _¥ 
That the controve Psy 1 : iid sult is betwer 1] citize ns ol diffe rent 
States; that your petitioner, The Kansas City, Fort Scott and Mem- 
phils Railroa 6. Ol pany, Was at the time wl I) this sult Wis 
16 commenced and still is a corporation created and existing 
under and by virtue of the laws of the States of Missouri, 
Arkansas. and Kansas and was and still is a citizen of said States. 
That the plaintill, Rn. S. Daughtry, administrator, was at the begin- 
ning of this = and stil] Isa ciliZen and resident of the State of ‘Te ‘Ie 
nessee: that your pr titioner, Lhe Kansas€ ity, Fort Scott and Memphis 
Railroad htt Is a def ndunt in the above-entitled cause. and 
that it was at the commencement of this suit and still is a non-resi- 
dent of the State of ‘Tennesse 6: that there is in this sult ah contro- 
versv Which is wholly between citizens of different States, viz, R.S 
Daughtry, administrator, ana VOUP yy titi mer, which Citi be fully 
determined as between them without the presence of petitioner’s 
codefendant, ‘The Kansas City, Memphis and birmingham 
1G! Railroad Co. Your petitioner further shows that its said 
codefendant, The Kansas City, Mempiis and Birmingham 
Railroad Company, is a corporation created and existing under and 
by virtue of the laws of the State of Tennessee, and that it is a citi- 
zen thereof 
That all aets alleged by the declaration in this case to have been 
done jointly by petitioner and its said codetendant, The Kansas 
Citv, Memphis and Birmingham Railroad Company, were, if done 
at all, done by petitioner alone; that its said codefendant did not 
at the time wi 


iy ° . ly ' ; ’ : . } . | 
clog snot how. and never did own DOSSCSS, mtrol, or Use the said 


' 
' 


bedi thi “ald aets are auileved to have l) ch done, that 


! } 
vilroad Lrack Upon Will Salad ACs Wel prone. 
rey . j } . . . : } : 
Liat It Was hot preselltl Wiiell Like blah acts Vere don that none 9 
r\7 inal . asl . ' . ‘ ; ; } : ” ° ¢ 
Ol its agents, servants, or chiployvees Were present at the doing ol 
Mi ; | a } 
| j j at 2. ; ‘ } $ 
said acts or at the ad me’ OF anv Of Lnem: that none of 1ts 
. 7 
oe ? ] ] ’ ' ; ; 7 4 '* >, ? ‘ ’ j . 
| acensl _ PVillits, Of ii}? »\ Ca tii y Pehadadgiie LSS] St¢ j It} the 
} ’ ' ’ ’ ; ; | ; ¢ | | 
CLO ; Pa Liti it’ | {)] j (itd, T] (>) aaa e Goe 4 as } Lise@hh, “ane 
Hone OF Fhem Th anv manber partvicipa t tiereln, 
. 4 : ‘ 
Phat no othicer, agent, servant, or employee of that company ex- 
i ‘ i + 
ercised any control or authoritv whatever over any person. Locumo- 
| . 4 | : + | , s] , : . } 
Live, CEE « ritiil Le cPiie Mm, OF OLLICI Libitiste Vildd oO] Willtil We .s present 
or jaartichpatin bb sald acts OF abV OF Lhe; that lt ala not own or - 
’ eh, ‘) ? } ‘* ) ’ 7 . " , ; " —_ 
use abs locomo ive’, Cars, LULNYS, OF CANS WHICH Were lh ANV MAanN- 
— } ocuer to } | : | , | } ‘ —— : 
ner Uscad OF COTILPFOLICU OY LIbOse WilO Gila kis COTMPaTe Of. 
sa ° i -” ’ } De ee ’ , ’ a 
hia the said Kansas ¢ itv. MM LbdPefLis Ghia Dirtoing biitil Railroad 
. ‘>? } } ’ ’ ,) ’ 7, = } ; , ’ ‘ . | * . ] 
Compan Maas POC FORT ith this ACLION as A NoMa Party ae- 
lel val; int for the sole peur} se ot preventing Vour petitioner irom re- 
° i ' } ») P¥ye ; . 7 ; ; , "4 
moving this case to the clreutrl court o ie bu t States 4 


Your petitioner ollers herewith a bon lL, with M4 od and : 
Is sufhicient surety, for its entering in the circuit court of the 
United States tor the western division of the western distriet 
i the record 
in this suit, and for paying all costs that may be awarded by said :— 


} 


of ‘Tennessee, Ol} he first day Of lis NeXt session, a COPY O 


# 
; 
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circuit court if said court shall hold that this suit was wrongfully 
or improperly removed thereto. 

Petitioner prays this court to proceed no further herein, save to 
accept said petition and bond and make the order of removal re- 
quired by law. 

KANSAS CITY, FORT SCOTT AND 
MEMPHIS RAILROAD COMPANY, 
By EDWARD TRIMBLE, 
J. W. BUCHANAN, Altorneys. 


Bond. 


Know all men by these pre sents that we, The Kansas City, Fort 
Scott and Memphis Railroad Company, as principal, and 

19 and Kt. Galloway and C. IL. Trimble, as sureties, are held and 
firmly bound unto R. S. Daughtry, administrator of the es- 

tate of John W. Daughtry, deceased, in the penal sum of five hundred 
dollars (8500.00); for the payment whereof, well and truly to be made 
unto thi sald Lt S. Daughtry admiuinist rator, lis SUCCEeSSOPs, heirs,and 
assigns, we bind ourselves, our successors, representatives, and assigns, 
firmly by these presents, vet upon these conditions: The said 
Kansas City, Fort Seott and Memphis Railroad Company having 
petitioned the circuit court of Shelby county, Tennessee, for the re- 
moval of a certain cause theremn pending, wherein said R.S, Daugh- 
try, as administrator of the estate ol Jno. WW. Daughtry, deceased, 
is plaintiff and the said Kansas City, Fort Scott and Memphis Rail- 
road Company and The Kansas City, Memphis and Birming- 

20 ham Railroad Company are defendants, to the circuit court of 
the United States for the western division of the western dis- 

trict of ‘Tennessee: Now, if the said Kansas City, Fort Scott and 
Memphis Railroad Company, your petitioner, shall enter in the said 
| i@ lirst day of its Hnext se ssion.a 


. | — 2 - ' i, oe } i —~ ~ mt & . 
COPY or the record In salad SUIlL ANd Svall We ll and truly pra aii Costs 


" . ~ . y i 4 » * . 4 . ‘ 
CITCcUuIL COUTL OL Lilt l leita BS LEE LC OS, L755 4 


that may be awarded by said cireuit court of the United States if said 
. ® 1? 
Muiliyv or lniproper yY fFre- 


court shall noid that said suit Was Wroly 
moved thereto, then this obligation shall be void; otherwise to re- 
main in full force and virtue. 
W itness our hands an | seals this 25 day ol May, LSSY. 

R. GALLOWAY. 

C. H. TRIMBLE. 

KANSAS CITY, FORT SCOTT AND 

MEMPHIS RAILROAD COMPANY 
By C. H. TRIMBLE, Attorney. 


’ 


21 Endorsed: Filed May 29th, ‘SY. Dan’! Schloss, clerk. 
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Affidavit of R. S. Daughtry. Filed June tst,’89. DL. £. Boswell, D. C. 
[In the Shelby County Cireuit Court. 


kt. S. DauGcutry, as Adim’r, and ete., 


is 


KANSAS City, Mempuis AND B. R. R. 


This day personally appeared before the undersigned, clerk of the 
circuit court of said county and State, R.S. Daughtry, who, after 
being duly sworn, states that he is the plaintiff in this cause; that 
he is acitizen of the State of Arkansas and has been a citizen of 
said State for the last ten years; thatall beneficiaries in said sult are 
also citizens of the State of Arkansas and have been for the last ten 
years. 


hk. S. DAUGHTRY. 


- 
— 
© 


Subscribed and sworn to this Ist June, ’S9. 


DAN’L SCITLOSS, Clerk, 
By L. bk. BOSWELL, D. C. 


t 
t 


And on, to wit: 
SATURDAY. June Lsf, LSS%. 


May ‘Term, 1889. 
Petition to Remove Denicd & Ordered to Plead. 


R. S. DAUGHTRY ) 
vs. > 10518, T. D. 
Kansas Crry. Fort Scorr AND Memputs R. R. Co. et al. } 


This day the defendant, ‘The Kansas ¢ ily, ort Seott and \lem- 
phis Railroad Co., presented to the court its petition and bond to re- 
move this case to the circuit court of the United States for the 
western division of the western district of Tennessee, which was 
filed herein on May 20th, ISSO; and the court, having duly consid- 
ered said petition, together with the aflidavit of R.S. Daughtry filed 

herein June Ist, 1859, and heard argument of counsel, is of 
23 the opinion that apon said petition and aflidavit said de- 

fendant Is not entitled to the order of removal prayed in its 
said petition, and its application in that behalf is denied and said 
defendant is allowed one day to plead to the merits; to all of which 
the said Kansas City, Fort Scott and Memphis Railroad Company, 
by its attorney, excepts and asks that its exceptions be noted of 
record, which is accordingly done. 


* * * + . « 6 
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24 And on, to wit: 
Tuurspay, June 6th, 1889. 


May Term, 1889. 
Jury and Respite. 
R. S. Daventry, Adm’r, ) 
vs. > 10318, ae 


Kansas City, Fort Scorr aNnpD Mempuis R. R. Co. 


Came the parties, by allorneys, and a jury of good and lawful 

men, to wit, J. E. Clarkson, Elias Porter, Johu Waynesborough, P. 

ly. LLopkins, Kdward Barinds,C. C. Hein, J. M. Goodlow, Chas. 

20 Marabee, Jas. H. Seaite, R. KE. Semmes, Wm. B. Gates, and 

John W. Dillard, who, being duly elected, tried, and sworn to 

well and truly try the issues joined in this case and true verdict 

render according to the law and evidence, and there not. being sufh- 

clent time to-d iy lo conclude the trial of this cause, the same 1s con- 
tinued over till to-morrow 


An on, to wit: 
I’RIDAY, June 7th, 1889. 


May Term, 1589. 
Plainti) Dismisses as to K. C.. M.. and B. R. R. Co. 


R. S. Daucurry, Adm’r, ) 
{*. 
Kansas City, Forr Scorr anp Memrnis R. R. Co. > 10318, T. D. 
and KaANsas City, MemMPpuis AND BURMINGHAM | 


R. R. Co. j 


This cause ts this day disinissed DD pi until as ag: ainst defendant 
Kansas City, Memphis and Birmingham lRatlroad ( oupany. 


26 And on, to wit: 
kripay, June 7th, 1889. 


May Term, 1589. 


R. S. Daveurry, Adm’r of John W. Daughtry, Dec'd, ) 
: > 10318, T. D. 


Kansas Crry, Fort Scorr AND Memputis R. R. Co. 


ee the parties, DV aliorneyvs, an | il iry of ro rf and lawful 
men, to wit, J. E. Clarkson, Jolin Wavnesboroughi,® Elias Porter, 
Pr. B. Hopkius, Kdward Barinds, C. C. Hein, J. M. Goodlow, Chas. 
M: irs ibee, Jas. Li. Sculie, ht. ? SLICES, \\ tr. Lb. Crates, and Johu W. 
Dillard, Wiig Were Oli Vest raay ei ed, Urle a and sworn well and 
truly to try the Issues joined and a true verdict render according 
Lo the law and evidence, now on their oaths do Suy they find in 
2—1561 
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favor of the plaintiff, and assess his damage $s al eight thousand 
dollars (S8S.000.00) it is an reiore considered Dy the court 
27-04 that plarntill recover of the defendant said sum of eight 
thousand dollars, the amount of the verdict of the jury alore- 


said, and also the costs herein, and that execution Issue. 


9D ‘ , n * 
R.S. Davaurry, plaintilf, being next duly sworn, testified 
96 in his own bi hall 4 be fol] Ws, LO Wit: 
Direct examination Ly) Gen. L. ik. Wriaur: 
( You are thi plaiutill In this case ? 


/. 

A. Yes, Sir. 
/. You are the administrator Ol Jolin W. Daughtry, deceased t 
A. Yes, sir. 

llave you a Copy Ol your letters of administration t 

A, | dont have them with me, 


’ 


It 1S agreed between counsel th il the Site shall be filed It) the 
CAUSE during the pProceeadiny 
©. What was your brother’s nam 
A. John W. Daughtry 
UJ. Where do you live, Mr Daughtry t 
A. In Lonoke county, Arkansas. 
() What is your busines ) 
A. lam a farmet 
(). What was your brother's age? 
G7 A. tle was 29 years old at the time he was killed. 
\) What was lis health before he was killed ? 
A. Good health, 
(). What was his business ? 
A. He had been farming some, and then he was down here clerk- 
ing SOU doing first one thing and then another. 
\) Where had he been farting 7 
A. Over in Arkansas, for Pearson, 
() What was he doing ”? 
A. Superintendent ot the farm, 
Q. For Pearson—that was the old Apperson place, was it ? 
A. Yes, 
? lle Wiis SU pM rintende ht of that place 
A. Yes, sir, 
(). At the time of his death what was he doing 4 
A. Cl rking In the Ltob hoy. 
v5 (). What was your brother’s habits as to sobriety ? 
A. He was a sober man. 
Q. Do you know what wages he was getting at the time of his 
death ” 
A. [ do not. 
Q. Do you know what wages he had been getting ? 
A. No, sir; | never asked him. 


Sir. 


‘), 
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Q. Was your brother married or unmarried ? 

A. Unmarried. 

(. Is your father living ? 

Objected to for want of allegation. Overruled. Defendant ex- 
cepts. 


A. Father is. Mother is dead. 7 
(). Where does your father live now ? 

A. In Lonoke county, Arkansas. 

Q. Have you any brothers or sisters living? 


Objected to for same reason. Overruled. Defendant excepts. 


A. I have two sisters living. 
JU-198 QQ. You are the only brother? 
A. The only one living. 
Cross-examination.by C. H. Trimsre, Esq. : 
(). How old is your father’? 
A. About 60 years old. He may be a little over or he may be a 
little under. I don’t know exactly. 


Defendant objects to all testimony as to existence of brothers or 
sisters or fathe ror family of dleceased on the ground that there are 


ho allegations in the declaration to warrant it. Overruled. De- 


fendant excepts to ruling of court. 
+ * * * * ’ * 


19 Filed April Ist, 1890. 
: JNO. W. BUFORD, CV%, 
By ROB’T LINDSEY, D. C. 


In the Supreme Court of Tennessee. 


s i 
> 


Kansas Crry. Fort Scorr & Memepnuis RAILROAD COMPANY } 


R. S. Davaurry, Adm. of Jno. W. Daughtry, Dee’d. j 


One to nine, inclusive. For the first nine assignments of error 


’ 


appellant says that it was error for the court to refuse to give each 
2 


" ’ - . 
i. * eb t : 4 . . 7 ’ a?) ' ’ (TF. t« 9 
re Vit, as shown al pages v, 0, 


pues 
; tater ; ry? ' “«d i} onellal L assich mo (lf hee rate 
i statement alnexed, and appeianl assigis as a separare 
rt to give each Ol said Cuarges. 


‘ a 
LO. 
‘ t oo Pe a 1] ; es °~ 4 t} . . 2 
of error appeiant s 1ys toat the court 


For the tenth assignment 
: ; eS Se of 
should have set the verdict aside as contrary to the law and evidence, 


shine special charg 


error the failure of the cou 


’ ’ ’ i , ‘ . . 
because deceased was instantly killed, and there was no proof of any 
expectation ff pecuniary Denelit to resuit to next of Kin vy continu- 


AuCce of life vo! deceased. 
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11. 


It was error to.allow the jury to assess exemplary damages at all, 
because the law of Tennessee does not permit the recovery of ex- 
emplary damages in suits by administrators for injuries resulting 
in death. 

12. 

The court erred in charging the jury as follows : 

“If you find from the evidence that defendant, at the time when 
it is claimed J. W. Daughtry was killed, had stopped a train of ears 
ona heavy grade, and the engine, being detached from the train, 
had moved off and left the train and hae been switched off on an- 
other track, and the brakes of the train were then unloosed and the 
train set in motion with an insuflicient foree of men upon it to con- 
trol it, and the train ran rapidly upon the track over streets con- 
tinuously used for public travel, and if you find farther that there 
were no precautionary measures taken by the railroad, such as gates 
or flagmen, to warn or por Vent persons from crossing the track when 
trains are approaching the crossing, this would amount te gross neg- 
ligence and such as would authorize you to give, in addition to com- 
pensatory damages, what the law terms punitive damages. Insuch 
cases the interest of the injured and that of the public are blended, 
and you are authorized to give such additional damages as will be 
a warning to others and deter them and others from the commission 
of a like offense.” 

This charge was crroneous because it was the provinee of the Jury 
to determine, under proper instructions, whether the acts enumer- 
ated amounted to gross negligence and no, the province of the 
court. 

It was also erroneous beeause it excluded from the consideration 
of the jury all evidence favorable to the defendant which might ex- 
plain the acts enumerated. 

200-206 L3. 

[t was error to admit evidence of the expectanev of the life of 
deceased. 

14. 


The court erred in admitting testimony tending to show that de- 
fendant had at other times, by its employees, committed acts similar 
to the one resulting in death of deceased. 


1d. 
The court erred in the charge as given in telling the jury that it 
was the duty of defendant to have gates at crossings. There is no 
allegation in the declaration to warrant this. 


LG. 


The court erred in telling the jury that the statutes of Tennessee 


expressly forbid trains being run at a higher rate of speed than six 


miles‘an hour. ‘There is no such statute in Tennessee. 
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4 17. 
It was error to refuse to order the case removed tothe circuit court 
of the United States. 
C. H. TRIMBLE. 
Att'y for Appellant. 


as ” * 7 * . * 


207 Tue STATE oF TENNESSEE: 


a Pleas before the supreme court of said State for the western division 
thereof at the April term, A. D. 1890. 


Present: The Hon. Peter Turney, chief justice, and D. L. Snod- 
grass, H. H. Lurton, W. C. Caldwell, and W. C. Folks, associate 
judges, when the following proceedings were had, to wit: 


Tuurspay, May 1st, 1890. 


K.C., F. 8S. anp M. R. R. Co. 
vs. -2 3, Shelby Law Docket. 
R.S. Daveurry, Adm’r.  } 


This cause was heard upon the transcript of the record from the 


circuit court of Shelby county; and it appearing to the court that in 

the judgment of the court below there is no error, it 1s therefore 

. considered by this court that said judgment of the court 
208 below be in all things affirmed, and that RS. Daugtry, ad- 
ministrator of John W. Daughtry, dee’d, recover of the plain- 

tiff in CTrror, The Kansas City, ort Seott and Memphis R. R. Co., 

the sum of elalit thousand dollars ($8,000.00), amount of the judg- 

) 


ment of the court below, Love ther with the State and county tax on 


* 


‘ this litigation and the costs of the court below, and of said railroad 
and W. P. Dunnavant and Sam. Tate, Jr., surety on appeal bond, 
the further sum of four hundred and thirty-two dollars ($452.00), 
interest on above judgment from its rendition in the court below to 
this time, together with the costs of the appeal, for which let execu- 
tion issue. 

209 Opinion 
> 


Kansas City. Fort Scott ano Mewpuis RaILroap Co 
i's 


R.S. Davueurry. Adm’r. 


The first nine assignment- of error are based on the failure of the 
court to give In charge requests made before the court had charged 
the jury. Under our rule there was no error in the refusal. 

[t was not error to allow the jury LO assess exemp! iry damages. 

This question was directly raised and decided in Haiev vs. M. and 
O. R. R’d Co., 7 Baxter, 242. In that case the circuit judge in- 
structed the jury that “if plaintiff’s intestate was killed by defend- 
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ants and died instantly no vindictive or exemplary damages 
910 could be recovered.” Ch. J. Deaderick, after a full review of 

the eases of thisand otherStates, concludes: “ Weareof opinion 
that the charge of the court complain “<d of was erroneous as given, 
and if the elements of fraud, malice, gross neg 
existed in the case, whether death was lustantaneous or not, exem- 
plary damages might be recovered.” This ruling has been fol- 
lowed for 16 years, and we see no reason to disturb it. [tis sound 
and just. 

We have passed upon the question of removal to the Federal 
court in a case just disposed of with very similar facts—C., O. and 
S. W. R. it. (0. 7 [lendricks, adm ’r. 

The other matters assigned do not contain reversal error. 

Affirm-. 


rence Or Oppression 


TURNEY, Ch. J. 
211 Opinion. 


C.&0. &8. W. KR. KR. Co. & N. N. & M: V. KR. BR. Co. ) 
. > 


M. R. Henxpric Adm’r. } 


ROO yO ae RAB ET Hendricks 
on Dee. 12, 18587 

The first assignment of error is upon the refusal of the cireuit to 
transfer the cause to the U.S. cireuit court. 

The grounds of the petition are that petitioner at and before the 
commeneement of suit was and is now a citizen of Connecticut. and 
that Hendricks, adm., was and still is a citizen of Fecinenses, 


That the controversy is whol-y bet tween the petitioner, New- 
21la port News & Mississippt Valley Company, and | the plaintiff, 
citizens of different States; that the Chesapeake, Ohio and 


Southwestern R. R. Co. is neither a necessary or proper party to this 
sult. 
That plaintiff has joined said railroad Co. as a defendant simply 
for the PUPPose of endeavoring to Gefeat petitioner's risriat of removal. 
That the cause of plaintiff is a fraudulent, unjust, and illegal at- 
tempt to deprive said U.S. court of its lawful jurisdiction as well as 
a fraud on petitioner’s right, &e.; that in ISSS plaintiff com- 
212 menced his suit against the defendants for the same matters 
and things set forth and complained of; that after beginning 
suit plaintiff dismissed his said action against C. & O. and 8. W.R 
R. Co. and proceeded alone against petitioner. 
Thereafter, on one of the days of Marchferm, 1888, petitioner filed 
a petition for the removal of the cause to the circuit court of the 
United States. ‘The eircuit court of the State granted the prayer, 
Xe. 
Afterwards plaintiff dismissed that suit, having theretofore begun 
the present one against the two companies, joining the latter fraudu- 
lently and for the single parposs of divesting the Federal 


213 ~=— court of its Jurisdiction and depriving | re ner of its right, 


} 


&e., he having no claim wh shaves agalust C. & O. and S. W. 


—, 


lieadtecenen 


a 
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R. R. Co.; that by his dismissal of his former suit the plaintiff ad- 
mitted and confessed that he had no cause of action against the 
party, and that his sole cause of action was against the petitioner 
alone. 

The petition was answered with a definite denial of all fraud, of 
any admission or confession that the petitioner was alone liable, and 
insisting that both corporations were jointly and severally liable; 

that prayer of the petition was refused. It is here insisted 
214 “the sole question upon the pr tition for the State court to 

di termine was wheather Upou the face of the petition il good 
cause for removal was made. [ft so, then the removal was matter of 
right and of cause, subject, however, only to enquiry in the Fed- 
eral court as to the truth of the allegations of the petition.” 

To support this position reference is had to several cases from the 
U.S. Supre me Court. The latest utterance to which we our atten- 
tion has been called is in the case of L. & N.R.R. Co. vs Wangelin, 

132 U.S. Reports, in which Justice Gray says: “ It is equally 
215 wel! settled that in auiy Cis thi que stion wheather there isa 

separable controversy which will warrant a removal 1s to be 
determined by the condition of the record in the State court at the 
time of the filing of the petition lor re moval, independently of the 
allegations in the petition or ln the athdavit of the petitioner, un- 
less the petitions r both alle res and Proves that the defendants were 


_— 
, : 
. , 


, . ’ i ‘ . ] . . a¢ 
wrongtuily made joint defendants for the purpose of preventing a 
removal into the Federal court. While in the ease before us there 


: 1] ‘ r —s Ss =o — . . 
is ahh aliepauon of Iraud, which Is denied, thie re Was ho prool 
216 ollered to sustain it. ne CoOnaluon of Lie record itl the 


State court at the time of filing the petition Was not such as 
to warrant a removal. Tr bby the question by the face of the ree- 


ord the jurisdiction of the State court was exclusive. That condi- 
tion is sought to be changed by the unsworn petition of the defend- 


ant below, who was for a removal Upon extraneous alli yallonus with- 
out proof. 

In Stone vs. Carolina, 117 U.S. R., 482, Ch. Justice Waite Says: 
“ A State court is not bound to surrender its jurisdiction of a suiton 


il peuillon ior remmovai UllLIL a Cas has been nade which Otl 


21% its fuce shows that thi po LLuoner as a right to the transfer.” 
* “The mere filing of a petition for the removal of a 
suit which Is not removable does not work a transfer. To accom- 


plish this the suit must be one that can be removed, and the petition 

must show a right in the petitioner to demand the removal. This 

being made to appear on the re Ord and the necessary Security hav- 

Ing been given, the power of the State court In the case ends and 

that of the circuit court begins.” 

In this case no application was made to the Federal court, 

918 and of course that court could not settle the question. The 

Kederal question of removal Was presente d to the State court, 

| ler the removal it 

Was Its duty to ascertain and determine that “a case has been made 

which on its face shows that the petitioner has a right to the trans- 
fer” and “ was not bound to surrender its jurisdiction ” before. 


and betore Lhbat court couid be authorized to or 
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We are unable to agree with the counsel for the petitioner that 

the language of the Supreme Court in construing the statutes of re- 

moval meanes that a petition like the presant without more 

219 ousts the State court of its jurisdiction and transfers it to the 
lederal court. 

This may be so when the petition and bond are filed in the latter 
courtand the duty of investigation Impose dl upon it. Such isclearly, 
we think, the true meaning of the cases. The right to petition .at- 
taches to either court at the election of the petitioner, but when he 
has made his election he must submit to that election for all the 
purposes aud provisions of the statutes under which he is proceed- 

ing, and when either has passed upon the questions he Is 
220 — by the ruling except he may appeal from the final 

judgment of the State court when perhaps he cannot from 
that of F the f a7 deral court. 

When the Supreme Court says the petitioner must make a case for 
removal it means he must make it under the statute and to the sat- 
isfaction of the court to which he makes the application, and not 
that he can by piecemeal try the question in the two courts. If the 
contention is sound we will lave the anomaly of a cause removed 

from the State court and suspended until the Iederal court 
221 can pass pass upon the merits of the application, the parties 

i the meantime not knowing where the cause pends, and 
neither court knowing which has jurisdiction. 

Since this opinion was filed it has been suggested that under the 
act of Congress of 1587 the application for removal can be made 
only in the State court. If this were so it affords a stronger reason 
that that court must pass upon the suiliciency of the grounds laid 
for removal. 

A case must be made for removal and made to the court asking 

to remove under the rule insisted upon. Every case involving 
222 ~—s the jurisdictional amount could be removed or its trial re- 

tarded until after action of a Federal court. Uunder the 
rule in this State there Is nothing in the allegation that the dis- 
missal of the former suit as to one of the parties was an admission 
that there was no cause of action against that party as tasl feasers 
and jointly and severally liable. 

The second assignment is the verdiet and judgement for fifteen 
thousand dollars, — is exeessive. Deceased was postmaster and ex- 

press agent at Trimble, on the CO. & 8. W. R. R. He was 
223 struck by an engine and train of one car and a freight 
caboose running on the schedule of the regular passenger 
train which carried the mail and express matter. The engine and 
train which did the killing was running ahead of the passenger 
train at a speed of thirty to forty miles per hour. The postmaster 
and express agent, passengers, and all persons having business with 
trains had to cross the track in front of trains—a most dangerous 
& careless arrangement; one that must not be overlooked. 
There were standing cars, lumber, and other things 
224 calculated to obstruct the view. The train made no check 
of speed, and the deceased in attempting to cross was struck 


— . Fe 


ee . 
a 


‘ 
[ 
| 
| 
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by the engine, knocked 49 feet against a bank, & rebounded to the 
cross-ties ; he lived about 45 minutes. Several other persons barely 
escaped a similar fate. [t Was supposed to be the regular train and 
that it would slow to about 4 miles per hour. No notice had been 
given of its approach except the signal whistle. It should have 
slowed dow b or stopt at the te legraph othee for orders : that it was 

being run at a very high and dangerous speed with proper 
225 and continuous signals is conceded, and was running on the 
time of the regular passenger train, which always slowed 
down in approaching and SLOPE al said station, a village of about 
three hundred inhabitants. 

Deceased was a careful, prudent man and not careless about cross- 
ing tracks in frontof trains; was about 33 vears of age. 

The factsdo not make out a case for removal for excessive dam- 
ages. The conductof the engineer, wlio is shown to — a fast run- 
ner & had that day passed Dyersburg at the speed of sixty miles 

per hour, was careless in the extreme. The throwing of the 
226 body 46 feet,with a rebound,leaves no room to doubt the 
recklessness of the engineer an ibis utter disregard of human 


? 
‘ 
} 
I 


The several re | iests to charge wi ma le before any charge was 
given. None of them wert repeat | afterwards. Under the rule 
in this State 1t was not error to refus to give them Roller vs. Bach- 
mah, oO lL, Ll ive: Rtiallroad i's loster, | Pickle). Counsel shohnved 
first hear the charge and then make such requ si8 as in their opin- 

ion are right & proper in extension or modification. The 
| | ress of the case In proof 
and argument, and is usually prepared to deliver it at the 
conclusion of the argument It would be the im positi yn of great 
labor to requi » lay aside his own charge and study one or 
more prepared by counsel of the respective sides and remodel his 


to coniorm to many requests, Aas 1m tiils ~ such a practice would 
* + 
resuit 1n Much CONUSION and a mu ition of error as well as 


In this case a practice was adopted which we recommend 


, j +e ] ; 
220 lo Lie profession, and one we would be glad LO sce adopted 
by it. 
the bill of exe ptions aoes not set out the testimony of each 


witness on either side, but simply states that the proof for each 
tended to show certain facts [It Is well done, of Casy comprehen- 
sion, and presents what would otherwise have been a cumbersome 
record 1N a@ sinall compass and yel iully, perunentiy, and distinctly 
raises every question Ol law and fact 
On his motion for new trial the able counsel presented all 
229 ~=sihis grounds in writing, thereby giving to the court every op- 
portunity to detect any error he may have committed. On 
the trial here only these grounds were formerally and fully drawn 
out — make up the assignments Oi error. 

We see no reason at present Why cireull courts should not require 
counsel to point out in this way the grounds on which they base 
such motions and treat as waived such as are not thus designated. 
*) ny 
o—Lobl 


ee 
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There is no reasonable error in the charge as given, and the judge- 
ment is aflirmed. 
TURNEY, Ch. J. 
Filed May Ist, 1890. 
JOHN W. BUFORD, Clerk, 
By ROBERT LINDSEY, D. C. 


230 Know all men by these presents that we, The Kansas City, | 


Fort Scott and Memphis Railroad Company, a corporation 
created and existing by and under the laws of the States of Missouri, 
Kansas, and Arkansas, as principal, and George H. Nettleton and 
Sam. Tate, Jr., and C, N. Schutte, as sureties, are held and _ firmly 
bound unto kh. S. Daughtry, as administrator of the estate of John 
W. Daughtry, deceased, in the fulland just sum of eighteen thousand 
dollars (S15,000), to be paid tothe said RLS. Daughtry, as adminis- 
trator of the estate of John W. Daughtry, deceased, his certain at- 
torney, executors, administrators, or assigns; to which payment, well 
and truly to be made, we bind ourselves, our heirs, executors, and 

administrators, jointly and severally, by these presents. 


20 Sealed with our seals and dated this loth day ol May, in 
the vear of our Lord OC thousand elglht hundred and ninety. 


Whereas lately, at aterm of the supreme court of the State of Ten- 
nessee, in a suit depending in said court between R. 5S. Daughtry, as 
administrator of the estate of John W. Daughtry, deceased, and the 
said Kansas City, Fort Scottand Memphis Railroad Company, judg- 
ment was rendered against the said Kansas City, Fort Seott and 
Memphis Railroad Company, and the said Kansas City, Fort Scott 
and Memphis Railroad Company having obtained a writ of error to 
the supreme court of the State of Tennessee and filed a copy thereof 
in the clerk’s oflice of the said court to reverse the judgment ob- 

tained by the said Rh. S. Daughtry, as administrator, ete., In 
232 ~=e the aforesaid suit, and a citation direeted to the said R. 8. 

Daughtry, as administrator of the estate of John W. Daughtry, 
deceased, citing and admonishing him to be and appear at the Su- 
preme Court of the United States to be’ holden at Washington the 
second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
Kansas City, Fort Seott and Memphis Railroad Company shall 
prosecute this writ of error to eflect and answer all damages and 
costs if it fail to make its plea good, then the above obligation to 
be void; else to remain in full force and virtue. 

KANSAS CITY, FORT SCOTT AND MEMPHIS 
RALLROAD COMPANY, 
By GHORGE Th. NETTLETON, President. 
GEORGE H. NETTLETON, 
SAM. TATE, Jr. E 
C. W. SCHUTTE. [ 
Signed, sealed, and delivered in presence ol— 
CG. H. TRIMBLE. 
Approved by— P. TURNEY, : 
Chief Justice Supreme Court, Tennessee. 


May 15th, 1890. 
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233 [Endorsed :] Bond. Supersedeas bond. Filed May 15th, 
1890. John W. Buford, clerk. 
23 Unitep STATES OF AMERICA, 88: 
The President of the United States to the honorable judges of the 
supreme court of the State of Tennessee, Greeting: 

Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in ihe said supreme court of the 
State of Tennessee, before you or some of you, being the highest 
court of law orequity of thes uid State in which a decision eould be had 
in thesaid snit between R.S. Daughtry. as administrator of the estate 
of John W. Daughtry, decense d, and thie Kansas ( ‘ity, kort scott and 
Memphis Railroad Company, wherein was drawn in question the 
validity of a treaty or statute of or an authority exercised under the 
United States and the decision was against their validity, or 
wherein was drawn in question the validity of a statute of or an 
authority exercised under said State on the ground of their 
being re pugnant to the Constitution, treaties, or laws of the United 
States and the decision was in favor of such their validity, or 
wherein was drawn in question the construction of a clause of the 
Constitution or of a treaty or statute of or commission held under 
the United States and the decision was against the title right priv- 


~~ 


lege, or exemption specially set up or claimed under such clause of the 
said Constitution, treaty, statute, or commission, and manifest error 
hath happened, to the ore at dam wre OF Line sald Kansas f ty, Fort Scott 
and Memphis Railroad Company, as by this complaint appears, we, 
being willing that error, if any hath been, should be duly corrected 


and full and speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be therein [given, 
235 that then, under your seal, distinctly and openly, you send 
the reeord and procee . is aroresal . with all things CcOon- 


, 


cerbing the same, to the Supreme Court of the Un ted States 


' ' ‘ , . | - : 
together with this writ, so that you ive the same at Washington 
on the second Monda 


— ; } ° . ‘ " +} — . 7... " : 
\ In Cet AG, I hit CL. 1t) ei : Lperetye (‘ourt. in said 


city, to be then and there held, that, the reeord and proceedings 
being inspected, that the Supreme Court may cause further to be done 

: . ° | , + ol ‘ + Sen | ] °-* 
therein to correct that error what of right and according to the laws 


. 


} : Fonte ’ mm Py 
and customs oi the nited States should be done 


. ’ , t ; > 4% i 7 . 7 - 
Witness the Honorable Melville W. Fuller, Chief Justice of the said 
Supreme Court, and the seal of | irreuit court of the United States 
" ’ iy tr, ay yt + } A ; I on ’ ‘ \! 1’ ry et 9 ras f 
lor western district oi nnessee, Lhe 14th aay ol AlaYV, In toe vVear oO 
} , . , . . “ 
our Lord one thousand erghnt hundred and ninety. 
' r\" = 
[SEAL. ] JOHN B. CLOUGH, 
Ct, I: of thre fire uit (ou / »} hie Lnat d Slates ror 


thi haste rii Di ision of t} WV’ f rik District of Tennessee. 
Allowed by— 
P. TURNEY, 
Chie f Justice of thi, NS pre rye (Court of iz nnessee. 


May 15, 1890. | 
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STATE OF TENNESSEE: 


3 Jno. W. Buford, clerk of the supreme eourt of Tennessee for 
the western division thereof, hereby certify that the Kansas City, 
Fort Scott and Memphis Railroad Company lo leed thy foregoing 
writ of error, together with a copy thereof for the adverse party, In 
my office, at Jackson, Tennessee, on the 15th day of May, 150. 

Witness my hand and the seal of said court, allixed at Jackson, 
Tennessee, this July 30th, 1890. 

[Seal Supreme Court of Tennessee, Western Division, Ja n, Tenn.) 
JNO. W. BUFORD CPE. 


236 [Endorsed :] Writ. Kansas City, Ft. Scott & Memphis R. 
R. Co. vs. R.S. Daughtry, administrator, &ec. Writ of error 
to supreme court of ‘Tennessee. 


937 Tur STATE OF TENNESSEE: 


I, John W. Buford, clerk of the supreme court of the said State for 


the western division thereof. at Jackson. do certify that the fore- 
going pages contain a true, perfect, and comp te copy of the tran- 


script of the record from the circuit court of Shelby eounty filed 
in said supreme court, of the judgment rendered by said court 


thereon, of the assignments of error filed in said court with said 
transcript by plaintiff in error, and the opinion of said court filed in 
the cause pending therein, entitled The Kansas City, 
Memphis Railroad Company, plaintiff in error, ag: 
try, administrator of the estate of John W Daughtry. deceased, to- 
gether with the supersedeas bond, filed Mav 15th, 1890, and the 


Opinion of the said SU pr me court fils ithe eause ntitled The 
Chesapeake, Ohio & Southwestern Railroad Company ef al.. vs. M. 


» . sieve ] I os . ; LE . . | " ’ > i } , | , . 
R. Hendricks, adin’r, ete., referred to in the opinion filed in this 
‘ause, all as appears of record and now on file In my office. 


In testimony wi f | have here- 
) } ] 
‘ ’ ‘ _ ry ll! ic Ct 1h) ita 1] ii \ ‘ | le 
Seal Supreme Court of Ten- . , ne wet ebay 
a . . ° 7 t (*; 1 aa! cyl } ‘7 ° 
nessce, Western Division, aban ap enced fo | Pig: 
Jackson, Tenn Jackson, thisthe 50th day of July, 1500, 
AO ‘ . oe i . . ‘ , j . ' 7 + 
Mis | and of the Independence of the United 
States the lloth vear. 
INO. W. BUFORD, CT 


OVO "}" . T os > or . . 

988 He Unrrep Srates or AMERICA 

ae . aor ’ ine dental 9 as 

R. S. Daugchtry, administrator of Jno. W. Daughtry. dee’d. Greet- 

| S . ’ ’ * 

hereby cited and admonished to be and appear at a Su- 

preme Court of the United States, to be holden at Washington on 

’ 7 . 

the second Monday of October next. pursuant to a writ of error filed 

“ = ? +}, ' ¢ ] . ** ; .* ’ ; 7 ; ’ ’ 

in the clerk’s otlice of the supreme court of the Sta LCiliessec, 

wherein The Kansas City. Fort Seott and MIemphiis 
» te : + bias , : r.¢ Bie oe ‘ } , 

pany ls plaintifl Mi error aun | you are deiehndant in error. to SLOW 


rr ee } ' 
wil road Come 
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cause, If any there be, why the judgment rendered against the said 
plaintiff in error, as in the said writ of error mentioned, should not 
be corrected and why speedy justice should not be done to the 
parties In that behalf. ; 

Witness the Honorable Melville W. Fail r, Chief Justice of the 
Supreme Court of the United States, this 15 day of May, in the year 
of our Lerd one thousand eight hundred and ninety. 

P. TURNEY, 


( }, Y f ay, ofies Supreme f ourt. Ti nnessee., 


On this the fourteenth day of August, in the year of our Lord 
one thousand eight handred and ninety, personally appeared H., 
Crater before me, the subseribe To. oer makes oath that he delivered 
a true copy of the within citation to R.S. Daughtry, administrator 
of the estate of John W. Daughtry, deceased, on the 24th day of 
July, 1890. 


H. CRATER. 


Subscribed and sworn to before me at Memphis, Tennessee, this 
August l4th, 1890. 
7 fe. S. HAMMOND, 
U.S. District Judge, W. D. Tenn. 


239 | Endorsed :] Citation. I hereby acknowledge service of the 

within citation. May 26th, 1890. M. R. Patterson, counsel 
and attorney for RLS. Daughtry, administrator of the estate of Jno. 
W. Daughtry, deceased, in the circuit court of Shelby county and in 
the supreme court of Tennessee 


240 The Supreme Court of the United States, 


THe Kansas City, Fort Scorr & Memputs RattroapD ComPANy, ) 
Plaintiff in Error, 


i 
R. S. DAUGHTRY, as Administrator of the Estate of John W. | 
Daughtry, Deceased, Defendant in Error. } 


Afterwards, to wit, on the third Friday of October, eighteen hun- 
dred and ninety, at the October term for eighteen hundred and 
ninety of the Supreme Court of the United States, at the Capitol, in 
the city of Washington and District of Columbia, comes the said 
Kansas City, Fort Scott & Mem) Railroad Company, by Wallace 
Pratt, its attorney, and says that in the record and proceedings in 


‘7 ‘ . i . -_ - ar ‘ — . : i om , e 
the above-entitled matter there is tnanifest error, in this, to wit: 


That upon the filing of the petition and bond in the cireuit court 
of Shelby county on the 29th day of May, 18589, to remove the cause 
to the United States circuit court, as shown by the record, the State 


anesthe . : Sa gg ae rf be 4 eet ie 
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circuit court lost jurisdiction of the case; that its order entered June 
Ist, 1889, refusing the prayer of the petition was erroneous; that 
all subsequent proceedings in said court were and are void for want 
of jurisdiction, and that the supreme court of Tennessee committed 
error in affirming the judgment of the circuit court in that behalf. 


241 , A 
WALLACE PRATT, 
Attorney for Plaintiff in Error, Uth & Broadway St., 
Kansas City, Mo. 


242 [Endorsed :] Kansas City, Fort Scott & Memphis R. R. Co. 
vs. R.S. Daughtry, adm’r, &c. Assignment of errors. 


Endorsed on cover: Tennessee supreme court. No. 1561. The 
Kansas City, Fort Scott and Memphis Railroad Company, plaintiff 
in error, vs. R. 5S. Daughtry, administrator of Jolin W. Daughtry, de- 
ceased. Filed October 9, 1890. 
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Supreme Court of the United States. 
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IN ERROR FROM THE SUPREME COURT OF TENNESSEE. 


Brief for Plaintiff in Error on Motion of 
Defendant in Error to Dismiss 
or Affirm. 


WALLACE PRATT, 
Attorney for Plaintif 
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SIDNEY F. Woopy. PRINTER, 614 DELAWARE S17 
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IN ERROR FROM THE SUPREME COURT OF TENNESSEE. 


Brief for Plaintiff in Error on Motion of 
Defendant in Error to Dismiss 


or Affirm. 


STATEMENT OF THE CASE. 
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~ \ cis i ~! ‘ coal ] Tie ( rr e*t) 
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{ 11? et a { i] | Pheensere’, by | = 
DPeatperdity us see lDEbitiistt } tiv, extiite | rr 


. 3 Danuehtrv. Atow ased. ue inst the Kansas ( ity. 


f “OODEEP PEETEN ' 


oF 


iff i error here, sini the IK lisa ( ity, Memplis WV 
Birmingham Railroad Company. 

The suit was begun onthe both day of August, 
Iss. by the Issuance of a stimmons, returnable to 
the September term of the court. 

The declaration wis filed within the tirst three 
days of the bern. as required Ly lsu, lt charced 
thisat plaimtitt Intestate lisacl leosst lis life In) here 
runoover by a tram oof cars, and in summing up) the 
wrong done, concluded: ‘Phat his intestate was 
cut off in full possession of all his) powers, in the 
early prime of life, and in broad, open day, withont 


} 


the slightest \\ Arle’, yy thie srt wronetul comeuet 
of «defendants. un such imanner as. to make those 
Witnessing shudder and ery out with horror at. the 
ben k less sna bloody at eal, [a the damage of plevinit- 
IT thirty thousand dollars. > ete, 

Phe INstissts City. Metnyplits W Dirnilieliam 
Railroad Company tiled pleas to the merits at- the 


.« } 
opt dl SSS, 


srdme termi, Sse prteenna tos 

The Kansas City. Fort) Seott & Memplis 
Retlrond ( COOLED POTUTIA lileal ole pleas ane entered Phe? 
Hp prestraalice Whatever in the case until Mais Oth, 
Isst} when it filed in the Cirenit Court its petition 
siniel boned to remove the Case To thre United States 
Court for the proper district, 

This petition rllewed| thisal the plarueit Wits a 


citizen of Penis umee. Labial | (liloher Wis a COPPOPra- 


tion under the laws of Arkansas. Missouri and 


4+ 


*?) 
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Kotisns: that its co-defendant. the IK anisas City, 
Memphis & Birmingham Ratlroad Company, was a 
corporation under the laws of Tennessee, but that 
the latter was In ne With Interested in the suit. hiscl 
nothing Whatever to «lo with the acts resulting inh 
the death of Dauchtry, anil thasat if lisacl heen jomed 
as a nominal party defendant for the sole purpose 
of preventing a removal of the case to the United 
States Court. 

Qn the first dav of June following this peti 
thon Wats called to the attention of the court ino the 
presence of opposing counsel, who thereupon filed 
an affidavit. made by the plaintu® im these words: 


“This dav personally appeared before the un 
dersien a“, clerk of the errentt coor’ of ~rld COUT 
and State, RS. Daughtry, who, after beme duly 
sworn. states that leis the pelatntull in this cause: 
that he ais a eitizen of the State of Arkansas. and 
ins been a ertizen of said State for the last) ten 
Venrs: this all tan bie neficlari ~ In site <tnit are silse 


eitizens of the State of Arkansas and have been for 


a . , i te . ° , 
| lhe state Court, Upon thie nite of this atti 
davit. refused to surrender its jurtsdretion. and on 
the ~Spltle cteay - wa Wit. bau f Ist. Ral ti? entered (iti its 
. } ° . } >. 
minutes an order to that effeet. in the followne 
? 
Welels, 


This cay the «clefendant the Nansas ¢ ity. kort 
Scott W& Memphis Ratlroned ( COPEL POCETEA presented te 
the court Its petition and boned te remove this case 
to the Cirenit Court of the United States for the 
Western Division of the Western Distriet of Ten 


nessee, Which was filed herein on May 20th. Dssy, 


. ee . os 
anal hie’ COUTTS TRAN TEE CaN Cobstdered sila pretcitian, 


oe } . . {° ) 1} 
tovether With the abladavit of Rhos. Daughtry filed 
a8 th | , Iwxt) sacl Bacacatal eptecet - « , 
herein. inne Pst. | ahead beara argvuinent of Coul- 
— ne one , aie 
Si, IS Of the Opiliton sive hp vedi sitll petition chliel 
ae , » ¥ } . } : - } 1 ] 
atliduavit salad alerenadant is lbot entitieat to the orele 
of removal pravec! Ti its sade petition. ana ats appl 
. . } ! rT . . ae j Se . ' 
Ciibbowu Phe tinea Nome Is chebiedd? oobieb sme defendant 
is salle Wed one clan fa) Pole Me 5a the pperits: foo sal orf 


\. cont scott W \l, Mipelits 


Ratlroad Company, by its attorney, exeepts. and 
i ‘ ‘ . 


whieh the =rttel Iatisss ¢ 


—— 


| ] ; »¢ , —s ' ‘ i 7 ‘ , “| ee * 
asks thint Its eNeeptiols be boteadd of record. Wilel is 
i 
PCCOLRALTIGIV. Chodne 


Phie petitioner then filed pleas te the merits, 

“hid Puin Oth foplowie the trink of fhe case Wis 
' . r . rygyy - 4 

Commenced: tbebore a iin? Pda HeNT GAV. ATTe] thie 
; - = tilt |; : “ | 

e*\ ie clicte’ 14 2a LiF poisedyitil (iis tlitssce . i uevrallist Tile 


1 


Kansas City, Memphis & Birmingham road, and the 


-_ 


° ; . . " } _ 
jury returned a verdiet ol erelit thousand dollars 


? 


seninst the Fort Seott company. upon whiel oa 

iiedormne nal Vitis @hcered, A new Triad avis Dbeeh re 

Phsedl, that COMPpRUY Took Ab append in the nature of 

asowrit of error to the Supreme Court of Tennessee, 
;, ee 

Where, abbone ofther thin rs. if usstened Tor error t hye 

netron of the crreuit court i refusine to order thr 

: ] ; . | : : | . 

Cise Tenpoveal Tor Cibe | hited) States Court. 

It | ltl | hi : 

TC happened that When this case was arous doin 
a1 ‘ : ‘ {° ry” ‘ . ’ 
Site Stipe he Court of Pennesses the iederes lise 

ma » . ° ' ’ 
under consideration theense of €°.O. d& NOW 2. 
, , j } cas ' ; 
Leo Co. or Hendricks, whieh was verv mueh like 
t lebedlitiesny Questions as 


ic. the rielit of removal, They Werle loth decided 


[———— 4 4 


ee A 


thie sill dav, niet writte i Op TnLOMS wesc tiled 1 
each case. Tn this case the Chief Justice, Turney. 
Writihe thi OPTION, simply sald: 

We have passed upon the question of removal 


Ta) thi r aT bey | ceoutgy yd 7 +) ae he OT list itis mosed of. with 


Very sitntlal frets, f _ (/ cl cy, 7. Le. fe. ( ‘+s, ag 


As thirst CoperE lanl Wits ret rrec€ tar, If becomes a | 


* ’ . . . 
preenl cot thy a Pleod) Udi This Chose, shia is stich lisas 
| 
’ 


i thist CypeTi ben t hye cooled dlistimetls took the 


position that the State eirenit court had the right 
to examine and determine for itself whether the al 


! 


levations of fact contarmec mn the |" titlol Were trite, 


. ° ' . « 7 
satial fer Pecpurane thie pretil coppers’ Ppeol Goppaey to allewe, but 
’ ; . 
, 
ia) j phe Ads iv Nill, ‘i ; Tipeal thie i*timt? Wwuas codie 


whieh Wits Teerppers slole, 

‘To reverse ania Virciite tin judeoment rendered 
in the Supreme Court of Tennessee, affirming thi 
judgment of the Cirenit Court of Shelby County, 
the Kansas City. Fort Seott & Memphis Railroad 
Company sued out this writ of error, and has super 


—— i 
: t | ; ;i ’ ’ ’ ' : ‘ ; 
secled ait rpey! Priel 1} ‘i rive ecrs} Ty co] this 


} es] : 4 
by stated thisat thi bene] () rhe’ SULTIDTEOOTIS, TT deserph 


. ’ sl ¢* , _ oa 
ing the parties defendant. uses this lanvuave: 


Von sale hi re Ih comlnnaded feo STITDITEOTS the 
I lists ( Ity, ort ecott & Memphis Railroad Com- 
preari anil thie Kansns ia% VI hiphiis W Birmingham 


Railroad ( OM any, both of \ lhieh mre rallrosne (aonii- 
panies conducting business mn Shelby county, Ten- 
lessee, with oftices sini HOreNCLOS 1 srt Count hid 
State, if to be found om vour COUNTY, ete, 


The return on the summons was as follows: 

“Executed on the Kansas Citv. Fort Seott & 
Memphis Railroned (Com pocuniy I) reading the con- 
tents of this writ to J. TE Sullivan. Supt. of said 
ratlrosel E Abi he heine the licthest ofheer ic. le found 
inomy county, 

“And executed on the Kansas City, Birming: 
THe Memphis Ratlrond Clon port Ih) rendine 
the contents of this writ to J. TL Sullivan, Supt. 
he heme the highest officer of satd Co. to be found 
I my COUNEY, 

“This 23rd day of August, ISSs, 

| “WD. Cannon, SAA. 
iy K. &. Coner, aR dig 


The tirst count of the declaration commences: 


*Plartuf. iis ndministrator of Ihe. \\ ; Dsrtrerhy 
try, sues the defendants, who are corporate persons, 
doine business as such i Pennessee (under lreense 
amd by consent of the State). for the suum of S30 000, 
and demands a jury ete, 

There Is nothine t Ime 1 the declarati mor rec 
ord as made. down to the tiling of the petition. i 


a 


] A 7 P } ‘ 
s9At WRN ‘eSCTLD DY he«defemedanuts, 


LT. 
The only error asstgned by the plamtiff in er 
rel Is that all proceedines in the State court afte 
the filing of its petition and bond for removal to 


the United States court were void for want of juris 


+ 


+ 


‘ 
diction. And the contention is that the judgment 
Which has been entered against it and affirmed in 


the Supreme Court of Pennessee mnust be vacated. 


| | . 


The defendant in error bras appeared and moved 
too clismiss the writ of error for want of jurisdiction, 
fe Which Is riddled it Motion cf afhirm the judgment 


Lp eon the round thisit if Is nianifest threat the \\ rit of 


error Was taken for delay only, or that the question 


on Which the jurisdietion depends is) so frivolous 


ee } . P " .* ¥ 
Phe ond questions to by considered are those 


Defensa Lerror rests lis motion to dismiss 

; . A > ‘ ° 

prom Winat he states as four grounds. The first is 
ror Waht of puriselietion: secohad. tecatss He proal 


7 


=Tfrite: count Ta? sTistsilldl the alleva- 


Wiis onthe eed Pd) rile? 
. } al . . . . 
Thos THAT a domestic COPpOrathon Wiis porn nienad ais il 
Ton party defendant for the sole purpose of 
.° cae i os ‘, t: third. 1 
pre verreriior at removal to The readerati court: thired. toe 
cause the affidavit of the Daina filed in the State 
court traversing the allegations of the petition for 
: | ‘ «| + | t + | , 1’ Hi<ite ir ,’ : tt} ; 
PegrmOVaAdl SPPOW CC Ciba iif (pill li (Miverse CILIZeD 


ship did net exist: and fourth, because the petition 


Wits tiled Tow late, 


We understand that this court will only dis. 
miss aowrit of error for want of jurisdiction, either 
Of the persons of the parties, or of the subject matter 
of the controversy, 

No Cyne stion Is made as to the re ULALIEA of the 
writ and its service. Does the record then presetit 
a federal question decided by the State courts of 
Tennessee adversely to plainti® in-error? [Tt does 
distinetl, show tliat stich i quiestion Wits p Perse ited 
viel deeded, ic. Wit: \\ hethes ci) ISSle of fact os 
to the truth of the allegations of a petition for re 
moval (rill bye mince it) the Staite Court, nie le chided 
by it. ‘Phe Tennessee Crreuit and Supreme Courts 
have decerded that it can. lt is clear that this is a 
fecleral question, 

The On reply of defendant in error to this 
is that the petition was not filed within the time 
required Ivy the act of Congress. 

Neither the Circuit Court nor the Supreme 
Court of Tennessee has rendered any such decision: 
and this must not be forgotten in considering CLT 
aspect of this case. 

But if it. had rendered such a decision, would 
it not, in deciding the potut. have determined a 
federal question / 

Whether the petition was filed in’ time = is 
purely a question of law which must be deter 
mined by looking to the “act of Conwress, to the 


statute ana erenernal law of Tennessee, anid cf the 


record made in the case down to the time when 
the petition was filed. There is in’ this very case 
a controversy as to what that portion of the re- 
moval act relating to the time of filing the pret 
tion means. The brief of opposing counsel is de 
voted almost) wholly to a discussion of the point: 
and it cannot be determined without construing 
the act. The State court had the right to decide 
thie question of law for itself, uit the decision 
rightor wrong would be subject to review here 
on writ of error if it was against a right claimed. 
Therefore we think it plain that the question of 
Whether the petition was filed) in time also im 
volves a federal question, 

In elt possible aspect, then. on questions 
Which either were or iight have been deended, 
the case is plaintly within the jurisdiction of this 
court as to subject matter: and the motion to dis 


riiss mitist be dered. 


The motion to affirm the judement must be 
denied for want of color for the motion to dismiss 

We have seen that a federal question was dis 
tinetly raised and decided) by the State courts. 
The regularity of the proceedings by which the 
ease Was brought to this court is inno way at 
tacked. This leaves no room te question the 
jurisdiction. especially as the only other question 


i 


Which 


not) contained also a federal question, as we have 


shown. 


meieht have 


byererny decided (though it 


14) 


We can see no color for the motion to dismiss. 
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“The first assignment of error is upon ther 


; . ' ° : 
Piossal «of rive areotrry fed TPsiliste Tiie esse to thre | hited 


The cirenit court of the State granted the praver, ete 
Afterwards plaimtiff dismissed thst 
having theretofore Pererrany the present Crtye’ aonipst 
the two companies, joming the latter frandulently 
and for the single purpose of divesting the federal 


~tit. 


i2 


court of its jurisdiction. and depriving -petitioner 
of its right. ete.. he havine no claim whatever 
aevainst the C1. O. & S. WL. OR. RR. Cor: that by his 
dismissal of his former suit the plamtifl admitted 
and confessed that he had no catse of action 
against the party and that his sole catise of action 
Was against petitioner alone. 

“The petition was answered with a definite 
denial of all fraud. of any admission or confession 
that the petitioner was alone liable. and tuisisting 
that both corporations were jointly and severally 
liable. That praver of the petition was refused. 
It is here insisted, “Phe sole question upon the 
petition for the State court to determine was 
Whether upon the face of the petition a good catse 
for removal was made. Tf so. then the removal 
Was a matter of rielit and of course, stibyject, low: 
ever, only to inquiry in the federal court as to the 
truth of the allegations of the petition. 

To SUp port this position reference is had to 
several cases from the United States Siupreme 


Court. The latest utterance to which our atten. 
tion has been called is in the ease of A. dN. Le 
note. +. 8 inelin, i322 7). &. Reports, HY, an 
Which Justice Gray saves: cit is equally well 


settled that ino anv case the question whether 
there is a separable controversy which — will 
Warrant a removal is) to be determined = by 
the condition of the reeord in the State 
court at the time of the -filine of the petition 
for removal, Independently of the allewations it 
{hist petition or in the affidavit of the petitioner, 
Unless the petitioner both alleges and proves that 
the defendants were wrongfully made joint de- 
fendants for the purpose of preventing a removal 
Into the federal court.’ 

Wulile in the case before us there is an alle- 
vation of fraud which is denied. there was no 


o> 


pore of offered to sustain it. The condition of the 
record in the State court at the time of filing the 
petition Was not such as toe warrant a removal. 
Trving the question by the face of the record, the 
jurisdiction of the State court was exclusive. That 
condition is sought to be changed by the unsworn 
petition of the defendant below, who asked for a 
removal upon extraneous allegations without 


rc ve yf. 


‘in Stone v. Carolia, 117.0. & KR. 482. 
Chief Justice Warre saves: cA State court is not 
bom to surrender its jurisdiction of a suit on a 
petition for removal until a case has been made 
which (ot its hace shows that the petitioner ligis cl 
richt to the transfer. us * ‘The mere 
filing of a petition for the removal of a suit whieh 
is not removable does not work a transfer. To 
accomplish this. the suit must be one that may be 
removed rnd the je tition mist show il rivhit in the 
petitioner to demand the removal. This bemeg 
nade toappear on the record, and the necessary 
security having been given. the power of the State 
court in the case ends and that of the eirenit 


(*¢ stan bein. 
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federal eourt. and of course that court could not 
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not leone to surrender its risciiction before. 
° a : ’ 2 
Wi silt LiTichbole cP a | f \ I] the cforl]) tise] for 


the pretithober that tiie maneuave of] the stip retie 
court i coustrumnge the statutes of removal means 


that on petition like the present without more ousts 


it ) Wivest} 
cation Tnposed tpon it. Such is ¢ early, we think. 
thie Tre menhine of the (TESS, The rierlit ce } t | 
tion attaches to either court at the eleetion of the 
petitioner, but when he has made lis election he 
liitist sudo ter throat election for all the PUPpoOses 
sunicl provisions of the statutes under whielb le i 
proceeding, and when either has passed upon the 
questions he is bound by the rating. except tre mia 
appeal from the final judgment of the St 
When perhaps lhe entitiot from thisit of thre feelers] 
COUNT. 
“When the supreme court saves the petithomer 
must make a ease for removal. it means le must 
mike i tnder the statute and to the sutisfaetion orf 


the court ta) which lhe nistkes thie pp lbeation, sihicl 
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nor that he can by preeement try the questlon in thre 
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the prool, the State court enn proceed) mo further. 
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. : | i , | | Ys 
iis the nat arising ob the Trace of The recora, ater 
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The presentatbon of the petition Tor removal, \1 
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difference of opinion in the State courts, and te 
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the facet really was We there affirmed what did 
heen satd im Nfowe v. Nowth Caroling, and deetded 
t basal if Was error oun thre struts COUT To proceed 
Prort la 1’ with tthe SU after thr metitian ror removal 
was filed. because the cmreuit court alone liad juris 
diction to try the question of fact whieh was) in- 
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—= i a —— ——— - 


— pe | — | " 


’ 


entire harmony with all that had been previously 
decide l. theowwe rnot with all that bad been ssilcl 1 
the Op Tn Lots T smc plaie ot this ‘ist's, Te cotit’ Thine if 
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“The theorv on whieh it rests is. that the ree 


ord closes, so farias the question of removal is con 


cerned. Wiile'll the petition al re rheavsnl Is tiled alia 
the necessarv securitv. furnished. presents then 
Te the State court n peeay ep tae <thon of law, ania thisat 
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of the reeord, whieh imeludes the petition canned thie 


pleadings and proceedings down to that time, that 
the petitioner is entitled to a removal of the surt, 
That cyte <thon thie State court lists i rierlit fa cleetele 
for itself, and af it errs in) keeping the case and the 


hichest court of the State affirms its decision. thus 


eourt has jurisdiction toe correct the error, consides 
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eCHter a Capy ol the reeore that court. as i 
un the fling of his petition, in the elveuit’court and 
have it doeketed there. Tf the cirenit court errs in 
taking murischietion., the other side omiay bring the 


decision here for review, after. tinal juclement on 


decree, f the valne of th sitter it dispute is suf 
tieren?t 1} sebppertanid, lisilroad f Cree pret neyf &, Avonts. 
}r4 eos Pye those ease, the same writ as in 
the writ of error to the State court, the question 
Will be detided on the faee of the part of the re 
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ord-of the State court: which ends with the petition 
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e were again approved 
The Tennessee Stupreme Court seems to have 


STLpOp) a threat ride’ G25 mee cy] / shied | _¥ 
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a me i | 32 U. S. 599 makes 


? . ; ie . 
~one ehoanee im the rule. and ait atuotes. as sis 


taining this idea. a portion of the opinion of this 


‘Ttis equally well settled that in any case 
the question Whether there is a separable contro 
versy Which will warrant a removal is to be deter 
mined by the condition of the record in the State 
filing of the petition hor 
removal independently of the allegations of the 
iL tition or inthe affidavit of the petitioner, tins 
less) the }) titioner both allewes and proves this 


the defendants were wrongfully made joint de 


ose of preventing a removal 


the allegations of lis petition The federal court 
heel are rene | tine aise re'] repreted send t | 
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vis dn this court on a writ of error to correct that 
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Whether he will file his petition and bond in the 
federal court or the State court. it is suflieient to 
sav that by the third section of the act of ISa5., 
revulating the removal of causes, it is provided 
that the party entitled to remove “may make and 
file a petition im such suit ca seh State court” 
and this langwuave is repeated in the act of TSS% 
on the same subject. 

We think it selfevident that) the decision of 
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Mareh 29th, PSST. the 
another net. reading ot follows: 


“An Act to Subject Foreign Corporations to Suit 
in this State. 

“SrerioN 1. Be it enacted by the General 
Assembly of the State of Tennessee, that amy COPpO- 
ration elalmine eNIStenece THE I’ thie laws of cUlh 
other State, or of any country foreren te the L nited 
States, found doing business in this State. shall be 
subject ta Suit here, to the same extent tliat COPpo- 
rations of this State are, by the laws thereof, liable 
ic he sted so faras relates to cUti\ trilisnction lisacl 
tn Whole or In part within this State, or any Crtlise 
of Hetlon AYISTHY here, borat daeot otherwise, 
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I is ppehiddest this thie rest urrdy does lidol show 


thasat al ryice Wills secomipl ished Hider Section >So 1. 

because Sullivan was neither porestadent, cashier, 
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In discussing this question it is well to remember at 
the beginning thatthe State courts of Tennessee have 
notthemselves presumed the existence of these facts. 
Nor have they decided by implication, or otherwise, that 


the petition was filed too late. 


They have planted their 


action squarely upon the ground thatthe circuit court had 
the right to require proof of the truth of the allegation of 


the petition. 
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his wife. neccording to the return of the sheriff. dy Ah 
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hole. she bere ae White Wotan of over fourteen ‘, 


vears of nee.) The return did) net state that the 


defendant could not be found. nor was anv reason 
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follows: ) | In “il | other Clises To the le ab 
fondant, or (Pf wot to he fond, to some white person 
of the famitiv above the age of fourteen vears. al 
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“But this presumption ean only arise with re 
spect to jurisdietionsal frets Concerning which the 
record Is silent. [| eibibiel bye iiduloed When the 
et lence respecting the facts I~ stated, or averments 
respecting them are made, If the record is) silent 
With respeet to any fact which must have been es- 
tablished before the court could have rightly acted, 
it will be presumed that such fact was properly 
brought to its knowledge: but if the record give the 
the \ Hienee coy nike the averment with respect ic. 
i jurisdictional Paet. if will ne taken to speak the 
truth and the whole truth in that regard: and = ne 
presumption Will be allowed that other and differ- 
Chil evidenee Wiis produced, or tlisut the fact Woes 
otherwise thisan iis averred. | 

And the court hela thisat the judgement Wiis vod, 

Three of the judges dissented. But the whole 
benel agreed that the return of the sheriff did not 
state all the facts Heceessary to Make the juicdorment 
vroorl, The dissenting judges lela threat thi recital 
in the record that defendant liad been duly served 
oueht to prevall, 

A full discussion of the principles eoverning 
the admission of presumptions in support of jude: 
ments rendered Iy\ courts of general jurisdiction 
isto be found in Ga/pin ce. Page, iS Wall. 850. 
The syllabus states the points decided there as 
follows: 


The prestumptions which the law implies in 
Support of the judgments of Superior courts of 
veneral jurisdiction only arise with respect to 
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jurisdictional facts concerning which the record 
In Silent. When thr record states the evidence 
or makes an averment with reference to a jurisdic: 
tional fact. it will not be presumed that there was 
other or different evidence respecting the facet. or 
that the facet was otherwise than as averred. 

“The presumptions indulged in support of 
the judgments of Superior courts of veneral juris 
diction are also limited to jurisdietion over per 
sons Within their territorial limits, and over pro- 
ceedings Which are in accordanee with the course 
of the common law. 

“When by legislation of a State constructive 
service of process by publication is siubstituted im 
place of personal service. and the court upon sueh 
constructive service is authorized to proceed 
against the person of an absent party, not a citi 
znofa State nor found within it. the statutory 
provisions nitist be strictly pirsted. 


Bearing tno mind that no proceedings to sub- 
ject a corporation fosiuit) ina foreign jurisdiction 
are according to the MOPS of the common law. 
butare purely statutory, the application of the 
case Is apparent, 

In clay vo. Watertomn, D300. S. 316. it was 


said: oc *Phe cases are numerous whieh decide 
that where a particular method of serving process 
ix pointed out by the statute. that method must 
bye followed, and the rile Is espechally exacting inh 
referenee to corporations. And numerous au 


thorities for the propositions are cited in the 


Op inom, 
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See also the instructive case of obaeriean Lre// 


Telephone Co. ads. United States, 29th Federal 
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Reporter, p. 17, where Judge Jxckson rey iews the 


authorities. 
We have been gal 


in Which this court has prestuned anything in 


le to find but two instances 


— 


favor of a return. 

Cre Is the ease of Leadli aid v. Drow i 22 
Wall. bf, Where thie revurh ()] thie hiarstical 
showed service on J. S.. creputed to be one of 
the directors” of the defendant company. The 
record showed that ata time about two years pre- 
viously J. S. was a director. The court said that 
the facet, beine shown to have once existed, would 
bye presiimied to continue till the COHTLALY ap 
peared.  ‘Phis was according to an elementary 
rule of evidence. But the point did) not arise in 
the case, because the court below had opened the 
judement on condition that the defendant ap 
peared. Which it did. and the case was) tried on 
the merits. 

The other instanee is in A wormles v, (faslight 
(Co. TY Wall. 58.) There it) was objected toa re 
turn of asherifl that it did not recite that le lad 
served it in tis own county. It was held that it 
would be prestumed that he had not served it else- 
where This was the COMMNOM sense of the alse, 
for sheriffs are not in the habit of voing out of 
their counties te serve their writs. 
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latter case the return read: ‘Served by deliver: 
inga copy thereof, with endorsements thereon, 
duly certified, to Mr. Fish. agent of the within 
railroad company.” The return was held) insuffi- 
cient to support a judgment. 

Ih) Mid ‘ouk yy Vad VAMEY, ( Wisconsin , Ba 
N. W. Reporter, S22. a statute provided for con- 
structive service “by leaving a copy thereof at de- 
fendant’s usual place of abode. in the presence of 
some one of the family of suitable awe and discre- 
tion, Who shall be informed of the contents there- 
of.” The return stated) that sueh copy was left 
With a person of suitable age and discretion, to 
whom the contents were explained. But it omitted 
to state that it was at defendants usual place of 
abode. Phe service was held void. 

Nivitt ,, Meyers, 37) Oked, Reporter, 3a. IN a 
strong case. The statutes of Oregon provide that 
if a defendant cannot be found. service may be 
made by delivering a copy of the summons. to 
‘some person of the family, at the dwelling-house 
or usual place of abode of the defendant.” In a 
suit to enforce the lien of a mortgage. the return 
showed that defendant could not be found. and 
that a copy of the summons was delivered to a 
member of the family at his usual place of abode 
in this | Linn | county.” There was a judgment 
by default. The judgment was held void, because 
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number of defendants. The return was silent as 
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was, under the facts of that > ense. sufficient toe eon 
tracdiet the reeital in the deeree, and the court 
refused to Prestime that those as to whom the return 
was silent resided in another county, and had been 
duly served. 

The prinetple that courts will not indulge pre 
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Jones, 2 Yerger, 484. Soe Opinion of Judee 
Wiirk, pp. 491, 422. 
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Enough has been said to show that the record 
In this ease would not have supported a judgement 
by default. [tis therefore certain that the de- 
fendant at the time of the filing of the petition 
Was not before the court so as to be required by 
the law of the State to plese or answer To the 
declaration. and the petition Was dn time. 

The third and last point is. that, even con 


been sufficient to stus- 


os 
—— 
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cedine the a ae ae ee Te 

taina judgement by default. still the petition was 

filed in time: becnuse under the State laws and 
} 


rules of the court its time to plead had not ex 


pired. The statutes and practice of “Tennessee 


are peculiar Kor a full understanding of the 


repSOMPEEe lipo MV hieh this contention is based we 


refer to Lockhart o. M cc Littl Rock Rail 
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both 


dened. 


be 
argument, or that the appeal is taken for delay 
only. The plaintiff in error is entitled to have 


this judement vacated. 


Respectfully submitted. 
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IN THE SUPREME COURT OF THE UNTTED STATES 


THE KANSAS CITY. FORT SCOTT & MEMPHIS 
RAILROAD COMPANY. 


PLAINTIFEF IN ERI 


s & DAUGHTRY. 


. ' ; TN ' zz ; 


MOTION TO DISMISS AND AFFIRM, AND BRIEF 


FOR DEFENDANT IN’ ERROR, 


aottlinsnniioned ite ee 


ee ei 


IN THE SUPREME COURT OF THE UNITED STATES. 


THE KANSAS CITY, FORT SCOTT & MEMPHIS 
RAILROAD COMPANY, 


PLAINTIFF IN FERROR, 
Vs 
R Ss. DAUGHTRY, 


ADMINISTRATOR OF THE ESTATE OF JOHN W. DAUGHTRY, DECEASED. 


GROUNDS OF MOTION TO DISMISS. 


Ist. For want of jurisdiction. 

2d. Because no proof was offered to sustain the allegation 
of fraud in the petition for removal. 

The petition alleges that the Domestic Corporation was made 
a party defendant with the fraudulent intention of depriving 
the petitioner of the right of removal. No attempt was made 
to sustain this allegation by proof. 

3d. Because the record as it stood when the State Court 
passed on the question of removal showed that the plaintiff and 
petitioning defendant were both residents of the same state. 

4th. Because the petition for removal was filed too late 
under the Judiciary Act of 1887. The writ was returnable to 
the September term of the court. Plaintiff filed his declara- 
tion within the first three days of the term as required by the 
state law. 

Defendant, under the state law, had the next two days with- 


in which to file its plea, It failed in this, and four terms of 


@@ 


the court elapsed before the petition for reraoval was filed, 
during all of which time defendant was in default, and the 


plaintiff entitled to judgment by default whenever demanded. 


GROUND OF MOTION TO AFFIRM. 


Because the writ of error can have no effect but delay, inas- 
much as it fully appears that the action of the State Court in 
refusing to allow the removal was proper. 

{For ready and convenient reference those portions of the 
record relating to the above motions have been printed and are 


submitted herewith. | 
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IN THE SUPREME COURT OF THE UNITED STATES. 


THE KANSAS CITY, FORT SCOTT & MEMPHIS 
RAILROAD COMPANY, 


PLAINTIFF IN ERROR, 


VS, 
R. S. DAUGHTRY, 
ADMINISTRATOR OF JOHN W. DAUGHTRY, DECEASED, 


DEFENDANT IN ERROR 


BRIEF FOR DEPENDANT IN FLERROR. 


ON MOTION TO DISMISS ANT APFIR™M. 


STATEMENT OF CASE, 

This suit was brought in the Circuit Court of Shelby County 
Tennessee, by R. 8S. Daughtry, Administrator of John W. 
Daughtry, deceased, against the Kansas City, Fort Scott & 
Memphis Railroad Company, and the Kansas City, Memphis 
& Birmingham Railroad Company, jointly, for the negligent 
and wrongful killing of his intestate. 

The record shows that the writ was issued on the 16th day 
of August, 1888, and service regularly obtained on the Super- 
intendent of the defendant companies on the 23d day of August, 
1588, and that the declaration was filed on the 17th day of 
September, 188%, in strict accordance with the Tennessee prac- 


tice, as regulated by statute. 


One of the defendants, the Kansas City, Memphis & Bir- 


mingham Railroad Company, a domestic corporation, filed its 


(4) 


plea on the 25th day of September, 1888, while the other de- 
fendant, which is a foreign corporation, doing business in Ten- 


nessee, failed to plead at the time fixed by law, but filed a peti- 


tion for removal on the 29th day of May, 1889, after four terms. 


of the court had elapsed. 

The petition, which was unsworn to, alleged that the domes- 
tic corporation was joined as a party defendant for the purpose 
of defeating the jurisdiction of the Federal Court ; that this 
constituted a fraud; that the controversy was separable, the 
petitioner alone being responsible for the wrongs complained 
of; and that the administrator—plaintiff in the suit—was a 
resident of Tennessee, while the petitioner was a resident of 
the states of Arkansas and Missouri. 

To this petition the administrator interposed his own affida- 
vit, that he and all the beneficiaries were citizens of the State 
of Arkansas, and had been for ten years prior to the institu- 
tion of the suit. 

The trial judge denied the petition for removal, and ordered 
the defendant to plead. 

After trial and judgment in the Circuit Court, the case was 
appealed to the Supreme Court of the State, where it was af- 
firmed, and is reported in 4 Pickle (88 Tenn.), 721. 

A writ of error was then sued out to the Supreme Court of 
the United States, for alleged error in the refusal of the peti- 
tion for removal, and now stands on motion of defendant in 


error to dismiss and affirm. 


BRIEF ON MOTION TO DISMISS AND AFFIRM. 


The case of the Chesapeake, Ohio & Southwestern Railroad 
Company vs. Hendricks, reported in 4th Pickle (88 Tenn.), 


710, involved facts similar to the present case and was referred 


ora 


-~-or-aj> 


to in the opinion of the Daughtry case as decisive of the ques- 
tion of removal. | 

In that case, as in this, a domestic and foreign corporation 
were jointly sued, and the allegations of a separable contro- 
versy, fraud and diverse citizenship, were made by the _peti- 
tion in the Hendricks case, just as they are made in this, 

Judge Turney, in delivering the opinion of the court, held 
that an allegation of fraud without proof to sustain it will not 
oust the State Court of its jurisdiction, and that “trying the 
question by the face of the record, the jurisdiction of the State 
Conrt was exclusive.” 

In support of this view, the language of Justice Gray in 132 
U.S., page 601, and of Chief Justice Waite in 117 U.3S., page 
172, is cited as conclusive of the question. 

In the case now before the court, it is pertectly evident that 
the defendant in seeking a removal was playing fast and loose 
with the question of jurisdiction. Here was the only real or 
apparent fraud. Without merit in fact, containing an allega- 
tion of diverse citizenship, which was notoriously untrue, and 
upon which no proof was offered, though it was denied under 
oath by.the administrator both in his affidavit and on the wit- 
ness stand, the petition was intended merely to delay and em- 
barrass the prosecution of the suit, for, if the removal had been 
effected, it would necessarily have been remanded to the State 
Court for trial, as that court alone had jurisdiction of the mat- 
ters in controversy. The fact that a dismissal was afterward 
entered as to one defendant is no admission that there was no 
cause of action against it, as “ Tort feasors are jointly and sev- 
erally liable.” 

Hendricks vs. R. R. Co., 4 Pickle (88 Tenn.), 710. 

The state of the record at the time the petition was filed 


discloses another distinct ground why the State Court was right 


(6) 


in refusing to remove the case to the Federal Court, under the 
third section of the judiciary act of March 5, 1887, which is 
as follows: ‘“‘ Whenever any party entitled to remove any suit 
mentioned in the next preceding section. _ = = 

may desire to remove such suit from a State Court to the Cir- 
cuit Court of the United States, may make and file a petition 
in such suit in such State Court at the time or at any time be- 
fore the defendant is required by the laws of the State or the 
rule of the court in which such suit is brought to answer or 


plead to the declaration or complaint of the plaintiff.” 


Sections 5,010, 5,011, 5,012 and 5,013 of the Milliken & 
Vertrees’ Code, relating to the practice in the Circuit Courts of 


the State of Tennessee, are as follows: 


“5,010. The declaration of the plaintiff shall be filed within 
the first three days of the term to which the writ is returnable 
otherwise the suit may, upon motion of the defendant, be dis- 


missed at plaintiff's cost. 


“5,011. The defendant shall appear and demur or plead 
within the first two days after the time allotted for filing the 
declaration, otherwise the plaintiff may have judgment by de- 
fault. 


“5,012. The plaintiff and defendant shall, within the first 
two days after each subsequent step taken by the other in 
making up an issue, demur or plead thereto, on penalty of 
having the suit dismissed, or judgment taken by default, ac- 


cording as the failure is by plaintiff or defendant. 


“5,013. The court may, however, enlarge the time for 
pleading, upon application of either party, in proper cases, or 
excuse the failure to plead within the time prescribed, upon 


good cause shown.”’ 


Section 5,011, above referred to, fixes the time for pleading 
by the defendant, and gives the right to judgment by default 
if the plea is not filed within the time prescribed. 

Under an act passed by the Legislature in 1883, the number 
of terms of the Circuit Court of Tennessee are increased to five. 
This act is as follows: 

“Section 1. Be it enacted by the General Assembly of the 
State of Tennessee, That the act of 1869-70, Chapter 28, Sec- 
tion 9, and all other laws providing for the holding of terms of 
the Cireuit Court of Shelby County are hereby amended, as 
provided in the second section of this act. 

Sec. 2. That hereafter there shall be held five regular 
terms of the Circuit Court of Shelby County, commencing on 
the third Mondays in January, March, May, September and 
November of each year.” 

This act is embodied in Milliken & Vertrees’ Code of Ten- 
nessee, Article 5. page 49. 

An inspection of the record discloses that the suit .was 
brought to the September term. Under the law a plea was 
then due within the first two days after filing the declaration, 
but the defendant did not plead until four terms of the court 
had elapsed, during all of which time it was in default, and 
the plaintiff thereby entitled to a judgment. 

It would seem superfluous to argue that the petition for re- 
moval after four terms of the court had elapsed came too late, 
taking the language of the Judiciary Act, with its evident pur- 
port, and applying it to the practice in Tennessee as fixed by 
the Code. 

The case of Lockhart vs. Memphis & Little Rock Railroad 
Company in 38 Federal Reporter, 274, is probably the authority 
relied on by counsel for plaiutiff in error in support of the op- 


posite view. That case differs from this in many essential 


(8) 


particulars, the chief of which is that the defendant seeking a 
removal was not before the court, not having been served with 
process. But if the decision in that case proceeds vpon the 
ground that as a defendant may plead after the time has’ 
elapsed without leave of the court or consent of counsel, where 
the plaintiff has not taken judgment by default, and that there- 
fore the time of removal lasts as long as the time for pleading, 
then, under the Act of Congress, the conclusion is unwarranted 
and cannot be sustained. The time for pleading in the State of 
Tennessee is fixed by statute. If within the time so fixed 
the defendant does not plead, the plaintiff is entitled 
to judgment by default. But it is absurd to argue that 
because he does not take advantage of this right he thereby ex- 
tends the time for removal. The right to plead, and the time 
required for pleading are not convertible, and the error into 
which Judge Hammond seems to have fallen is in confusing 
the one with the other. Such a construction would substitute 
the conduct of parties for the positive terms of the statute. 
Not only would it destroy the manifest intention of the act, 
and result in vexatious delays and frequent frauds upon the 
rights of parties, but the definite and certain limits of the Act 
of Congress fixing the time for removal would be defeated by 
the indulgence of counsel, or unwillingness to take judgment 


by default. 


So far as our examination has extended, the above decision 
stands alone in its construction of the Federal Statute. In the 
ease of Kaitel vs. Wylie, 38 Fed. Rep., 865, Judge Blodgett, 
in strong language, takes the opposite view of the effect of the 
statute. In that case, the defendant Wylie appeared and moved 
to quash the summons, which motion was overruled, and in- 
stead of pleading at once as he should have done, he filed a 


petition for removal. Judge Blodgett says: ‘* The statute not 
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only seems to be imperative by its letter that the application to 
remove must be made when the plea is due, but such from the 
course of legislation seems to be the spirit of the later legisla- 
tion of Congress upon the subject of the removal of causes. For 
illustration, if defendants had not pleaded at all to the declara- 
tion during the return-term, and had, at the opening of the 
second term, made this application for a removal, I think there 
could be no doubt that the application came too late; and, it 
seems to me, the application comes equally too late when it is 
made after the time when the party is required by law or 
the rules of court to plead to,the declaration, whether the plea 
has been due six days or six months. Nor does the fact that 
the plaintiffs in this case amended the declaration by leave of 
court before the application to remove was filed take the case 
out of the operation of the rule which I have stated, as about 
eighteen days intervened after the motion to quash was over- 
ruled before the amendment was made, during all which time 
defendants were in default. [am therefore of opinion that the 
application for removal was made at too late a day, and that 
the motion to remand might properly prevail for that reason 
alone.” 

The ease of Dixon vs. Western Union Telegraph Company, 
38 Fed. Rep., 377, is directly in point. The summons was 
served October 12th, 1888; the law and the summons required 
the defendant to answer within ten days after service. The 
petition for removal was filed November Ist, 1888. Judge 


Sawyer, in delivering the opinion of the court, says : 

* Probably there was an extension of time to answer by con- 
sent of parties, but it does not appear whether there was or 
not. Whether there was or not, it can make no difference.” 
The act of 1887 requires the petition to be filed in the “* State 


Court at the time, or any time before, the defendant is required 
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by the laws of the state, or the rule of the State Court in which 
the suit is brought, to answer or plead to the declaration or 
complaint—not at or before the expiration of the extended time 
within which parties may choose to stipulate for the filing of 
an answer or demurrer. The prior act allowed the petition to 
be filed at any time during the term at which it might be tried. 
But the Supreme Court repeatedly held that the act meant the 
term at which it could be first at issue, and be ready for trial, 
provided the parties filed their pleadings at the time appointed 
by law, whether the court or the parties were ready for trial or 
not. And it was also held that the prolongation of the time of 
joining issue by orders of the court, or a stipulation for time 
between the parties, could not extend the time for filing a peti- 


tion for removal to the next term. 


Car Co. vs. Speck, 113 U.S. 84, 5 Sup. Ct. Rep. 574. 


: ~” oe 


Gregory vs. Hartley, 113 U.S. 746, 5 Sup. Ct. Rep, 745. 


And this has often been the ruling in this court, as will be 
seen by consulting the reports of its decisions. Even the 
“Statute, as thus construed, was deemed by Congress to be too 
liberal, and in 1887 the act was amended so as to require the 
petition to be filed at or before the time when the law required 
the defendant to plead. This law must be construed in the 
same way as the former, as to the matter of extending the time 
to plead by the court, or by stipulation of the parties. The 
party must make his election and file his petition at or before 
the time when his pleading is first due under the law, or he 
waives his right toa removal. The petition in this case was 
not in time, and the case must be remanded on that ground, 


and it is sO ordered,” 


In the case of Austin vs. Gagan, 39 Fed. Rep., 626, Judge 


Sawyer again holds that subsequent extension of time to answer 
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by special stipulation of the parties cannot extend the time for 


removal under the statute. 


In the case of Delbanco vs. Singletary, 40 Fed. Rep., 177, 
Judge Sabin says: “ We think it will be better for all parties 
concerned, will save time and expense to litigants, if it is clearly 
and distinctly understood that parties desiring to remove their 
cases from the State Courts must act promptly, and comply 
g strictly with the provisions of the statute relative thereto: that 

courts have not the authority to, and will not by doubtful con- 
struction, enlarge, change or modify the clear terms of the 
P statute. The statute is clear and simple as to the time when 
the petition and bond for removal must be filed, and parties 


must comply with it. 


In Wedekind vs. Southern Pac. Co., supra, decided by this 


court, an inference may arise that possibly an order of the State 


Court extending defendant’s time to plead might be construed 


as extending his time within which to file his petition and bond 


for removal of the cause. If such inference fairly ari es in that 


case we wish here to correct it, as under the authorities cited, it 


seems clear that such an order of the State Court could not 


have any such effect. The State Court could not, by order or 


otherwise, enlarge or modify the terms and provisions of an act 


of Congress, nor confer jurisdiction upon this court which 


otherwise it would not have.” 


The last reported case analogous to this is the case of Veelie 


vs. Manufacturers’ Accident Indemnity Co., reported in 40 


Fed. Rep., 545,in which all the authorities on this subject are 


reviewed. In this case, Judge Jenkins attempts to distinguish 


the Lockhart case from his own decisions and the unbroken 


current of authorities on the question of removal by saying that 


in Tennessee the time of pleading is fixed by rule of court. 
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But it is fixed by statute, and the reasoning of the learned 
judge is just as applicable to the case in Tennessee as to a case 
in Wisconsin. 

See also 39 Fed. Rep., 289, 581, 625, 626, 629, 


40 Fed. Rep., 177. » 
The reasoning of these authorities is in favor of a strict com- 
pliance with the letter and spirit of the act, and to make it as 
effectual as its terms would indicate in establishing an important 4 


rule of practice. 


It is submitted that the jurisdiction of the State Court was 
exclusive after the time fixed for pleading had elapsed, and that 
nothing can result from the prosecution of the writ of error, but 
unreasonable delay to defendant in error. , 


The writ should be dismissed and the judgment affirmed. 


» * 


LUKE E. WRIGHT, 
GEO. GANTT, 


For defendant in error. 


